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1. On 10th March, 1994, Justice S.K  Keshote " of the
Al'l ahabad Hi gh Court addressed a letter to the Acting. Chief
Justice of that Court as follows -

"No. SKK/ ALL/ 8/ 94 10.3.94
Dear brother Actg. Chief Justice,
Though on 9.3.94 itself | orally narrated about the

m sbehaviour of Sh. B.C. Msra with me in the Court but |
thought it advisable to give you same in witing also.
On 9.3.94 1 was sitting with Justice Anshuman-Singh in Court
No.38. In the list of fresh Cases of 9.3.94 at Sr. No. 5
FAFO Record No. 22793 Ms. Bansal Forgings Ltd. Vs.
"U P.F.Corp. filed by Snt. S.V. Msra was |isted. Sh
B.C. Msra appeared in this case when the case was call ed.
Brief facts of that case
M s. Bansal Forgings Ltd. took loan from U P. Financia
Corporation and it made default in paynent of instal ment of
the sanme. Corporation proceeded agai nst the Conpany u/s 29
of the U P. Financial Corporation Act. The Conpany filed a
596
Cvil Suit against the.Corporation and it has also filed an
application for grant of temporary injunction. Counsel for
the Corporation suo noto put appearance in the matter before
Trial Court and prayed for tine for filing of reply. The
| earned trial court passed an order on the said date that
the Corporation will not scize the factory of the Conpany.
The Conmpany shall pay the ampunt of instalnent and it will
furnish also security for the disputed anount. The court
directed to furnish security on 31.1.94 and case was fixed
on 15. 3. 94.
Agai nst said order of the trial court this appeal has been
filed and argunents have been advanced that Court has no
jurisdiction to pass the order for paynment of instal nent of
| oan and further no security could have been ordered.
|  put a question to Shri M sra under which provision this
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order has been passed. On putting of question he started to
shout and said that no question could have been put to him
He will get ne transferred or see that inpeachment notion is
brought against me in Parliament. He further said that he
has turned up nmany Judges. He created a good scene in the
court. He asked ne to follow the practice of this Court. in
sum and substance it is a matter where except to abuse ne of
nother and sister he insulted ne like any thing. what he
wanted to convey to ne was that adm ssion is as a course and
no argunents are heard, at this stage.

It is not the question of insulting of a Judge of this
institution but it is a matter of institution as a whole.
In case dignity of Judiciary is not being maintained then

where this institution wll stand. In case a senior
Advocate, President of Bar and Chairman of Bar Council of
India behaves in Court in-such manner what will happen to

ot her advocates.
Since the day | have come here |l amdeciding the cases on
nerits. |I'n case a case has nerits it is admtted but not as
a matter ‘of ‘course. in this court probably advocates do not
i ke the consideration of cases on their nerits at the stage
of admission. 1In case dignity of Judiciary is not restored
then it is very difficult for the judges to discharge their
Judi cial function w'thout fear and favour
| amsubmtting this matter to you in witing to bring this
m shappening in the Court with the hope that you wll do
sonething for restoration of dignity of Judiciary.
Thanki ng you.
Yours sincerely,
Sd/ -
(Jus. _S. K. keshote)."
2. The Acting Chief Justice Shri V.K _-Khanna forwarded the
said letter to the then Chief Justice of India by his letter
of 5th April, 1994. The |learned Chief  Justice of ' India
constituted this Bench to hear-the matter on 15th April
1994.
3. On 15th April, 1994, this Court took the view that
there was a prina facie case of crimnal contenpt of / court
conmitted by Shri Vinay Chandra M shra [hereinafter referred
to as the "contemmer"] and issued a notice against ~him to
show cause why contenpt proceedi ngs be not initiated agai nst
hi m By the same order, Shri D.P. Cupta, the |earned
Solicitor General of India was requested to assist the Court
in the matter. Pursuant to the notice, the contemer filed
his reply by affidavit dated 10th May, 1994 and also an
application seeking di scharge of show
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cause notice, and in the alternative for an inquiry to be
held into the incident referred to by Justice Keshote in his
letter which had given rise to the contenpt proceedings. It
is necessary at this stage to refer to the material portions
of both the affidavit and the application filed by the
cont emer . After referring to his status as a  Senior
Advocate of the Allahabad Hi gh Court and his connections
with the various |law organisations in different capacities
to inpress upon the Court that he had a deep involvenent in
the purity, integrity and solemity of judicial process, he
has subnmitted in the affidavit that but for his deep
conmitments to the norns of judicial processes as evidenced
by his said status and connections, he would have adopted
the usual expedient of submitting his unconditional regrets.
But the facts and circunstances of this case were such which
i nduced himto "state the facts and seek the verdict of the
Court" whether he had comrmitted the alleged contenpt or
whet her it could be "a judge comitting contenpt of his own
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court". He has then stated the facts which according to him
formthe "genesis" of the present controversy. They are as
foll ows: -

"A. A Private Ltd. Co. had taken an instalment |oan from
u. P. Fi nancial Corporation, which provides under its
constituent Act (Sec. 29) for sonme sort of self help in case
of default of instal nments.

B. A controversy arose between the sai d Fi nanci a
Corporation and the borrower as a result of which, the
borrower had to file a civil suit seeking an injunction
agai nst the Corporation for not opting for the non-judicia
sal e of their assets.

C. The Civil Court granted the injunction against putting
the assets to sale, but at the sane tinme directed furnishing
security for the anmount due.

D. Bei ng aggrieved by the condition of furni shing
security, which in |awwuld be tantambunt to directing a
nortgagee to furnish security for payment of nortgage |oan
even when he satisfies the Court that a stay is called for -
the property nortgaged being a pre-existing security for its
paynment .

E. The Conpany filed an FAFO being No. 229793/ 94 against the
portion of the order directing furnishing of security.

F. The said FAFO cane for prelimnary cane hearing before
Hon’ bl e Justice Anshuman Singh and the Applicant of this
petition on 9th March, 1994, in which | argued for the
debt or Conpany.

G When the matter ‘was called on Board, the Applicant took
charge of the court proceedings and virtually forecl osed at-
tenmpts made by the senior Judge to intervene. The Applicant
Judge inquired fromne as to under what law the  unpugned
order was passed to which | replied that it was under
various rules of Order 39, CPC. That Applicant therefore
conveyed to me that he was going to set aside the ‘entire
order, against a portion of which | had come in  appeal
because in his view the Lower Court was not conpetent to
pass such an order as Order 39 did not apply to the facts.

H. | politely brought to the notice of the Applicant Judge
that being the appellant |1’ had the doninion over the case
and it could not be made worse, just because I had cone to
H gh Court.

l. The Applicant Judge apparently |lost his tenper and told
me in no unconceal ed termthat he woul d set aside the  order
in toto, disregarding what | had said.

J. Bei ng upset over, what | felt was an
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arbitrary approach to judicial process 1 got enotionally
perturbed and nmy professional and institutional @ sensitivity
got deeply wounded and | told the Applicant Judge that it
was not the practice in this Court to disnmiss cases  wthout
hearing or to upset judgnents or portions of judgnents,
whi ch have not been appeal ed agai nst. Unfortunately the
Applicant judge took it unsportingly and apparently lost his
tenmper and directed the stenographer to take down the order
for setting aside of the whole order

K. At this juncture, the Hon' ble Senior Judge intervened,
whi spered sonething to the Applicant Judge and directed the
case to be listed before sone other Bench. It was duly done

and by an order of the other Court dated 18th March, 1994
Hon’ bl e Justices B.M Lal and S.K. Verma, the points raised
by nme before the Applicant Judge were accepted. A copy of
the said order is reproduced as Annexure 1 to this
affidavit.

L. I find it necessary to nention that the exchange that
took place between nme and the Applicant Judge got a little
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heated wup. 1In the noment of heat the Applicant Judge nmade
the follow ng observations: -
"I amfromthe Bar and if need be | can take
to goondai sm
Adding in English -
"I never opted for Allahabad. | had opted for
Gujarat and H nachal Pradesh. | do not know
why the Chief Justice of India disregarded ny
options and transferred me to this place,
which | never |iked."
Provoked by this | asked hi mwhether he was
creating a scene to create conditions for
getting hinself transferred as also talked
earlier."”
4. After narrating the above incident, the contemer has
gone on to deny that he had referred to any inpeachnent,
though according to himhe did nmention that "a judge got
hi nsel f~ transferred earlier on account of his inability to

conmmand the -goodwill of the Bar due to lack of nutua
reverence
5. The —contemer has further denied the allegations nade

by Justice Keshote that as soon as the case was called out,
he [i.e., Justice Keshotel asked himthe pro vision under
whi ch the inpugned order was passed and that he had replied
that the Court had no jurisdiction to ask the sane and
should adnmit and grant the stay order. ~ According to him
such a reply could only be attributed to one who is " nad"
and that considering his practice, of thirty five years at
the Bar and his responsible status as a nenber of the Bar,
it 1is unbelievable that he would reply in such a "foolish
manner". The contemmer has further denied that he had
abused the | earned judge since according to himhe had never
i ndulged in abusing anybody. Wth regard to the said
all egations against him the contemmer has stated that the
same are vague and. therefore, "nothing definite is
warranted to reply"”.

6. He has further contended in‘his affidavit that if the
| earned Judge was to be believed that he had committed the
contenpt, the senior Judge who was to direct ~the court
proceedi ngs woul d have initiated proceedi ngs under "Article
129 of the Constitution" for conmtting contenpt ~in facie

curi ae. He has also stated that the | earned Judge hinself
did not direct such proceedi ngs agai nst hi mwhich he could
have. lie has found fault that instead of doing so, the
| earned Judge hat: "deferred
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the mtter for the next day and adopted a devious way of
witing to the Acting Chief Justice for doing sonething
about it". He has then expressed his "unconprehension" wth
the | earned Judge shoul d have cone to the Suprene Court when
he had anple and sufficient |egal and constitutional powers
to arraign himat the Bar for what was attributed to him
7.The contemmer has then gone on to conplain that the
"l anguage used" by the | earned Judge "in the Court extending
a threat to resort to goondaismis acting in a way which is
professionally perverse and approximating to creating an
unf avour abl e public opinion about the awesoneness of
judicial process, lowering or tending to |l ower the authority
of any Court" which amounted to contenpt by a Judge puni sh-
abl e under Section 16 of the Contempt of Courts Act, 197 1
He has then gone on to submt "under conpulsion of" his
"institutional and prof essi onal consci ence" and for
uphol di ng professional standards expected of both the Bench
and the Bar of this court" that this Court may order a
thorough investigation into the incident in question to find
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out whet her a contenpt has been committed by him punishable
under "Article 215" of the Constitution or by the Judge
under Section 16 of the Contenmpt of Courts Act.

8. He has further stated that the entire Bar at Allahabad
knows that he was unjustly "roughed" by the Judge and was
bei ng puni shed for taking a "fearless and non-servile stand”
and that he is being prosecuted for asserting the right of
audi ence and using "the liberty to express his views" when a
Judge takes a course "which in the opinion of the Bar is ir-

regul ar"”. He has al so contended that any Punishment neted
out to the "outspoken lawyer" will conpletely emascul ate the
freedom of the profession and make the Bar "a subservient

tail waggi ng appendage to the judicial branch, which is an
anathema to a healthy denocratic judicial systent.
9. He has nmade a conpl aint that he was feeling handi capped in
not being provided with the copy of the letter/report of the
Acting Chief Justice of the Al lahabad H gh Court and he has
al so been unabl e'to gauge the "rationale of the applicant in
not having initiated proceedings"’ against him either
i medi ately or a day following, when he chose to address a
letter to the Acting Chief Justice. He has then contended
that he wanted to make it clear that he was seeking a form
inquiry not for any vindication of any personal hurt but to
make things safe for profession which in a small way by a
quirk of destiny /come to his keeping also. He has also
stated that he woul d be untrue and faithless to his office
if he subordinated the |larger interests of -the profession
and dignity of the'judicial process for a small thing of
seeking his little safety. The contemmer goes on to state
that he did not opt for filing a contenpt against the
| earned Judge as in normal course of arguments,  sonetines,
altercations take place between a Judge and the " arguing
advocate, which may technically be contenpt on either side
but being no intention, provisions of  contenpt are not
attracted. In support of his said case, he has reproduced
an extract from Oswal d’s Contenpt of Court, IIl Edition, by
Robertson. The said extract is as follows:
"An advocate is at liberty, when addressing
the Court in regular course, to -conbat and
contest strongly any adverse views of the
Judge or Judges expressed on the
600
case during its argunent, to object to and
prot est agani st any course w nch the Judge may
take and wi nch the advocate thinks irregular
or detrimental to the interests of his client,
and to caution juries against any interference
by the Judge with their functions, or with the
Advocat e when addressing them or against’' any
strong view adverse to his client expressed by
the presiding Judge upon the facts of a case
before the verdict of the jury thereon. An
advocate ought to be allowed freedom and
| atitude both in speech and in the conduct - of

his client’s case. It is said that a Scotch
advocate was arguing before a Court in
Scotl and, when one of the Judges, not [|iKking

his manner, said to him "It seens to me, M.
Bl ank, that you are endeavouring in every way

to show your contenpt for the Court.” "No,"
was the quick rejoinder, "I am endeavouring in
every way to conceal it."

10. In the end, he has stated that he had ut nost respect

and regard for the courts and he never intended nor intends
not to pay due respect to the courts which under the | aw
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they arc entitled to and it is for this reason that instead
of defending hinself through an advocate, he had left to the
nercy of this court to judge and decide the right and w ong.
He has also stated that it is for this reason that he had
not relied wupon the provisions of the Constitution under
Articles 129 and 215 and Section 16 of the Contenpt of
Courts Act and to save hinself on the technicality and
jurisdictional conpetence.

11. Lastly, he has reiterated that he had al ways paid due
regard to the Courts and he was payi ng the sane and will
continue to pay the same and he "neither intended not
intends to conmit contenpt of any Court™".

12. Along with the aforesaid affidavit was forwarded by the
contemmer, a petition stating therein that he had not gone
beyond the legitimate limits of fearless, honest and
i ndependent obligations of an advocate and it was Justice
Keshote hinself who had l'ost his tenper and extended threats
to himwhich was such as woul d be puni shabl e under Section
16 of the Contenpt of Courts Act, 1971 [hereinafter referred
to as the "Act"]. He has prayed that the notice issued to
him be discharged and if in any case, this Court does not
feel inclined to discharge the notice, he "seeks his right
to inquiry and production of evidence directly or by
affidavits" as this Court may direct. He has further stated

in that petition that he is noving an i ndependent
application for contenpt proceedings to be drawn against
the, learned Judge and it would bein the interests of
justice and fairplay if the two are heard together. It has

to be noted that the contemmer has throughout this affidavit
as well as the petition referred to Justice Keshote as "ap-
plicant", al though he knew very well t hat cont enpt
proceedi ngs had been initiated suo noto by thi's Court on the
basis of the letter witten by Justice Keshote to the Acting
Chi ef Justice of the High Court. H's manner of reference to
the | earned Judge al so reveals the respect in which he holds
the | earned Judge.

13. The <contemer has also filed another petition’ on the
sanme day as stated in the aforesaid petition wherein he has
prayed that on the facts stated in the reply affidavit to
the show cause notice for contenpt proceedi ngs against him
this Court be pleased to draw proceedings under Section 16
of the Act against the |learned for commtting contenpt  of
his own court and hold an inquiry. In this petition, he him
stated that in his reply to the contenpt notice,~ he -has
brought the whole truth
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before this Court which according to himwas  wtnessed by
the seni or Judge of the Bench, Justice Anshuman Singh and a
| arge nunber of advocates. Once again referring to Justice
Keshote as the applicant, he has stated that the |earned
Judge in open court conveyed to himJ[i.e., the contemer]
that he can take to goondaismif need arises, that he also
tal ked di sparagi ngly agai nst the Chief Justice of India for
not -transferring himto the place for which he had opted
and tal ked to the contemmer scurrilously and in a manner un-
worthy of a Judge and also attenpted to gag the contemmer
from discharging his duties as an advocate. The contemer
has further contended that as a conmon law principle
relating to contenpt of courts, a Judge is Iliable for
contempt of his own Court as much as any other person
associated wi th judicial proceedings and outside, and that
the aforesaid principle has been given statutory recognition
under Section 16 of the Act. He has further contended that
the behaviour of the learned Judge so unworthy that the
seni or col |l eague on the Bench apart from "disregarding wth
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the desire of the applicant to dismiss the entire order"
against a part of which an appeal had been filed, released
the case fromthe board and did not think of taking recourse
to the obvious and well-known procedure of initiating
contenpt proceedings against himfor the alleged contenpt
conmmitted in the face of the Court. He has further
contended that "the adoption of devious ways of reaching the
Acting Chief Justice by letter and reportedly coming to
Del hi for neeting neaningful people" is "itself seeking
about the infirmty of the case" of the Judge. He has in
the end reiterated his prayer for an inquiry into the
behavi our of the |l earned Judge if the notice of contenpt was
not di scharged against himin view of the denial by him of
the conduct all eged agai nst him

14. This Court gave four weeks’ tinme as desired by the
contemer to file an additional affidavit giving nore facts
and details. The Court also made clear that the cause title
of the proceedi ngs was m sl eadi ng since Justice Keshote had
not initiated the proceedings. The proceedings wer e
initiated suo noto by this Court. A direction was given to
the Registry to correct the cause title.

15. On 30th June, 1994, ~ the cont emmer filed hi s
suppl enent ary/ addi ti onal count er af fidavit in this
affidavit, he raised objections to the maintainability "of
initiating contenpt proceedi ngs" agai nst him Hs first
objection was to the assunption of jurisdiction by this
Court to punish for an act of contenpt conmitted in respect
of another Court of record which is invested with identica
and independent power for punishing for contenpt of itself
According to him this Court can take cognisance only of
contenpt commtted in respect of itself He has also denmanded
that in view of the point of law raised by him the matter
be placed before the Constitution Bench and that notice be
issued to the Attorney General of India and all the Advocate
CGenerals of the States. He has then gone on to deny the
statements made by the |learned Judge in the letter witten
to the Acting Chief Justice of the Hi gh Court and in view of
the said denial by him he has asked for the presence of the
| earned Judge in the court for being cross-examned by him
i.e., the contemer. He has further stated that ~if the
contenpt proceedi ngs are taken agai nst -him the statenment of
Justice Anshuman Singh who was the senior Judge on the
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Bench before which the incident took place, would also be
necessary. He has also taken exception to Justice Keshote’s
speaking in the Court except through the senior Judge on the
Bench, which, according to himhad been the practice in the
Al | ahabad Hi gh Court, and has alleged that the | earned Judge
did not followthe said convention. 1In the end, he has
reiterated that he has utnost respect and regard for the
courts and he has never intended nor intends not to pay due
regard to the Courts.

16. On 15th July, 1994, this Court passed an order wherein
it is recorded that on 15th April, 1994, the court —had
issued a notice to the contemer to show cause as to why
crimnal contenpt proceedings be not initiated against him
and notice was issued on its own notion. The Court heard
the. contemmer in person as well as his |earned counsel
The Court perused the counter affidavit and the additiona
affidavit of -the contemmer and was of the viewthat it was
a fit case where crininal contenpt proceedings be initiated
agai nst the contemmer. Accordingly, the Court directed that
the proceedings be initiated against him The contemmer was
given an opportunity to file any material inreply or in
def ence wi thin another eight weeks. He was also allowed to
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file the affidavit of any other person apart fromhinself in

support of his defence. Shri CGupta, Ilearned Solicitor
CGeneral was appointed as the prosecutor to conduct the
pr oceedi ngs. The affidavits filed by the contemmer were

directed to be sent to Justice Keshote making it clear that
he m ght offer his comments regarding the factual avernents
in the- said affidavits.

17. In view of the said order, the Court dismssed the
contemer’s application No.2560/94 praying for discharge of
the notice. The contemer thereafter desired to withdraw
his application No.2561/94 seeking initiation of proceedings
agai nst the | earned Judge for contenpt of his own Court, by
stating that he was doing so " at this stage reserving his
right to file a sinmlar application at a |ater stage". The
Court without any conmment on the statenent nmde by the
contemer, dism ssed the said application as withdrawn.

18. Justice Keshote by a letter of 20th August, 1994
forwarded his coments on the counter affidavit and the
suppl enentary/addi tional counter affidavit filed by the
contemer'. ~The learned Judge deni ed that he took charge of
the court proceedings and virtually foreclosed the attenpts
made by the senior Judge to intervene, as was alleged by the
cont emer . He stated that being a nenber of the Bench, he
put a question to the contemmer as to under which provision

the order under appeal had been passed by the trial court,
and wupon that the contemer started shouting and said that
he would get himtransferred or see to it that i nmpeachnent
noti on was brought ‘against himin Parlianent. According to
the |earned Judge, the contemmer said many nore things as
already nentioned by himin his letter dated 10th March

1994. He further stated that the contemer created a scene
which nmade it difficult to continue the court proceedings
and ultimtely when it becane difficult to hear ‘all the
slogans, insulting words and threats,  he requested his
| earned brother on the Bench tolist that case before an-
ot her Bench and to retire to the chanber. Accordingly, the
order was made by the other |earned nmenber of the Bench and
both of themretired to their chanbers.

603
19. The learned judge al so stated that the cont emmer has
made wrong statement when he states "that appl i cant,

therefore, conveyed to nme that he was going to set aside the
entire order, against portion of which | had cone in —appea
because, in his view, the |lower court was not conpetent to
pass such order as Oder 39 did not apply to the facts".
The learned Judge stated that he neither —made any such
statement nor conveyed to the contemmer as suggested by him
He reiterates that except one sentence, viz.,  "that under
whi ch provision this order had been made by the trial court”
not hing was said by him According to the | earned Judge, it
was a case where the contemer did not pernmt the court
proceedi ngs to be proceeded and both the Judges ultimtely
had to retire to the chanbers. The |earned Judge alleges
that the counter affidavit manufactures a defence. He has
denied the contents of paragraph 6 [H and [1] of the
counter affidavit by stating that nothing of the kind as
all eged therein had happened. According to the |earned
Judge, it was a case where the contemmer |l ost his tenmper on
the question being put to himby him i.e., the |I|earned
Judge. He has stated that instead of losing his tenper and
creating a scene and threatening and terrorising him the
contemmer shoul d have argued the matter and encouraged the
new j uni or Judge. The |earned Judge has further denied the
following averment, viz., "unfortunately, the applicant
Judge took it unsportingly and apparently lost his tenper
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and directed the stenographer to take down the order for
setting aside of the whole order" made in paragraph 6 [J] of
the counter affidavit, as wong. He has pointed out that in
the Division Bench, it is the senior nmenber who dictates
order/judgnents. He has also denied t he statenents
attributed to himin

ot her paragraphs of the affidavit and in particular, has
stated that he did not nmake the foll owi ng observations: "I
amfromthe Bar and if need be | can take to goondai sm' and
has alleged that the said allegations are absolutely wong.
He has also denied that he ever nade ’'the statenments as
follows: "1 never opted for Allahabad. | had opted for
Gujarat and H nachal Pradesh. | do not know why the Chief
justice of India disregarded nmy options and transferred ne
to this place which | never |iked". According to him the
said allegations are nmanufactured with a viewto create a
def ence. He has denied the allegations made against him in
the additional /supplementary affidavits as wong and has
stated that what actually happened in the Court was stated
in his letter of 10th March, 1994.

20. On 7th October, 1994, the contemmer filed hi s
uncondi tional witten apology in the follow ng words:
"1. In-deep and regretful realization of the

fact /that a situation like the one which has
given rise to the present  proceedings and
whi ch in an ideal condition should never have
arisen, subjects nme to  deep anguish and
renorse and a feeling of noral  guilt. The
feel i ng has been conpounded by the fact of ny
nodest associ ation-with the profession as the
seni or advocate for sone time and also being
t he Pr esi dent of the Hi gh Court Bar
Association for nultiple terns, (fromwhich

have resigned a week or ten days back), and

al so being the Chairman of the Bar Council of
India for the third five-year term The
latter two being posts convey w'th its

hol di ng an el enent of trust by ny professiona
fraternity which expectations of setting up an
exanpl e of an ideal advocate, which includes

gener ati ng an i ntra-professional culture
bet ween the Bar and the
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Bench, under which the first |ooks upon -the
second with respect and resignation, t he
second wupon the first wth ~courtesy and
consideration. It also calls for cultivation

of a professional attitude anongst the |awers
to learn to be good and sporting |osers.

2. Quilty realizing ny failure at approxi-
mating these standards resulting -in the
present proceedings, nolo contendre 1 submt
nmy hunbl e and unconditional apol ogies for the
happenings in the Court of Justice S. K
Keshote at Allahabad Hi gh Court on March 9,
1994, and subnit nyself at the Hon. Courts
sweet will.

3. | hereby wthdraw fromrecord all ny
applications, petitions, counter affidavits,
and prayers made to the court earlier to the
presented [sic] of this statement. 1, also,
withdraw all submissions nade at the Bar
earlier and rest ny matter with the present
statenment al one, and any submi ssions that nay
be made in support of or in connection wth
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stat enent.
21. On that day, the matter was adjourned to 24th Novenber,
1994 to enable the | earned counsel for the parties to make
further subnissions on the apol ogy and to argue the case on
all points, since the Court stated that it my not be
inclined to accept the apol ogy as tendered. The | earned
counsel for all the parties including the contemer, Bar
Council of India and the State Bar Council of U P. [who were
allowed to intervene] were heard and the nmatter was reserved
for judgnent.
22. Thereafter, the State Bar Council of U P. al so
submitted its witten subm ssions on 26th Novenber, 1994
along with an application for intervention. W have perused
the sai d submi ssions.
23. We may first deal with the prelimnary objection raised
by the contender and the State Bar Council, viz., that this
Court cannot take cognisance of the contenpt of the High
Courts.” The contention is based on two grounds. The first
is that /Article 129 vests this Court with the power to
puni sh ~only for the contenpt of itself and not of the High
Courts. Secondly, the High Court is also another court of
record vested with identical and independent power of
puni shing for contenpt of itself.
24. The <contention ignores that the Suprene Court is not
only the highest/ Court of record, but under vari ous
provisions of the Constitution, is also charged with the
duties and responsibilities of correcting the | ower courts
and tribunals and ‘of protecting them from those whose
m sconduct tends to prevent the due performance of their
duti es. The latter functions and powers of ‘this Court are
i ndependent of Article 129 of the Constitution. When,
therefore, Article 129 vests this Court with the powers of
the court of record including the power to punish for
contempt of itself, it vests such powers in this Court in
its capacity as the highest court of record and also ‘as a
court charged with the appellate and superintendi ng powers
over the lower courts and tribunals as detailed’ in the
Constitution. To discharge its obligations as the custodian
of the administration of justice in the country and as the
hi ghest court inmbued wth supervisory and appel | ate
jurisdiction over all the lower courts and tribunals, it _is
i nherently deened to have been entrusted with the power to
see that the streamof justice in the country remains pure,
that its course is not hindered or obstructed in any nanner,
that, justice is delivered without fear or-favour and for
that purpose all the courts and tribunals are protected
while discharging their legitimte duties. To~ di scharge
this
605
obligation, this Court has to take cognisance of the
deviation fromthe path of justice in the tribunals of the
land, and also of attenpts to cause such deviations and
obstruct the course of justice. To hold otherw se would
mean that although this Court is charged with the duties and
responsibilities enunerated in the Constitution, it is not
equi pped with the power to discharge them
25. This subject has been dealt with elaborately by this
Court in Al India Judicial Service Association, Tees Hazari
Court, Delhi V. State of Gujarat & Ors. [(1991) 4 SCC 406].
W may do no better than quote fromthe said decision the
rel evant extracts:

"18. 'Mere is therefore no room for any doubt

that this Court has wide power to interfere

and correct the judgnent and orders passed by

any court or tribunal in the country. In
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addition to the appellate power, the Court has
special residuary power to entertain appea
agai nst any order of any court in the

The plenary jurisdiction of this Court to
grant | eave and hear appeal s agai nst any order
of a court or tribunal, confers power of
judicial superintendence over all the courts
and tribunals in the territory of India in-
cluding subordinate courts of Magistrate and
District Judge. This Court has, therefore,
supervisory jurisdiction over’ all courts in

I ndi a.
19. Article. 129 provides that the Suprene
Court shall be a court of record and shal

have all the powers of such a court including
the power-to punish for contempt of itself.
Article 215 contains simlar provision in
respect of High Court. Both the Suprene court
as -~ well as H gh Courts are courts of record
havi ng powers to punish for contenpt including
the power to punish for contenpt of itself.
The Constitution does not define "Court of
Record". This expression is well recognised
in juridical world. In Jowitt’s Dictionary of
English Law, "Court of record" is defined as :
"A | court whereof the -acts- and judicia
proceedings are enrolled for a perpetua
menorial and testinmony and which has power to
fine and inmprison for contenpt of its
authority."
In Wharton's Law of Lexicon, Court of ' -record
is defined as
"Courts are either of record where their acts
and judicial proceedingsare enrolled for a
per petual nenorial and testinmny and  they
havepower to fine and unpriced; or notof
record being courts of inferior dignity, and
in a less proper sense the King’s Courts-and
these are not entrusted by lawwith any power
to fine or inprison the subject of the realm
unl ess by the express provision of some Act of
Parliament. These pr oceedi ngs are not
enrol l ed or recorded"
In Wrds and Phrases (Permanent Edition~ Vol .
10 page 429) "Court of Record' is defined as
under :
"Court of Recordis a court where acts. and
judicial proceedings are enrolled in parchment
for a perpetual nenorial and testinony, /which
rolls are called the "record of the court,
and are of such high and super.em nent
authority that their truth is not ‘to be
guesti oned. "
Hal sbury’s Laws of England, 4th Edn., Vol.
IO, para 709, page 3 19, states:
"Anot her manner of division is into courts of
record and courts not of record. Certain
courts are expressly
606
declared by statute to be courts of record.
In the case of courts not expressly declared
to be courts of record, the answer to the
guesti on whether a court is a court of record
seens to depend in general upon whether it has

country
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power to fine or inprison by statute or
otherwise, for contenpt of itself or other
substantive offences; if it has such power, it
seenms that it -is a court of record...... The
proceedi ngs of a court of record preserved in
its archives are called records, and are
concl usive evidence of that which is recorded
therein."
X X X X X
23. The question whether in the absence of any express
provision a Court of Record has inherent power in respect of
contempt of subordinate or inferior courts, has been
consi dered by English and | ndian courts.
X X X X X
the Hi gh Court to deal with the contenpt of inferior court
was based not so much on its historical foundation but on
the H gh Court’s inherents jurisdiction being a court of
record - having jurisdiction to correct the orders of those
courts.
X X X X X X
24. In India prior to the enactment of the Contenpt of
Courts Act, 1926, High Court’s jurisdiction in respect of
contenpt of subordinate and inferior courts was regul ated by
the principles of Cormon Law of England.  The H gh Courts in
the absence of statutory provision exercised power of
contenpt to protect the subordinate courts on the prem se of
i nherent power of a Court of record.”
26. The English and the Indian authorities are based on the
basi ¢ foundation of \inherent power of a Court  of Record,
having jurisdiction to correct the judicial orders of
subordinate courts. The King s Bench in England ‘and Hi gh
Courts in India being superior Courts of Record and having
judicial power to correct orders of subordinate courts
enjoyed the inherent power of contenpt to protect the
subordi nate courts. The Suprene, Court being a Court of
Record wunder Article 129 and having w de power of judicia
supervision over all the courts.in the country, nust possess
and exercise simlar jurisdiction and power as ‘the H gh
courts had prior to contenpt Legislation in 1926. | nher ent
power s of a superior Court of  Record have remai ned
unaffected even after codification of Contenpt Law "
X X X X X X
28....The Parlianent’s power to legislate in relationto | aw
of contenpt relating to Suprene Court is linmted therefore
the Act does not inpinge upon this Court’'s power wth regard
to the contenpt of subordinate courts under Article 129 of
the Constitution."
29. Article 129 decl ares the Suprene Court a court of record
and it further provides that the Supreme Court shall / have
all the powers of such a court including the power to punish
for contenpt of itself. The expression used in Article 129

is not restrictive instead it is extensive in nature. |
the Franmers of the Constitution intended that the Supreme
Court shall have power to punish for contenpt of itself
only, there was no necessity of inserting the expression
"including the power to punish for contenpt of itself". The
Article confers power on the supreme Court to punish for
contenpt of itself and in addition, it <confers sone
additional power relating to contenpt as woul d appear from
the expression "including". The expres-

607

ion "including" has been interpreted by courts, to extend

and wi den the scope of power. The plain | anguage of Article
129 dearly indicates that this Court as a court of record
has power to punish for contenpt of itself and also
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sonething else which could fall within the inherent juris-
di ction of a court of record. In interpreting t he

constitution, it is not permissible to adopt a construction
whi ch woul d render any expression superfluous or redundant.
The courts ought not to accept any such construction. While
construing Article 129, it is not permssible to ignore the
significance and inpact of the inclusive power conferred on
the Supreme Court. Since the Suprenme Court is designed by
the Constitution as a court of record and as the Founding
Fathers were aware that a superior court of record has
i nherent power to indict a person for the contenpt of itself
as well as of courts inferior to it, the expression
"including" was deliberately inserted in the article.
Article 129 recogni sed the existing in her power of a court
of record in its full plenitude including the power to
puni sh for the contenpt of -inferior courts. |If Article 129
is susceptible totw interpretations, we would prefer to
accept the interpretation which wuld preserve the inherent
jurisdiction of this Court being the superior court of
record, to safeguard and protect the subordinate judiciary,
which fornms the very backbone of administration of justice.
The subordinate courts admni'ster justice at the grassroot
level, their protection is necessary to preserve t he
confidence of people in the efficacy of courts and to ensure
unsul lied flow of justice at its base |evel.

X X X X X X

3 1. W& have already discussed a nunber of decisions hol ding
that the Hi gh Court being a court of record has inherent
power in respect of contenpt of itself as well as of its
subordi nate courts even.in the

absence of any express provision in any Act. Afortiori the
Suprenme court being the Apex Court of the country and supe-
rior court of record should possess the sane 'inherent
jurisdiction and power for taking action for contenpt of
itself as well as for the contenpt™ of subordinate and
inferior courts. |t was contended that since H gh Court has
power of superintendence over the subordinate courts under
Article 227 of the Constitution, therefore, H gh Court has
power to punish for the contenpt  of subordinate courts.
Since the Suprene Court has no supervisory jurisdiction over
the H gh Court or other subordinate courts, it ~does not
possess powers which H gh Courts have under  Article 215.
This submission is msconceived. Article 227 confers su-
pervisory jurisdiction on the High Court and in exercise  of
that power H gh Court my correct judicial  orders of
subordinate courts, in addition to that, the H gh Court has
admi ni strative control over the subordinate courts. Supreme
Court’s power to correct judicial orders of the | subordinate
courts wunder Article 136 is much wider and nore effective
t han that contained under Article 227. Absence of
adnmi ni strative power of superintendence over the High court
and subordinate court does not affect this Court’s w de
power of judicial superintendence of all courts in " India.
Once there is power of judicial superintendence, all the
courts whose orders are anenable to correction by this Court
woul d be subordinate courts and therefore this Court also
possesses simlar inherent power as the Hi gh Court has under
Article 215 with regard to the contenpt of subordinate

courts. The jurisdiction and power of a superior Court of
Record to punish contempt of subordinate courts was not
f ounded on the Court’s adm nistrative power of
superintendence, instead the inherent jurisdiction was

conceded to superior Court of Record on the premise of its
judicial power to correct the errors of subordinate courts.
608
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X X X X X X
36. Advent of freedom and pronul gation of Constitution have
made drastic changes in the administration of justice
necessitating new judicial approach. The Constitution has
assigned a newrole to the Constitutional Courts to ensure
rule of law in the country. These changes have brought new

perceptions. |In interpreting the Constitution, we nust have
regard to the social, econom c and political changes, need
of the commnity and the independence of judiciary. The

court cannot be a hel pl ess spectator, bound by precedents of
col onial days which have | ost relevance. Time has cone to
have a fresh | ook at the old precedents and to |lay down | aw
with the changed perceptions keeping in view the provisions
of the Constitution. "Law', to use the words of Lord
Col eri dge, "grows; and though the principles of law renmain
unchanged, vyet their application is to be changed with the
changi ng circunstances ~of the time". The considerations
which weighed with the Federal Court in rendering its
decision /in Gauba and Jaitly case are no nore relevant in
the context of the constitutional provisions.

37.Since this Court has power of judicial superintendence
and control over all the courts and tribunals functioning in
the entire territory of the country, it has a corresponding
duty to protect and safeguard the interest of inferior
courts to ensure the flow of the streamof justice in the
courts without any interference or attack fromany quarter.
The subordinate and inferior courts-do not - have adequate
power under the law to protect thenselves, therefore, it is
necessary that this court should protect them Under the
constitutional schene this court has a special role, in the
adm nistration of justice and the powers conferred on it
under Articles 32, 136, 141 and 142 form part of basic
structure of the Constitution. The anplitude of the power
of this Court under these articles of the Constitution
cannot be <curtailed by law rmade by Central or State
| egi sl ature. If the contention raised on behalf  of the
contemmers is accepted, the courts all over India will have
no protection fromthis Court. '‘No doubt H gh Courts have
power to persist for the contenpt of subordinate courts but
that does not affect or abridge the inherent power of this
Court under Article 129. The Supreme Court and - the High
Court both exercise concurrent jurisdiction under the
constitutional schene in matters relating to fundanenta

rights wunder Articles 32 and 226 of the Constitution

therefore this Court’s jurisdiction and power to take action
for contenpt of subordinate courts woul d not be inconsistent

to any constitutional schene. ’'Mere may be occasions when
attack on Judges and Magi strates of subordinate courts. may
have w de repercussions throughout the country, in /that

situation it may not be possible for a Hi gh Court to contain
the sane, as a result of which the adnministration of justice
in the country may be paralysed, in that situation the Apex
Court must intervene to ensure smooth functioning of courts.
The Apex Court is duty bound to take effective steps wthin
the constitutional provisions to ensure a free and fair —ad-
mnistration of justice throughout the country, for that
purpose it nmust wield the requisite power to take action for
contenmpt of subordinate courts. Odinarily the H gh Court
woul d protect the subordinate court fromany onslaught on
their independence, but in exceptional cases, extraordinary
situation may prevail affecting the adm nistration of public
justice or where the entire judiciary is affected, this
Court nay directly take cognisance of cont enpt of
subordinate courts. W would like to strike a note of
caution that this Court will sparingly exercise its inherent
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power in taking cognisance of the contenpt of subordinate
courts, as ordinarily matters relating to contenpt of

609

subordinate courts must be dealt with by the H gh Courts.
The instant case is of exceptional nature, as the incident
created a situation where functioning of the subordinate
courts all over the country was adversely affected and the
adm nistration of justice was paralysed, therefore, this
Court took cognisance of the matter.

38....I1t is true that courts constituted under a | aw enacted
by the Parlianent or the State legislature have linted
jurisdiction and they .cannot assume jurisdiction in a
matter, not expressly assigned to them but that is not so
in the case of a superior court of record constituted by the
Constitution. Such a court does not have a limted
jurisdiction instead it ~has power to determine its own
jurisdiction. No~ matter is beyond the jurisdiction of a
superior court of record unless it is expressly shown to be
so, under the provisions of “the Constitution. In the
absence ‘of -~ any express provision in the Constitution the
Apex Court being a court of record has jurisdiction in every
matter and if there be any doubt, the Court has power to
determine its jurisdiction: |If such determination is made
by High Court, the same would be subject to appeal to this
Court, but if the/jurisdictionis determned by this Court
it would be final

X X X X X X

Court and a superior court of record has power to determne
its jurisdiction under Article 129 of the Constitution and
as discussed earlier it has jurisdiction to initiate or
entertain proceedings for contenpt of subordinate courts.
This view does not run counter to any provision of the
Constitution.

26. The propositions of law |l aid down and the observations
made in this decision conclusively negate the contention
that this Court cannot take cognisance of the contenpt
conmtted of the Hi gh Court.

27. The contemmer has al so contended that notw thstanding the
decision in Del hi Judicial Service Association Case [supra],
the mtter should be referred to a larger Bench because
according to him the decision does not |ay down the correct
proposition of |aw when it gives this Court the jurisdiction
under Article 129 of the Constitution to take cogni sance of
the contenpt of the H gh Court. Neither the contemer nor
the | earned counsel appearing on his behal f-has pointed out
to wus any specific infirmty in the said decision. ~ W are
not only in conplete agreenent with the law laid down on the
point in the said decision but are also unable to see how
the legal position to the contrary will be consistent /'wth
this Court’s wide ranging jurisdiction and its duties and
responsibilities as the highest Court of the | and as pointed
out above. Hence we reject the said request.

28. The contemer has further contended that it wll be
necessary to hold an inquiry into the allegations nade by
the learned Judge by summoning the |earned Judge for
examnation to verify the version of the incident given by
him as against that given by the contemer. According to
him in viewof the conflicting versions of the incident
given by himand the | earned Judge, it would be necessary
for himto cross-exam ne the | earned Judge. As the facts

reveal, the contenpt alleged is in the face of the Court.
The teamed Judge or the Bench could have itself taken action
for the offence on the spot. |Instead, the |earned Judge

probably thought that it would not be proper to be a
prosecutor, a witness and the Judge hinmself in the
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matter and decided to report the incident to the |earned
Acting Chief Justice of his Court. There is nothing unusua
in the course the learned Judge adopted, although the
procedure adopted by the | earned Judge has resulted in some
delay in taking action for the contenpt [see Bal ogh v. Crown
Court at St. Albans [(1975) B 73, (1974) 3 All ER 283].
The crimnal contenpt of court undoubtedly anpbunts to an
of fence but it is an offence sui generis and hence for such
of fence, the procedure adopted both under the commn | aw and
the statute law even in this country has always been
summary. However, the fact that the process is summary does

not nean that the procedural requirement, viz., that an
opportunity of neeting the charge, is denied to t he
cont emmer. The degree of precision with which the charge

may be stated depends upon the circunmstances. So long as
the gist of the specific allegations is nade clear or
ot herwi se the contemer is aware of the specific allegation

it is not always necessary to fornulate the charge in a
specific "all egation. The consensus of opinion anbng the
judiciary and the jurists alike “is that despite t he
obj ection that the Judge deals with the contenpt hinself and
the contemer has little opportunity to defend hinself,
there is a residue of cases where not only it is justifiable
to punish on the spot but it is the only realistic way of
dealing with certain offenders. This procedure does not
of fend agai nst the principle of natural justice, viz., Nenp
judex in sua causa since the prosecution is not ainmed at
protecting t he Judge personally but protecting t he

adm ni stration of justice. The threat of i medi at e
puni shnent is the nost effective deterrent against ms-
conduct . The Judge has to remamin in full control " of the

hearing of the case and he must be able to take steps to
restore order as early and quickly as possible, The tine
factor is crucial. Dragging out the contenpt proceedings
means a lengthy interruption to the main proceedings which
paral yses the court for a time and indirectly inpedes the
speed and efficiency with which justice is adninistered.
Instant justice can never be conpletely satisfactory yet it
does provide the sinmplest, nost effective and | east
unsati sfactory nethod of dealing with disruptive conduct in
Court. So long as the contemmer’s interests arc adequately
saf eguarded by giving himan opportunity of being heard in
hi s defence, even summary procedure in the case of ~contenpt
in the face of the Court is comended and not faulted.

29.1n the present case, although the contenpt is in the face
of the court, the procedure adopted is not only not sumary
but has adequately safeguarded the contemer’s| interests.
The contemmer was issued a notice intimating him the
specific al l egations against him He was given an
opportunity to counter the allegations by filing his counter
affidavit and additional counter/supplenmentary affidavit as
per his request, and he has filed the same. He was also
given an opportunity to file an affidavit of any other
person that he chose or to produce any other material in his
def ence, which he has not done. However, in the affidavit
which he has filed, he has requested for an examni nation of
the | earned Judge. W have at length dealt with the nature
of in facie curiae contenrpt and the justification for
adopti ng summary procedure and puni shing the of fender on the
spot . In such procedure, there is no scope for examning
the Judge, or Judges of the court before whomthe contenpt
is commtted. To give such aright to the contemmer is to
destroy not only the raison
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d etre for taking action for contenpt commtted in the face
of the court but also to destroy the very jurisdiction of
the Court to adopt proceedings for such conduct. It is for
these reasons that neither the common law nor the statute
| aw countenances the claimof the offender for exam nation
of the Judge or Judges before whom the contenpt is
conmitted. Section 14 of our Act, i.e., the Contenpt of
Courts Act, 1971 deals with the procedure when the action is
taken for the contenpt in the face of the Suprene Court and
the Hi gh Court. Subsection [3] of the said Section deals
with a situation where in facie curiae contenpt is tried by
a Judge other than the Judge or Judges in whose presence or
hearing the offence is alleged to have been comitted. The
provision in specific terms and for obvious reasons, states
that in such cases it shall not be necessary for the Judge
or Judges in whose presence or hearing the offence is
all eged to have been committed;, to appear as a witness and
the statement placed before the Chief Justice shall be
treated as the evidence in the case. The statenent of the
| earned. 'Judge has al ready been furnished to the contemer
and he has replied to the sane. W have, therefore, to
proceed by treating the statement of the | earned Judge and
the affidavits filed by the contemer and the reply given by
the teanmed Judge to the said affidavits, as evidence in the
case.

30. W& may now refer to the matters in dispute to examne
whet her the contemer is guilty of the contenpt of court.
Under the conmmon |aw definition, “contempt of court” is
defined as an act or om ssion calculated to interfere wth
the due admnistration of justice. This _covers crimna
contenpt [that is, acts which so threaten the admnistration
of justice that they require punishnent] and civil  contenpt
[ di sobedi ence of an order nmade in a civil cause]. Section 2
[a] [b] and [c] of the Act defines the contenpt of court as
foll ows:

"2.Definitions. - In this Act, wunless the
context otherw se requires, -
[a] "contenpt of court" means civil ~ contenpt

or crimnal contenpt;

[b] "civil contenmpt” neans wilful di sobedi ence
to any judgnent decree, direction, order, wit
or other process of a court or wlful breach
of an undertaking given to a court;

[ c] "crimnal contenpt" t he publ i cati on
[ whet her by words, spoken or-witten, _or by
signs, or by visible representations, or

otherwi se] of any matter or the doing of any
ot her act what soever which -

[i] scandalises or tends to or |owers or tends
to lower the authority of any court; or

[ii] prejudices, or interferes or “tends to
interfere with, the due course of any judicia
pr oceedi ngs, or

[Tii] interferes or tends to wi t h, or
obstructs or t ends to obstruct, t he
admi ni stration of justice in any other
manner"

31. From the facts which have been narrated above, it is

clear that the allegations against the contemer, if true,
woul d armount to crimnal contenpt as defined under Section 2
[c] of the Act. It is inthe light of this definition of
the "crimnal contenpt” that we have to exam ne the facts on
record.

32. The essence of the contents of Justice Keshote's letter
is that when he put a
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guestion to the contemer as to under which provision the
order was passed by the |lower court, the contemmer "started
to shout and said that no question could have been put to
hi ni'. The contemer further said that he would get the
| earned Judge transferred or see that inpeachment notion was
brought against himin Parliament. He also said that he had
“turned up many judges". He also created a scene in the
Court. The | earned Judge has further stated in his letter
that in sumand substance it was a matter where "except to
abuse him of nother and sister", he insulted him "like
anyt hi ng". The contemmer, according to the |earned Judge,
wanted to convey to himthat adm ssion was a matter of
course and no argunments were to be heard at that stage. The
| earned Judge has given his reaction to the entire episode
by pointing out that this-is not a question of insulting a
Judge but the institution as a whole. In case the dignity
of the judiciary was not maintained then he "did not know
wher e the institution would stand, particularly when
contemer. who is a senior advocate, President of the Bar and
Chai rman of the Bar Council of India behaved in the court in
such manner which will have its effect on other advocates as
wel | ", He has further stated that in case the dignity of
the judiciary is not restored, it would be very difficult
for the Judges to/discharge the judicial function wthout
fear or favour. At the end of his letter, he has appeal ed
to the learned Acting Chief Justice for "“restoration of
dignity of the judiciary’

33. The contemer, ‘as pointed -out above, by filing an
affidavit has denied the version of the episode given by the
| earned Judge and has stated that when the matter was call ed
on, the Ilearned Judge [he has referred to him as the
"applicant’] took charge of the court proceedi ngs and virtu-
ally foreclosed the attenpts nade by the senior Judge to
intervene. The |earned Judge enquired fromthe contemer as
to wunder which | aw the inmpugned order was passed to which
the latter replied that it was under various rules of O der
39, CPC. The learned Judge then conveyed to the ‘contemer
that he was going to set aside the entire order although
against a portion of it only he had come in  appeal
According to the contemer, he thempolitely brought to the
notice of the | earned Judge that being the appellant, he had
the domi nion over the case and it could -not be nade worse
just because he had cone to H gh Court. According to the
contemer, the | earned Judge then apparently |ost his tenper
and told him that he would set aside the order in toto
di sregardi ng what he had said. The contemer has then pro-
ceeded to state that "being upset over what" he felt was an
arbitrary approach to judicial process he "got enotionally

perturbed" and "his pr of essi onal and institutiona
sensitivity got deeply wounded" and he told the applicant-
Judge that "it was not the practice" of that Court to

dismss case wthout hearing or to wupset judgnents or
portions of judgments whi ch have not been appeal ed against.
According to the contemmer, "unfortunately the applicant
Judge took it unsportingly and apparently lost his tenper
and directed the Stenographer to take down the order for
setting aside of the whole order. The contemmer has then
stated that he "found it necessary to nmention that the
exchange that took place between him and the applicant-Judge

got a little heated up". In the nonent of heat the
appl i cant - Judge nmade the foll owi ng observations: "I am from
the Bar and if need be | can take to goondai sm
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never opted for Allahabad. | had opted for Cujarat and
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H machal Pradesh. | do not know why the Chief Justice of
India disregarded ny options and transferred ne to this
pl ace, which | never liked". According to the contemmer, he

was "provoked by this" and asked the | earned Judge "whether
he was creating a scene to create conditions for getting
hinself transferred as also talked earlier”. The contemer
has deni ed that he had referred to any inpeachnent although
according to him he did say that "a Judge got hinself
transferred earlier on account of his inability to command
the goodwill of the Bar due to lack of rmutual reverence".
He has al so deni ed that when the | earned Judge asked him as
to wunder which provision the order was passed, he had
replied that the Court had no jurisdiction to ask the sane
and should adnmit and grant the stay order. He has added
that such a reply could only be attributed to one who is mad
and it 1is wunbelievable that "he would reply in such a
foolish manner". He has al so denied that he had abused the
| earned” Judge and the all egations nmade against himin that
behal f | were vague.  According to the contemer, if he had
conmitted the contenpt, the senior nenber of the Bench woul d
have initiated proceedings under "Article 129" of the
Constitution for committing contenpt in facie curiae. He
has also stated that even the |earned Judge hinself could
have done so but he did not do so and deferred the nmatter
for the next day and "adopted a devious way of witing to
the acting Chief Justice for doing sonething about it" which
shows that the version of the epi sode was not correct. The
contemmer has al so then expressed his " unconprehensi on" why
the | earned Judge shoul d have cone to this Court when he had
anple and sufficient legal and constitutional powers to
arraign the contemmer at the "Bar for what was  attributed"
to him

34.Before we refer to the other contentions raised by the
contemmer, the question is which of the two versions has to
be accepted as correct. The contemmer has no doubt asked
for an inquiry and an opportunity to produce evi dence. For
reasons stated earlier, we declined his request for such
i nquiry, but gave himanple opportunity to produce  whatever
mat eri al he desired to, including the affidavits of
whonsoever he desired. Qur order dated 15th -July, 1994 s
clear on the subject. Pursuant to the said order, the
contemer has not filed his further affidavit or material or

the affidavit of any other person. Instead he tendered a
witten apology dated 7th Cctober, 1994 which wll ~ be
consi dered at the proper place. 1In his earlier counter and

additional counter, he has stated that it is not he who had
conmitted contenpt but it is the |earned Judge who had
conmitted contenpt of his own court. According to him._  the
| ear ned Judge had gagged him from di scharging his duties as
an advocate and the statenent of senior menber of the /Bench
concerned was necessary. He has taken exception- to the
| earned Judge speaking in the Court except through the
seni or Judge of the Bench which according to him had  been
the practice in the said H gh Court and has also alleged
that the | earned Judge did not follow the said convention.
35.Normally, no Judge takes action for in facie curiae
contenpt against the |lawer unless he is inpelled to do so.
It is not the heat generated in the argunents but the
| anguage used, the tone and the manner in which it is
expressed and the
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use disrespectful, derogatory or threatening |anguage or
exhibit tenper which has the effect of overbearing the
court. Cases are won and lost in the court daily. One or

the other side is bound to lose. The renmedy of the 1o0sing
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lawer or the litigant is to prefer an appeal against the
decision and not to indulge in a running battle of words
with the court. That is the least that is expected of a
| awyer. Silence on sone occasions is also an argunent. The
lawer is not entitled to indulge in unbecon ng conduct
ei ther by showi ng his tenper or using unbeconi ng | anguage,

36. The incident had undoubtedly created a scene in the court
since even according to the contemmer, the exchange between
the |learned Judge and himwas a little heated up" and the
contemmer asked the | earned Judge "whether he was creating
scene to create conditions for getting hinmself transferred
as also talked earlier”. He had also to remi nd the |earned
Judge that "a Judge got hinmself transfeffed earlier on
account of his inability to command the goodwi |l of the Bar
due to lack of nutual reverence". He has further stated in
his affidavit that "the entire Bar at Allahabad" knew that
he was wunjustly " roughed" by the Judge and was being
puni shed for taking "a fearless and nonservile stand" and
that he 'was being prosecuted for "asserting” a right of
audi ence ‘and 'using the liberty to express his views when a
Judge takes —a course which in the opinion of the Bar is

irregular". He has al so stated that any punishment neted
out to the "outspoken™ awer will conpletely emascul ate the
freedom of the profession and nake the Bar a subservient
tail waggi ng appendage to the judicial branch which is an

anathema to a healthy denocratic judicial system He has
further stated

in his petition for taking contenpt action against the
| earned Judge that the incident was "witnessed by a |arge
nunber of advocates".

37. W have reproduced the contents of the letter witten by
the teaned Judge and his reply to the affidavits filed by
the contemmer. The learned Judge's version is that when he
put the question to the contemmer _as to under ' which
provi sion, the |lower court had passed the order in question

the contemer started shouting and said that no question
could have been put to him The contemmer al so stated that
he woul d get himtransferred or see that inpeachnent notion
was brought against himin Parlianment. He further said that
he had "turned up" many judges and created a good scene in
the Court. The contemer further asked himto follow the
practice of the Court. The |earned Judge has stated that in

sum and substance, it was a matter where except "'to abuse
of his nother and sister", he had insulted him "like
anyt hi ng". The | earned Judge has further stated that the

contemmer wanted to convey to himthat admission of every
matter was as a matter of course and no argunents were heard
at the adm ssion stage. He has reiterated the said version
in his reply to the affidavits and in particul ar, has denied
the allegations nmade agai nst himby the contemmer. ~He has
defended his asking the question to the contemmer “since he
was a nenber of the Bench. The |earned judge has  stated
that the contemmer took exception to is asking the said
guestion as if he had commtted some wong and started
shouting. He has further stated that he had asked only the
guestion referred to above and the contemer had created the
scene on account of his putting the said question to him
616

and made it difficult to continue the court’s proceedings.
Utimately, when it becane inpossible to hear all the
slogans and insulting words and threats, he requested the
seni or | earned menber of the Bench to list that case before
anot her Bench and to retire to the chanber. Accordingly, an
order was nmade by the senior nmenber of the Bench and both of
them retired to the chanber. The | earned Judge has denied
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that he had conveyed to the contemmer that he was going to
set aside the entire order against a portion of which the
contemmer had cone in appeal. He has stated that it was a
case where the contemmer did not permt t he court
proceedings to be proceeded and both the nenbers of the
Bench had ultimately to retire to the chanbers. The |earned
Judge has stated that the defence of the conduct of the
contemmer in the counter affidavit "was a nanufactured" one.
He has there dealt with each paragraph of the contemer’s
counter affidavit. He has also stated that there was no
guestion of his having directed the stenographer to take
down the order for setting aside of the whole order since
that function was perforned by the senior nenber of the

Bench. He has also stated that the contemmer has nade
absol utely wong all egations when he states that he had made
the following remarks : "l amfromthe bar and if need be |
can take to goondaisni. He has also denied that he had
said: "I never opted for Allahabad. | had opted for QCujarat
and Hinachal Pradesh. | do not know why the Chief Justice
of India disregarded ny options and transferred ne to this
pl ace, which 1 never |liked".  He has stated that the

contemmer has made fal se all egati ons agai nst him

38. W have, by referring to the relevant portions of the
affidavit and the counter affidavit filed by the contemer,
pointed out the /various statenents nmade in the sai d
affidavits which clearly point to the veracity of the
version given by the Ilearned Judge and  the attenpted
rationalisation of his conduct by the contemmer. The said
avernent & al so I end force and trut hful ness to the content of
the | ear ned Judge’s letters. We are, t aki ng into
consi deration all the circunstances on record, of the. view
that the version of the incident given by thelearned Judge
has to be accepted as agai nst that of the contemmer.

39.To resent the questions asked by a Judge, to be
di srespectful to him to question his authority to ask the
guestions, to shout at him to threaten him with transfer
and inmpeachnent, to use -insulting | anguage and abuse him
to dictate the order that he should pass, to create scenes

inthe Court, to address himby | osing tenper, are all acts
calculated to interfere with and obstruct the course of
justice. Such acts tend to over-awe the court and to

prevent it fromperformng its duty to admnister justice

Such conduct brings the authority of the court and the
adm nistration of justice into disrespect and di srepute -and
underm nes and erodes the very foundation of the judiciary
by shaking the confidence of the people in the ability of
the court to deliver free and fair justice.

40. The stance taken by the contemmer is ‘that he was
performing his duty as an outspoken and fearl ess nmenber of
t he Bar . He seens to be |abouring under a grave
m sunder st andi ng. Brazenness is not outspokenness and
arrogance is not fearl essness. Use of intenperate [anguage
is not assertion of right nor is a threat an argunent.
Hum lity is not servility and cour-
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tesy and politeness are not lack of dignity. Self-restraint
and respectful attitude towards the Court presentation of
correct facts and lawwth a balanced mind and wthout
over st atenent, suppression, distortion or enbellishment are
requi sites of good advocacy. A |lawyer has to be a gentl enman
first. H s nost valuable asset is the respect and goodw ||
he enjoys anmong his coll eagues and in the Court.

41. The rule of lawis the foundation of the denocratic
society. The judiciary is the guardian of the rule of |aw
Hence judiciary is not only the third pillar, but the
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central pillar of the denocratic State. In a denocracy like
ours, where there is a witten Constitution which is above
all individuals and institutions and where the power of

judicial review is vested in the superior courts, the
judiciary has a special and additional duty to perform

viz., to oversee that all individuals and institutions
including the executive and the legislature act within the
franmework of not only the | aw but al so the fundanental | aw
of the |and. This duty is apart from the function of

adjudicating the disputes between the parties which is
essential to peaceful and orderly devel opnent of t he
soci ety. If the judiciary is to perform its duties and
functions effectively and true to the spirit with which they
are sacredly entrusted to it, the dignity and authority of

the courts have to be respected and protected at all costs.
O herwi se, the very cornerstone of our constitutional scheme
will give way and with it will disappear the rule of |aw and
the civilized life inthe society. It is for this purpose

that the courts are entrusted with the extraordi nary power
of punishing those who indulge in acts whether inside or
outside the courts, which tend to undernmine their authority
and bring themin disrepute and di srespect by scandalising
them and obstructing themfrom discharging their duties
wi thout fear or favour. Wen the court exercises this
power, it does not do so to vindicate the dignity and honour
of the individual /judge who is personally attacked or
scandal i sed, but to uphold the nmajesty of the | aw and of the
admi ni stration of justice. The foundation of the judiciary
is the trust and the confidence of the people inits ability
to deliver fearless and inpartial justice. \Wen the founda-
tion itself is shaken by -acts which tend to create
di saffection and disrespect for the authority of the court
by creating distrust inits working, the edifice of the
judicial system gets eroded.
42. 1t cannot be disputed and was not disputed before us that
the acts indulged into by the contemmer in the present case
as stated by the |learned Judge per se anbunt to /crimna
contenpt of court. What was disputed, was their occurrence.
We have hel d above that we are satisfied that the contemer
did indulge in the said acts.
43. As held by this Court in the matter of M. "G~ a Senior
Advocate of the Suprenme Court [(1955) 1 SCR 490]:
m sconduct is not concerned wth ordinary
legal rights,but with the special and rigid
rul es of professional conduct- expected of and
applied to a specially privileged class of
per sons who because of their privil eged
status, am subject to certain disabilities
which do no attach to other nen and which do
not attach even to themin a non-professiona
character........ He (a legal practitioner) is
bound to conduct hinself in a befitting the
hi gh and honour abl e prof ession
618
to whose privileges he has so long been
admtted and if he departs from the high
standards which that profession has set for
itself and demands of him in professiona
matters, he is liable to disciplinary action".
44. In L.M Das v. Advocate GCeneral, Oissa
[ (1957) SCR 167], this Court observed
"A nenber of the Bar undoubtedly owes a duty
to his client and nust place before the Court
al | that can fairly and reasonabl y be
submitted on behalf of his client. He may
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even submt that a particular order is not
correct and may ask for a review of that
order. At the sane tinme, a menber of the Bar
is an officer of the Court and owes a duty to
the court in which he is appearing. He nust
uphold the dignity and decorumof the Court
and mnust not do anything to bring the Court
itself into disrepute. The appellant before
us grossly overstepped the limts of propriety
when he made unputations of partiality and
unf ai rnesss against the Munsif in open Court.
In suggesting that the Mnsif followed no
principle in his orders, the appellant was
adding insult to injury, because the Minsif
had nerely upheld an order of his predecessor
on the prelininary point ofjurisdiction and
Court fees, which order had been upheld by the
H.gh Court in revision. Scandal i sing the
Court in such nanner is really polluting the
very fount of justice; such conduct as the
appel l ant indulged in was not a matter between
an individual nenber of the Bar and a mnenber
of the judicial service; it brought into
di srepute the whol e adm nistration of justice.
From that point of view, the conduct of the
appel | ant was hi ghly reprehensi bl e.
45. The contemer has obvi ously m sunderstood his function
both as a | awyer representing the interests of his client
and as an officer of the court. 1ndeed he has not tried to
defend the said acts in either of his capacities. On the
ot her hand, he has tried to deny them Hence, nuch need not
be said on this subject to remnd himof his duties in both
the capacities. It is, however, necessary to observe that
by indulging in the said acts, he has positively abused his
position both as a |awer and as an officer of the Court,
and has done distinct disservice tothe litigants in genera
and to the profession of lawand the admnistration of
justice in particular. It pains us to note ‘that the
contemmer is not only a senior nmenber of the |egal profes-
sion, but holds the high offices of the Chairman of the Bar
Council of India, Menber of the Bar Council of U.P., Chair-
man and Menber, Executive Council and Academic Council  of
the National Law School University of India at Bangal ore and
President of the H gh Court Bar Association, Allahabad.
Both as a senior nenber of the profession and as hol der of
the said high offices, special and additional  duties were
cast upon him to conduct hinself as a nodel Ilawer and
officer of the court and to help strengthen ‘the admnis-
tration of justice by upholding the dignity and the ngjesty

of the court. It was in fact expected of himto be zeal ous
in maintaining the rule of law and in strengthening the
peopl e’s confidence in the judicial institutions. To our

dismay, we find that he has acted exactly contrary to his
obligations and has in reality set a bad exanple to others
while at the sane tinme contributing to weakening of the
confidence of the people in the courts.

46. The contemer has no doubt tendered an wunconditiona
apol ogy on 7th Cctober, 1994 by wi thdrawing fromrecord al
his applications, petitions, counter affidavits, prayers and
subm ssi ons made
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at the Bar and to the court earlier. W have reproduced
that apology verbatim earlier. In the apology he has

pl eaded that he has deeply and regretfully realised that the
situation, neaning thereby the incident, should never have
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arisen and the fact that it arose has subjected him to
anguish and renorse and a feeling of noral guilt. That
feeling has been conpounded with the fact that he was a
seni or advocate and was hol ding the elective posts of the
President of the High Court Bar Association and the Chairnan
of the Bar Council of India which by their nature show that
he was entrusted by his professional fraternity to set up an
exanpl e of an ideal advocate. He has guiltily realised his
failure to approximate to this standard resulting in the
present proceedi ngs and he was, therefore, submitting his
uncondi ti onal apology for the incident in question. W have
not accepted this apology, firstly because we find that the
apology is not a free and frank adm ssion of the nm sdeneanor
he indulged in the incident in question. Nor is there a
sincere regret for the disrespect he showed to the |earned
Judge and the Court, and for the harmthat he has done to
the judiciary. On-the other hand, the apology is couched in
a sophisticated and  garbed | anguage exhibiting nore an
attenpt to justify his conduct by reference to the cir-
cunstances ~in which he had indulged in it and to exonerate
hi nself fromthe offence by pleading that the condition in
whi ch the "situation" had devel oped was not an ideal one and
were it ideal, the "situation" should not have arisen. It
is a clever and disguised attenpt to refurbish his inage and
get out of a tight situation by not only not exhibiting the
| east sincere renorse for his conduct but by trying to blane
the so-called circumstances which led to it.- At the same
time, he has attenpted to varnish and re-establish hinself
as a valiant defender of his "alleged duties" as a |awyer.
Secondly, from the very inception his attitude has been
defiant and belligerent.  In his affidavits and application

not only he has not shown any respect for the | earned Judge,
but has made counteral |l egati ons against himand has asked
for initiation of contenpt proceedings against him ' He has
even chosen to insinuate that-the learned Judge by not
taking contenpt action on the spot and instead witing the
letter to the Acting Chief Justice of the High Court, had
adopted a devi ous way and that he had also cone to'Delhi to
neet " neani ngful" people. These allegations may thensel ves
amount to contenpt of court. Lastly, to accept any  apol ogy
for a conduct of this kind and to condone -it, would
tantanount to a failure on the part of this Court to wuphold
the majesty of the law, the dignity of the court and to
mai ntai n the confidence of the people in the judiciary. The
Court will be failing in its duty to prot ect t he
admi nistration of justice fromattenpts to denigrate and
| ower the authority of the judicial officers entrusted wth
the sacred task of delivering justice. A failure on._ the
part of this Court to punish the offender on an occasion
such as this would thus be a failure to performone of its
essenti al duties solemmly entrusted to it by t he
Constitution and the people. For all these reasons, we
unhesitatingly reject the said so called apol ogy tendered by
the contemer.

47. The question now i s what puni shnent shoul d be neted
out to the contemer. We have already discussed t he
contenpt jurisdiction of this Court under Article 129 of the
Constitution. That jurisdiction is independent of the

statutory |law of contenpt enacted by the Parliament
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under Entry 77 of List | of WVII Schedule of t he
Constitution. The jurisdiction of this Court under Article
129 is sui generis. The jurisdiction to take cogni sance of
the contenpt as we 11 as to award puni shment for it being
constitutional, it cannot be controlled by any statute.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 25 of 31

Neither, therefore, the Contenpt of Courts Act, 1971 nor the
Advocat es Act, 1961 can be pressed into service to restrict
the said jurisdiction. W had, during the course of the
proceedings indicated that if we convict the contemer of
the of fence, we may al so suspend his |licence to practise as
a |lawer. The | earned counsel for the contemmer and the
i nterveners and al so the learned Solicitor General appointed
am cus curiae to assist the Court were requested to advance
their argunments also on the said point. Pursuant to it, it
was sought to be contended on behalf of the contemmer and
the U P. Bar Association and the U P. Bar Council that the
Court cannot suspend the |icence which is a power entrusted
by the Advocates act, 1961 specially made for the purpose,
to the disciplinary committees of the State Bar Councils and
of the Bar Council of India.  The argunent was that even the
constitutional power under . Articles 129 and 142 was
circunscri bed by the said statutory provisions and hence in
the exercise of our power under the said provisions, the
i cence of an-advocate was not liable either to be cancelled
or suspended. A reference was made in this connection to
the provisions of Sections 35 and 36 of the Advocates Act,
whi ch show that the power to punish the advocate is vested

in the disciplinary commttees of the State Bar Council and
the Bar Council of I'ndia.” Under Section 37 of the Advocates
Act, an appeal lies to the Bar Council of India, when the

order is passed by the disciplinary committee of the State
Bar Council. Under Section 38, the appeal lies to this Court
when the order is made by the disciplinary conmittee of the
Bar Council of India, either under Section 36 or in appea
under Section 37. The power to punish includes the power to
suspend the Advocate from practice for such period as the
di sciplinary conmttee concerned nay deem fit under ' Section
35 [3] (c) and also to renobve the nanme of the advocate from
the State roll of the Advocates under Section 35 [31 (d).
Rel yi ng on these provisions, it was contended that since the
Act has vested the powers of suspending and renoving the
advocate from practice exclusively in the disciplinary
commttees of the State Bar Council and the Bar Council of
India, as the case may be, the Suprene Court is denuded of
its power to inmpose such punishnent both under Articles 129
and 142 of the Constitution. In support of this contention,
reliance was placed on the observations of the majority of
this Court in Prem Chand Garg v. Excise Conmi ssioner, UP.
Al | ahabad [(1963) Supp. | SSCR 8851 relating to the
powers of this Court under Article 142 which areas foll ows:
.15

"In this connection, it nmay be pertinent to point out that
the wi de powers which are given to this court' for doing
conplete justice between the parties, can be used by 'this
court for instance, in adding parties to the proceedings
pending before it, or in admtting additional evidence, or
in remanding the case, or in allowing a new point to be
taken for the first time. It is plain that in exercising
these and simlar other powers, this Court would not  be
bound by the relevant provisions of procedure iif it is
satisfied that a departure from the said procedure is
necessary to do conplete justice between the parti es.

That takes us to the second argunent urged by the Solicitor-
General that
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Art. 142 and Art.32 should be reconciled by the adoption of
the rul e of harnpni ous construction. |In this connection, we

ought to bear in mnd that though the powers conferred on
this Court by Art.142(1) are very wi de, and the sane can be
exerci sed for doing conplete justice in any case, as we have
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al ready observed, this Court cannot even under .Art. 142(1)
nake an order plainly inconsistent wth the express
statutory provisions of substantive law, nuch less, in-
consistent with any Constitutional provisions There can
therefore, be no conflict between Art. 142(1) and Art. 32.
In the case of KM Nanavafi v. The State of Bonbay f(1961)1
S.CR 497] on which the Solicitor-General relies, it was
conceded and rightly, that under Art.142(1) this Court had
the power to grant bail in cases brought before it, and so,
there was obviously a conflict between the power vested in
this court under the said Article and that vested in the
Covernor of the State under Art. 16 |., The possibility of a
conflict between these powers necessitiated the application
of the rule of harnonious construction. The said rule can
have no application tothe present case, because on a fair
construction of Art142(1), this Court has no power to
circunscribe the fundanental right guaranteed under Art.32.
The existence of the said power \i's itself in dispute,and so,
the present case is clearly distinguishable fromthe case of
K.M Nanavati."
48. Apart  fromthe fact that these observations arc nade
with reference to the powers of this Court under Article 142
which are in the nature of supplenmentary powers and not wth
reference to this Court"s power under Article 129, the said
observati ons have been explained by this Court inits latter
decisions in Del hi Judicial Services Association v. State of
Gujarat [supra] and Union Carbide Corporation v. Union of
India [(1991)4 SCC 584]. |In paragraph 51 of the forner
decision, it has been, with respect, rightly ‘pointed out
that the said observations were nade with regard to the
extent of this Court’s power under Article 142 1] in the
context of fundanental rights. Those observations have no
bearing on the present issue. No doubt, it was  further
observed there that those observations have no bearing on
the question in issue in that case as there was no provision
in any substantive law restricting this Court’s power to
guash proceedi ngs pendi ng before subordi nate courts., But it
was al so added there that this Court’s power under Article
142 [1] to do conplete justice was entirely of different
level and of a different quality. Any prohibition or
restriction contained in ordinary l'aws cannot —act as a
[imtation on the constitutional power of this Court. Once
this Court is in seisin of a natter before it, it has power
to issue any order or direction to do conplete justice in
the matter. A reference was nade in that connection to the
concurring opinion of Justice A N. Sen in Harbans Singh v.
State of UP. [(1982) 2 SCC 101], where the | earned Judge
observed as foll ows:
"Very wi de powers have been conferred on 'this
Court for due and proper admnistration of
justice. Apart from the jurisdiction and
powers conferred on this Court under Articles
32 and 136 of the Constitution | am of the
opinion that this Court retains and nust
retain, an inherent power and jurisdiction for
dealing with any extra-ordinary situation in
the larger interests of administration of
justice and for preventing mani fest injustice
being done. This power nmust necessarily be

sparingly used only in excepti ona
ci rcunst ances for furthering the ends of
justice.

The Court has then gone on to observe there that no
enact ment made by Central
622
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or State legislature can |limt or restrict the power of this

Court under

Article 142 of the Constitution, though the

Court must take into consideration the statutory provisions

regul ating

the matter in dispute. Wat -Wuld be the need

of conplete justice in cause or matter, would depend upon
the facts and circunstances of each case.

49. In the

|atter case, i.e., the Union Carbide' s Case

[supra], the Constitution Bench in paragraph 83 stated as

foll ows:

"It is necessary to set at rest certain ms-
conceptions in the argunents touching the scop

of the powers of this Court under Art.142(1)
of the Constitution. These issues are matters
of serious public inportance. The proposition
t hat a provision in any ordinary | aw
irrespective of the inportance of the public
pol'icy on which it is founds operates to limt
the powers of the apex Court under Art. 142(1)
is unsound and erroneous. In both Garg as
well as Antulay cases the point was one of
violation of constitutional provisions and
constitutional rights. The observations as to
the effect of inconsistency wth statutory
provisions were really unnecessary in those
cases as the decisions in the ultimte
anal ysi s tur ned on the breach of
constitutional rights. W agree with Shri

Nari man. that the power of the Court under
Article. 142 insofar as quashing of crimna

proceedi ngs are concerned i s not exhausted by
Section 320 or 321 or 482 Cr.P.C or all of
them put together. The power wunder Article
142 is at an entirely different level and of a

di fferent quality. Prohi bi tions or
[imtations or provi si ons cont ai ned in
ordinary laws cannot, ipso facto, act as
prohi bi tions or [imtations on the

constitutional powers under Article 142, Such
prohibitions or limtations in-the statutes
m ght enbody and reflect the scheme of a
particul ar |aw, taking into account the nature
and status of the authority or the court on
whi ch confernent of powers - limted in sonic
appropriate way - is contenplated. The
l[imtations may not necessarily reflect or be
based on any fundanental considerations of

public pol i cy. Shri Sor abj ee, | ear ned
Attorney General, referring to Garg Case, said
that limtation on the powers under Article

142 arising from"inconsistency with  express
statutory provisions of substantive |aw' rust
really nmean and be understood as some express
prohi bition contained in any subst antive
statutory |aw He suggested that if the
expression ’'prohibition” is read in place of
" provi sion’ that would haps convey t he
appropriate idea. But we think that such
prohi bition should also be shown to be based
on sonme underlying fundamental and genera
i ssues of public policy and not nerely
incidental to a particular statutory schenme or
pattern. It will again be wholly incorrect to
say that powers under Article 142 are subject
to such express statutory prohibitions. That
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would convey the idea that statutory pro-
visions override a constitutional provision
Per haps, the proper way of expressing the idea
is that in exercising powers under Article 142
and in assessing the needs of " conplete
justice"” of a cause or matter, the apex Court
will take note of the express prohibitions in
any substantive statutory provision based on
some fundanental principles of public policy
and regulate the exercise of its power and
di scretion accordingly. The proposition does
not relate to the powers of the Court under
Article 142, but only to what

"compl etejustice’ of a cause or matter and in
the ultimate anal ysis of the propriety of the
exercise of the power. No question of |ack of
jurisdiction or of nullity can arise."
50.1n view of these observations of the latter Constitution
Bench on the point, the observati ons made by the nmajority in
Prem
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Chand Garg’s case [supra] are no longer a good law. This is
al so pointed out, by this Court in the case of Mhanmed Anis
V. Union of India & Os. [(1994) Supp. 1 SCC 1451 by
referring to the decisions of Delhi Judicial Services v.
Stale of Gujarat (supra) and Union Carbide Corporation v.
Uni on of India ‘(supra) by observing t hat statutory
provi si ons cannot override the constitutional provisions and
Article 142 [1] being a constitutional power it cannot be
limted or conditioned by any statutory provision. The
Court has then observed that it is, therefore, clear that
the power of the Apex Court under Article 142 [1] \ of the
Constitution cannot be diluted by statutory provisions and
the said position in lawis now well settled by the
Constitution Bench decision in Union Carbide s case [supra].
51. The consequence of accepting the said contention
advanced on behalf of the contemmer and the other parties,
will be two-fold. This Court while exercising its’ power
under Article 142(1) would not even be entitled to reprimand
the Advocate for his professional msconduct which includes
exhibition of disrespect to the Court as per Rule 2 of
Section 1 of Chapter 11 of Part VI of the Bar Council of
India Rules nade under the Advocates Act, which is also a
contenpt of court, since the reprinmand of the advocateis a
puni shment , Which the disciplinary coomittees of the State
Bar Council and of the Bar Council of India are ~authorised
to admnister under Section 35 of the Advocates Act. Sec-
ondly, it would also nean that for any act of contenpt of
court, if it also happens to be an act of professiona
m sconduct under the Bar Council of India Rules, the courts
including this Court, will have no power to take ' action
since the Advocates Act confers exclusive power for taking
action for such conduct on the disciplinary commttees  of
the State, Bar Council and the Bar Council of India, as the
cue may be. Such a proposition of law on the face of it
deserves rejection for the sinple reason t hat t he
disciplinary jurisdiction of the State Bar Council and the
Bar Council of India to take action for professional ms-
conduct is different fromthe jurisdiction of the courts to
take action against the advocates for the contenpt of court.
The said jurisdictions co-exist independently of each ot her
The action taken under one jurisdiction does not bar an
action under the other jurisdiction
52. The <contention is also msplaced for yet another and

or

is

no
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equally, if not nore, inmportant reason. |In the matter of
disciplinary jurisdiction under the Advocates Act, this
Court is constituted as the final Appellate authority wunder
Section 38 of the Act as pointed out earlier. |In that ca-
pacity this Court can inmpose any of the puni shment s
mentioned in Section 35 (3) of the Act including that, of
removal of the name of the Advocate fromthe St-ate roll and
of suspending himfrompractice. |If that be so, there is no
reason why this Court while exercising its cont enpt
jurisdiction, under Article 129 read with Article 142 cannot
i npose any of the said punishnments. The puni shnent so
i mposed wll not only be not against the provisions of any
statute, but in conformty with the substantive provisions
of the Advocates Act and for conduct which is both a pro-
fessional msconduct as well ‘as the contenpt of court. The
argunent has, therefore, to be rejected.
53. What is further, the jurisdiction and powers of this
Court under Article 142
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which are “supplenentary in-nature and are provided to do
conplete —justice in any matter, are independent of the
jurisdiction and powers of this Court wunder Article 129
which cannot be trameled in any way by any statutory
provision including the provisions of the Advocates Act or
the Contenpt of Courts Act. As pointed out wearlier, the
Advocat es Act has / nothing to do with t he cont enpt
jurisdiction of the court including of this Court and the
Contenpt of Courts Act, 1971 being a statute cannot denude,
restrict or limt the powers of this Court to take action
for contenmpt under Article 129. It is not- disputed that
suspensi on of the advocate frompractice and his renoval
from the State roll of advocates are both punishnents.
There is no restriction or linmtation on the nature of
puni shment that this Court may award while exercising its
contenmpt jurisdiction and the said punishments can be the
puni shments the Court may inpose while exercising the said
jurisdiction.
54, Shri P.P. Rao, |earned counsel appearing for the
H gh Court Bar Association of Allahabad cont ended t hat
Articles 19 [1] (a) and 19 [2], and 19 [1] (g) and <19 [6]
have to be read together and thus read the power to suspend
a nmenber of the legal profession frompractice or to renove
himfromthe roll of the State Bar Council is not available
to this Court under Article 129. W have been wunable to
appreciate this contention. Article 19 [1] (a)  guarantees
freedom of speech and expression which is subject "to the
provisions of Article 19 [2] and, therefore, to the law in
relation to the contenpt of court as well. Article 19 [1]
(g) guarantees the right to practise any profession or to
carry on any occupation, trade or business and is subject to
the provisions of Article 19 [6] which enpowers the State to

make a |aw inposing reasonable restrictions, in the in-
terests of general public, on the exercise of the said right
and, in particular, is subject to a law prescribing

technical or professional qualifications necessary for prac-
tising the profession or carrying on the occupation, trade
or busi ness. On our part we are unable to see how these
provisions of Article 19 can be pressed into service to
l[imt the power of this Court to take cognisance of and
punish for the contenpt of court under Article 129. The
contention that the power of this Court under Article 129 is
subject to the provisions of Articles 19 [1] (a) and 19 [1]
(g), is unexceptional. However, it is not pointed out to us
as to how the action taken under Article 129 would be
violative of the said provisions, since the said provisions
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are subject to the |aw of contenpt and the | aw | aying down
technical and professional qualifications necessary for
practising any profession, which includes the |egal pro-
f essi on. The freedom of speech and expression cannot be
used for conmitting contenpt of court nor can the |I|ega
prof ession be practised by committing the contenpt of court.
The right to continue to practise, is subject to the law of
contenpt. The | aw does not nean nerely the statute | aw but
al so the constitutional provisions. The right, therefore,
is subject to the restrictions placed by the | aw of contenpt
as contained in the statute - in the present case, the
Contempt of Courts Act, 1971 as well as to the jurisdiction
of this Court and of the High Court to take action under
Article 129 and 215 of the Constitution respectively. W,
therefore, do not see any conflict between the provisions of
Articles 129 and 215, and Article 19 [1] (a) and Article 19
[1] (g) read with Articles 19 [2] and 19 [6] respectively.
625

55. When the Constitution vests this Court with a special and
specific  power to take action for contenpt not only of
itself but —of the lower courts  and tribunal s, for
di scharging its constitutional obligations as the highest
custodian ofjustice ~in the land, that power is obviously
coupled with a duty to protect all "the linmbs of the
adm nistration of justice fromthose whose actions create
interference wth or obstruction to the course of justice.
Failure to exercise the power on such occasions, when it is
i nvested specifically for the purpose, is ‘a failure to
di scharge the duty.  In this connection, we may refer to the
followng extract fromthe decision of this Court in Chief
Controlling Revenue Authority and Superintendent of Stanps
v. Mharashtra Sugar MIls Ltd. [(1950) SCR 536]:

. L5

public authority there may be circunstances which couple
with the power a duty to exercise it.”~ To use the |anguage
of Lord Cairns in the case of Julius v. Bishop of H Oxford;
"There may be something in the nature of the thing enpowered
to be done, sonmething in the object for which it i's to be
done, sonething in the conditions under which it is 'to be
done, sonething in the title of the person or  persons for
whose benefit the power is to be exercised, which nmay couple
the power with a duty, and make it the duty of the person in
whom t he power is reposed to exercise that power when-called
upon to do so'."

56. For the reasons di scussed above, we find the contemmer,
Shri Vinay Chandra Mshra, guilty of the offence  of the
crimnal contenpt of the Court for having interfered wth
and obstructed the course of of in the above terms. justice
by trying to threaten, overawe and overbear the court by
using insulting, disrespectful and threatening | anguage, and
convict himof the said offence. Since the contemer is a
seni or menber of the Bar and al so adorns the high ‘offices
such as those of the Chairnman of the Bar Council of ' India,
the President of the UP. Hgh Court Bar Association
Al'l ahabad and others, his conduct is bound to infect the
nmenbers of the Bar all over the country. W are, therefore,
of the view that an exenplary punishnent has to be neted out
to him

57. The facts and circunstances of the present case justify
our invoking the power under Article 129 read with Article
142 of the Constitution to award to the contemmer a
suspended sentence of inprisonnent together with suspension
of his practice as an advocate in the manner directed
her ei n. We accordingly sentence the contemer for his
conviction for the offence of crimnal contenpt as under
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[a] The contemer Vinay Chandra Mshra is
her eby sentenced to undergo sinmpl e i m

pri sonment for a period of six  weeks.
However, in the circunstances of the case, the
sentence will remain suspended for a period of
four years and may be activated in case the
contemmer is convicted for any other offence
of contenpt of court within the said period,
and
[b] the contemer shall stand suspended from
practising as an advocate for a period of
three years fromtoday with the consequence
that all elective and nom nated offices/posts
at present held by himin his capacity as an
advocate, “shall. vacated by himforthw th.

58. The <contenpt petition is disposed of in the above

terms.
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