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ACT:
Income tax Act, 1961, 's. 147--Scope of High Court’'s power
i nterference under Art. 226.

HEADNOTE:

In 1950, the respondent had executed three trust deeds for
the benefit of three | adies who were described as his w ves,
and hinself, as the father of their mnor children. After
the returns in respect of the assessment year 1955-56, 1956-
57, 1957-58 and 1958-59 were filed by the respondent, the
I ncome-tax O ficer, who had the three trust deeds before him
called wupon the respondent for information regarding his
rel ati onship to those three ladies as well as hi s
relationship to a fourth lady. A statenment was  filed, on
behal f of the respondent, before the Incone-tax Oficer
wherein it was stated that only the fourth Ilady was his
legally wedded wife, that the other three were nerely
referred to as the wives, and that their children were not
the legitinate children of the respondent. The Incone-tax
Oficer, in assessing the total inconme of the respondent did
not include, under s. 16(3) of the 1922-Act, the incone of
those three ladies and their mnor children arising out of
the trust properties. |In fact, he assessed them separately
with respect to their incone fromthe trust properties. In
1964 the Inconme-tax Oficer issued notices under s. 148 of
the 1961-Act seeking to reopen the assessnments under. s. 147
on the ground that there were two other trust deeds of 1957,
which were not produced before the I. T. 0. in which also
two of the |adies were acknow edged as the wves of the
respondent and their children as his children and that their
marri age shoul d be presuned because of the acknow edgenent.
The respondent there-upon challenged the validity of the
proceedi ngs and the Hi gh Court allowed his petition

Di sm ssing the appeal to this Court,

HELD : (1) Section 147(a) provides that if the Incone-tax
O ficer has reason to believe that by reason of the om ssion
or failure on the part of the assessee to disclose fully and
truly all nmaterial facts necessary for his assessnment for
any year, incone chargeable to tax has escaped assessnent
for that year, he may assess or reassess such incone for the
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assessment year concerned. The fact that the I|adies and
their children had been described in the 1957-docunments as
wives and children of the respondent would have been
material if the description were any thing new that the
I ncome-tax O ficer happened to discover for the first tinme.
But the 1950, deeds al so contai ned the sanme description. The
non- production of the 1957-docunents at the tine of the
original assessnment cannot therefore be regarded as non-
di scl osure of any material fact necessary for the assessnent
of the respondent for the rel evant assessnent years. Having
second thoughts on the same material does not warrant the
initiation of a proceeding under s. 147. [467G H, 468B; D- E
(2) The law has not changed or since the origi na
assessnments were nmade and it was open to the |I|ncone-tax
Oficer to have nade the presunption that the ladies were
the wives at the time when he nmade the assessment. He
cannot avail of s. 147 to correct his m stake. [468F-(F

(3) The expression 'reason to believe occurring ins. 147
of the 1961-Act or the corresponding s. 34 of the 1922-Act,
does not nean a purely subjective satisfaction on the part
of the Incone-tax O ficer. The reasons for the belief mnust
have a rational connectionor relevant bearing to the
formation of the belief. Therefore, the H gh Court, under
Art. 226, has power to set aside a notice under s. 147 of
the 1961 Act or s. 34 of the 1922-Act, if the condition
precedent to the exercise of the .jurisdiction under those
sections did not exist. [469C D

465
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The Judgnent of the Court was delivered by

GQUPTA, J. These are four appeals by certificate from a
common Judgnent of the Hi gh Court of Andhra Pradesh at
Hyderabad by which the H gh Court directed the appellant,
Income Tax Oficer, Income Tax-cumWalth Tax Grcle 11
Hyderabad to refrain from proceedi ng agai nst the respondent
under sec. 147 (a) of the Incone Tax Act, 1961. The
appel l ant had served on the respondent, Nawab Sahib Mr
Gsman  Ali khan Bahadur, H E H, the N zam of Hyderabad,
noti ces under sec. 148 of the income Tax Act, 1961 stating
that he had reasons to believe that incone of the respondent
chargeable to tax for the assessnent years 1955-56, 1956-57,
1957-58 and 1958-59 had escaped assessment within the
nmeani ng of sec. 147 of the Act and proposing to reassess the
income for the said assessnment years. The respondent
chall enged the validity of the proceedi ngs under sec. 147
sought to be initiated by filing four wit petitions in the
Hi gh Court of Andhra Pradesh at Hyderabad. The Hi gh Court
by the inpugned Judgnent allowed all the four petitions and
prevented the Incone Tax O ficer from proceeding further
under sec. 147 of the Income Tax Act, 1961. In these
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appeal s the appel |l ant questions the correctness of the High
Court’s deci sion.
The nmaterial facts are briefly these. Assessnents for the
aforesaid four years were conpleted respectively on March
18, 1958, March 19, 1958, July 20, 1958 and March 28, 1961
under the income Tax Act of 1922. After the returns in
respect of the said years were filed, the Incone Tax O ficer
called wupon the respondent to state his relationship wth
four ladies by putting three queries to him The queries
were as foll ows:
"(a) The rites and cerenopnies attendant on
| egal marriages, according to Muslimlaw and
how t hey were observed in the case of each of
the four ladies viz., Dulhan Pasha Begum
Saheba, Mazharunni sa Begunsaheba, Laila Begum
Saheba and j ani - Begum Saheba.
(b) VWhat -~ |l egal status is accorded to the
children of Mazharunni sa Begum Saheb, Laila
Begum Saheba and Jani Begum Saheba, vis-a-vis,
the children of the late Dul han Pasha Be-gum
Saheba?
466
(c) Any ot her factors fromthe point of view
of the religion which distinguished the status
of l'ate  Dul han Pasha Begum Saheba from the
ot her three |adies."
It appears that on May 1, 1950, August 6, 1950 and Decenber
29, 1950 the respondent had executed three trust deeds,
descri bed respectively as Fanmi |y Trust, M scellaneous Trust
and Fam |y Pocket Money Trust, for the benefi t of
Mazharunni ssa Begum Laila Begum Jani Begum and the m nor
children of the last two. in the aforesaid trust deeds the
three |adies were described as wives of the respondent who
was also referred to as the father of their mnor children
In one of these documents, viz., the famly Pocket 'Mney
Trust Deed, the description of Laila Begum and Jani Begum as
wi ves was preceded by the expression "ladies of position".
Under sec. 16 (3) of the inconme Tax Act of 1922, in
conputing the total income of any individual for the
purposes of assessnent, the inconme of the wfe or minor
child of the assessee arising fromassets transferred by the
husband to the wife or the mnor child otherwise than for
adequate consideration was to be included. There “is no
di spute that these trust deeds were before the |Incone Tax
Oficer before he conpleted the assessnents for the said
four years.
On Septenber 9, 1957 Shri C. B. Taraporewal a, ~ Fi nancia
Advi ser and General Power of Attorney Agent of the
respondent, filed a statenent before the Incone Tax O ficer
inreply to these queries. In this reply it was stated that
the late Dulhan Pasha Begum Saheba was the only- legally
wedded wife of the respondent, that with the other ' three
| adies the respondent had not gone through the essentia
formalities of a valid marriage under Mohanunedan Law, - that
these three | adi es who occupi ed high social position and who
were received in his palace were "l adies of position" and in
view of the special favours bestowed upon them they were
referred to as wives in the said three trust deeds though in
the strict | egal sense the description was incorrect and the
children of these ladies were not tile legitimate children
of the respondent and had no | egal status as such. Thi s
expl anati on apparently satisfied the incone Tax officer
because in assessing the total incone of the respondent for
the said four years he did not include the inconme of these
three ladies and their mnor children arising out of the
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trust properties. It is also adm tted t hat the
beneficiaries of the trusts were separately assessed on the
income derived fromthe trusts along with their individua
i ncone.

On March 13, 1964 the notices under sec. 148 of the Income
Tax Act, 1961 were issued seeking to reopen the assessnents
under sec. 147 of the Act. After some correspondence wth
the income Tax O ficer, the authorized representatives of
the respondent, Ms. S. G Dastgir and Conmpany, Chartered
Accountants, filed supplenental returns for the aforesaid
four years "w thout prejudice" to the respondent’s right to
guestion the wvalid it of the notices. The suppl enent a
returns nerely affirmed the original returns filed by the
respondent.

By his letter dated April 15, 1964 addressed to Ms.
Dastgir and Conpany, the I'ncome Tax officer stated the
reasons for reopening the

467
assessnment's under sec. 147(a). Referring to two subsequent
trusts —named Fern H Il and Race View created by the

r espondent on March 21,1957 and Decemnber 5, 1957
respectively, it was stated that the material facts relating
to these two documents were not brought to the notice of the
Department in the course of the original assessment pro-

ceedings. Fern H Il Trust was created for the benfit of the
children of Laila Begum and Race View Trust for the benefit
of Jani Begum and her son Imdad Jah Bahadur.. 'in the Fern
Hill Trust Deed Laila Begumwas described as wife of the

r espondent and her  children -as” the children of t he
respondent by her. Simlarly in the Race View Trust Deed
Jani Begum was described as wife of the respondent and | ndad
Jah Bahadur as his son by her. According to the Incone Tax
Oficer the facts that Laila Begumand Jani Begum were
described as wives and their children as the children of the
respondent in the Trust Deeds executed in 1957 indicated
that "certain material facts relevant for the assessnent
years were not disclosed to the Departnent, that the
statenment given by the Financial Adviser is. untrue and that
thereby incone chargeable to tax has been under ~ assessed"
In his letter the Income Tax O ficer also referred to sec.
268 of Mulla’s Principles of Mohanmedan Law whi ch-enumer ates
the circunstances fromwhich marriage will be presuned in
the absence of direct proof and stated that the respondent
havi ng acknow edged the three ladies as his wives and their
children as his children in the Trust Deeds executed in 1950
and 1957 all the circunstances nmentioned in see. 268 were
present. The letter concluded by saying that it was
established that the ladies and their <children were the
| egal wives and legitimte children of the respondent.

The common counter-affidavit affirmed by the Incone Tax
officer in answer to the wit petitions was on sinilar |ines
to the aforesaid latter. Admittedly Fern H Il and Race View
Trust Deeds executed in 1957 were not produced before the
I ncome Tax officer when he made the original assessments for
the four years in question. in the counter affidavit it —was
alleged that these two Trust Deeds were "nmaterial and
primary facts necessary for conpleting the assessnments of
the petitioner-assessee for the rel evant assessnment years"
and it was submitted that if the said two docunents had been
disclosed at the time of the original assessnents, the
income Tax Oficer "would have certainly arrived. at the
conclusion” that he came to in his letter dated April 15,
1964.

Clause (a) of Sec. 147 of the Incone Tax Act, 1961 under
whi ch the assessnents were sought to be reopened, so far as
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it is relevant for the present purpose, provides that if the
Income Tax O ficer has reason to believe that, by reason of
the omission or failure on the part of an assessee to
disclose fully and truly all material facts necessary for
his; assessment for any year, income chargeable to tax has
escaped assessnment for that year, he may assess or reassess
such incone for the assessnment year concerned. The High
court held. that the reasons assigned for reopening the
assessnents did not fall within the scope of omission or
failure on the part of the assessee to disclose fully and
truly all material facts, that all the material facts were
bef ore t he Depart nent

15-255 Sup. A/ 75

468
when it rmade the assessnments in question and the trusts
created in 1957 did not "throw a different light on the

matters al ready discl osed".
The question is whether the existence of the two trust deeds
executed 'by the respondent in 1957 was a naterial fact
necessary for his assessnent for the relevant assessnent
years. The fact that thethree | adies and their children
have been described in these two docunents as w ves and
children of the respondent would have been material if the
description were anything new that the Incone Tax O ficer
happened to discover for the first time. The three trust
deeds of 1950 al so contained the sane description of these
ladies and their. children and the Incone Tax Oficer
accepted the statenent mmde by respondent’s Fi nanci a
Adviser Shri G B. Taraporewal a seeking to explain why the
| adi es had been described as wives therein. 1t is true that
the trust deeds of 1957 were not produced at the tine of the
original assessnent but we do not see what difference
producti on of these two additional docunents could have made
which contain the sane description of the |adies. Nei t her
t he letter addressed to the respondent’s aut hori sed
representatives, Ms. S. G Dastgir and Company, by the
Income Tax O ficer on April 15, 1964 nor the /counter-
affidavit filed in the H gh Court explains this point. The
documents of 1957 conformto those of 1950 in materia
particulars; the trust deeds of 1957 only repeat what the
deeds of 1950 had disclosed. Non- producti on™ of the
docunents executed in 1957 at the time of the origina
assessments cannot therefore be regarded as non-di scl osure
of any material fact necessary for the assessnment~ of the
respondent for the relevant assessnent years. The~ Hi gh
Court was right in holding that the Incone Tax officer had
no valid reasons to believe that the respondent had omtted
or failed to disclose fully and truly all material facts and
consequently had no jurisdiction to reopen the assessnents
for the four years in question. Having second thoughts on
the same material does not warrant the initiation of a
proceedi ng under sec. 147 of the Income Tax Act, 1961

M. Manchanda, |earned counsel for the appellant, took us
through several sections of Miulla s Principles of Mbhammedan
Law including sec. 268 and submtted that in t he
circunst ances of the case it nust be presuned that the three
| adi es were the legally wedded wi ves of the respondent. The
| aw has not changed since the original assessments were nade
and it was open to the Incone Tax Oficer to make that
presunption at the time. |f he should have but did not do
so then, he cannot avail of sec. 147 to correct that
nm st ake. In any event, we are not called wupon in this
proceeding to record a finding on the question whether in
fact the | adies were respondent’s |egally wedded w ves. We
are concerned only with the question whether the condition
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precedent to the exercise of jurisdiction under sec. 147
exists in this case; we have found that it does not.
M. Manchanda al so contended that the H gh Court exercising
jurisdiction under Art. 226 of the Constitution had no power
to investigate whether on the material before him the
I ncome-Tax O ficer was justified in proceeding under sec.
147 of the Income Tax Act, 1961. He relied, anong others,
on the followi ng decisions in support
469
of hi s contention: S. Narayanappa and ot hers VS.
Conmi ssi oner of |ncone Tax, Bangal ore, (1) Kantamani Venkata
Nar ayana and Sons vs. First Additional Incone Tax Oficer
Raj ahnmundry, (2) Conmi ssioner of Inconme Tax, Gujarat vs. A
Raman & Co. (3) and of course, Calcutta Discount Co. Ltd.
vs. Income tax O ficer, Conpanies District | Calcutta, (4)
W do not think that these decisions help him In this
case, the decision of the High Court is not that the
material before the Income Tax O ficer was insufficient or
that he had failed to draw the correct conclusion from the
materi al ' before himbut that no fresh material had come to
l'i ght justifying reopening of the assessnents. The
authorities to which M. Mnchanda referred point out that
the expression "reason to believe" occurring in sec. 147 of
the I ncone Tax Act, 1961 or the corresponding sec. 34 of the
Act of 1922 does not mean a purely subjective satisfaction
on the part of the Incone Tax O ficer, the reasons for the
belief must have a rational connection or a relevant bearing
to the formation of the belief, andthat the H gh Court
under Art. 226 of the Constitution has power to set aside a
noti ce wunder sec. 147 of the Act of 1961 or sec. 34 of the
Act of 1922 if the condition precedent to the -exercise of
jurisdiction under these sections does not exist.
In the result, these appeals fail and are disnmssed wth
costs. One hearing fee.
An application for intervention in these appeals made by
three persons claimng to be sons of the respondent was not
ultimately pressed; no order is therefore called for on this
application.
Appeal s di sni ssed
(1) 63 1.T.R 219.
(2) 63 1.T.R 638.
(3) 67 1.T.R 11.
(4) 41 1.T7T.R 191.
470




