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This appeal by special |eave is directed against the

O der dated 25.10.1994 of the Maharashtra Administrative
Tri bunal , Nagpur Bench in Transfer Application No. 743 of
1992.

The respondents 1 to 4 herein were appointed as Juni or
Engi neers on work charged establishment on different dates
by concerned Superintending Engi neers of the Crcle. Later
on they were appointed as Junior Engineers-in the regular
establishnent on different dates. There is no dispute that
those respondents had the m ni mum educational qualification
for being appointed as Junior Engineers in the .regular
establishnent. They filed a wit petition in the Bonbay H gh
Court claimng that their duties and responsibilities on the
wor k charged establishment being the 'sane as Junior
Engi neers on regular establishnent, the period of service
rendered by them as Junior Engineers on wrk charged
establ i shnent should be counted for their seniority after
they have been absorbed in the regular establishment. After
their absorption, when the seniority Ilist of Junior
Engi neers was published in respect of Junior Engineers on
regul ar establishment upto 31.3.1980 as well as in respect
of Junior Engineers on regular establishnent for the period
1.4.1980 till 31.3.1982, the nanes of the respondents did
not find place, obviously because of the fact that they have
been absorbed in regular establishnent, after 31.3.1982,
t hey approached the Hi gh Court. Wiile the wit petition was
pendi ng, the Admi ni strative Tribunal Act having been
enforced and State Administrative Tribunal having been
constituted, the petitions stood cransferred to t he
Tribunal. Before the Tribunal the respondents contended that
the CGovernnment having passed Resolution that the Junior
Engi neer having work charged service to his credit, should
be assigned "deemed date" which should be one day prior to
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the date on which his imediate Junior on work charged
establishnent or from open narket was taken or appointed on
regul ar tenporary establishnent in the sane circle, the
services rendered on work charged establishnent is therefore
to be counted for the purpose of seniority on regular
establishnment and the authorities therefore comrmitted error
in not granting themthe said relief. It was al so contended
that the relevant instructions of the Resolutions of the
State CGovernment dated 15.2.1977 and 19.3.1977 whereunder
the services rendered on work charged establishnent though
is counted for the seniority of the enployee at the Crcle
| evel but the same is not counted for the purpose of
seniority of the enployee in the State level and there is no
reasonabl e nexus for nmaking such differentiation and as such
the Resolutions are discrimnatory and should be struck
down.

The stand of the State Governnent before the Tribuna
on the other hand was that the posts of Junior Engineers are
posts in Cass Il cadre and such appointees within a Crcle
constitute the cadre. The appointnent of such Junior
Engineers- within Crcle “is nade by the Superintending
Engi neer both in work charged establishnent as well as in
regul ar establishment. Though the work charged establishnent
is a conpletely different cadre from the regul ar
establ i shnent and /the services rendered in the work charged
establishment could not have been taken into account for
determ nation of seniority in the regular establishment but
to aneliorate the 'hardships caused in such cases the
Governnment had passed the Resolutions in question. But when
the question of pronotion to the post of ~Sub Divisiona
Engi neer arises, the sanme is considered fromthe state wi se
list of Junior Engineers nmintained, as the post " of Sub
Divisional Engineer is a state cadre. ~This being the
position, question of considering  the services rendered in
the work charged establishnent by an enpl oyee before he is
absorbed in the regul ar establishnent for the purpose of his
seniority does not arise and the two Governnent Resol utions
cannot be held to be arbitrary in.any manner. The Tri bunal
however, on consideration of the rival stand of the parties
and having conme to the conclusion that the Resolutions dated
15th of February, 1977 and 19th of ~March, 1977 of the
CGovernment of Maharashtra in the Public Wrks and Housi ng
Departnment are viol ative of Article 16(1) of t he
Constitution, directed that the said Resolutions should al so
apply for drawing the seniority list at the state |evel. The
Tribunal, therefore, called upon the State Government to re-
draw the seniority list of Junior Engineers.

The | earned counsel for the appellant contends that the
work charged establishment being conpletely different from
the regular establishment and enpl oyees working wunder the
wor k charged establishment formng a cadre of thenselves
conpletely different fromthe enployees serving under the
regul ar establishnent, the services rendered by such
enpl oyees under the work charged establishment by no stretch
of imagination could be considered for his seniority in-the
regul ar establishment and in this view of the matter the
i mpugned order of the Tribunal is wholly erroneous. The
| earned counsel further urged that the so called Governnent
Resolution nmerely confers the benefit of counting the
services rendered in a work charged establishnent for the
pur pose of seniority within the Circle but the said
seniority thus determined is not to be reflected in the
seniority drawn up at the State | evel and the inmpugned order
of the Tribunal is vitiated The |[|earned counsel for the
respondents on the other hand contended that even though the
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Juni or Engineers within a Circle constitute a cadre but when
pronmotion to the post of Sub-Divisional Engineer is nmace
fromanongst those Junior Engineers and for that purpose a
State wise seniority list of Junior Engineers is maintained,
it would be wholly unreasonable to maintain the said |list on
the basis of their absorption in the regul ar establishnment
even though by virtue of the Resolution of the Governnent
they have already acquired a deened date of absorption in
the regular establishment by taking into account their
services render ed as wor k char ged est abl i shnent .
Consequently, it was contended that the Tribunal rightly
directed to take the Resolution into account for draw ng up
the seniority list of the Junior Engineers in the State
Gradation List and there is no infirmty with the sane. It
was al so contended that an enployee after having been
absorbed in the cadre of Junior Engineers in regular
establ i shnment cannot have two ~different seniority one for
the purpose of the circle and the other for the purpose of
the State Cadre and such determ nati on woul d be violative of
Article 16 of the Constitution.

At the outset, it nmay be stated that a work charged
establ i shnent nmeans an establishnent of which the expenses,
including the wages  and allowances of the staff, are
chargeable to "works". The pay and all owances of enpl oyees
who are borne on a work charged establishnent are generally
shown as a separate sub-head of the estinated cost of the
work. The work charged establishnent enpl oyees are engaged
on a tenporary basis and their appointnents are made for the
execution of a specified work. Fromthe very nature of their
enpl oyment, their services automatically come to an end on
the conpletion of the works for the sole purpose of which
they are enployed. The character and nature of their tenure
has been fully discussed by this Court in the 'case of
Jaswant Singh and others etc. etc., vs. Union of India and
others, (1979) 4 SCC 440. In the service jurisprudence the
expression 'cadre’ neans the unit of strength of a service
or a part of it as determined by the enployer. And it is too
wel |l settled that services rendered by an enployee in one
cadre cannot be taken into account for determining the
seniority in another cadre unless by any rules of seniority
this privilege is conferred. This being the position,
ordinarily the services rendered by an enployee in a work
charged establishnent is not to be taken into account for
his seniority in the regular establishment particularly when
the tenure in the work charged establishment is of a
precarious nature and it automatically ceases after the
project is over. The normal rule of seniority is the date of
entry into the cadre or the position obtained in_ the
exam nati on when appointnent is nade by and conpetitive

exam nation. Therefore, in the present case ordinarily
seniority would have been determined on the basis of the
date of absorption of the enpl oyee in the 'regular

establishnent, but the State Governnment itself has passed
the Resolution deciding a deened date of absorption of the
enpl oyees who were initially recruited in the charged
establ i shnment and later on absorbed in the regqular
establishment. Therefore, the Government itself having
passed the Resol ution determning the deened date of
absorption the said date has to be taken into account for
reckoning seniority. The Government of Mharashtra in the
Public Wrks and Housi ng Departnent by its Resol utions dated
15th of February, 1977 and 19th of February, 1977 deci ded
that a Junior Engineer having work charged service to his
credit should be assigned a "deemed date" which should be
one day prior to the date on which his imediate junior on
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wor k charged establishment or from open narket was appointed
on regular tenporary establishment in the same Circle. This
deened date obviously is the deenmed date of absorption in
the regul ar establishment and on the basis of that deened
date the seniority of the Junior Engineers in the Crcle is
mai ntained. It is undisputed that the pronption to the post
of Sub-Divisional Engineer, which is Cass Il post and is in
the State Cadre is nade from anongst the Juni or Engi neers.
The questions therefore. arises for consideration is whether
it is open for the enployer to maintain a seniority |list of
Juni or Engineers of different Circles on the basis of their
actual date of absorption in regular establishnment and not
on the basis of their deened date of absorption and consider
pronoti on on that basis? The answer nust be in the negative.
the pronotion to the post of Sub-Divisional Engineer is nmade
according to a set of Rules called the Maharashtra Service
of Engineers, Class | ~and Cass Il Cadre Rules. Under Rule
13(c) of the said Rules, appointnments to the cadre of Sub-
Di visional Engineers is nade by pronotion from anongst
Juni or Engineer graduates from the Subordinate Service of
Engi neers. Under Rule 15, a person to be eligible for
promotion to the post ~of Sub-Divisional Engineer must have
rendered 3 years of ~minipumservice as a Junior Engineer

Under Rule 16(a), the promotion to the post of Sub-
Divisional Engineer is nmade by a selection fromthe State
Wi se seniority |list of Junior Engineers nmmintained by the
Irrigation and Power Depart nment and Bui | di ng and
Conmuni cati ons Department, separately. But ‘the Rules is
totally silent as to howthe State wise seniority list of
Juni or Engineers wll be drawn-up. In other words, it does
not stipulate that the State w se seniority list of Junior
Engi neer will be drawn up on the basis of their respective
dates of absorption/enploynent as ~a Junior Engineer in
regul ar establishment or on the basis of the deened date
which is to be determined in accordance wth the two
Government Resolutions referred to earlier. In the absence
of any specific provision it would be only reasonable to
construe that the State wi se seniority list has to be
prepared on the basis of seniority list already prepared in
the Crcle indicating the respective deened dates of each
such Juni or Engi neer. The counsel for the appellant no doubt
is fully justified in raising the contention that the two
Government Resol utions having been specifically neant for
drawing up of the seniority list in the Crcle, the Tribuna

erred in lawin directing to draw up the seniority lList by
giving the benefits of those Regulations in question. But as
has been stated earlier, in the absence of any provision in
the Recruitnent Rules the seniority list of (the Junior
Engi neers when is prepared under Rule 16(a) for the purpose
of giving promotion to the post of Sub-Divisional Engineer
the sane should be nmade taking into account the deened date
of each of the Junior Engineer in the Crcle and prepare the
State wise seniority list.

In the aforesaid circunstances, we would nodify the
direction given by the Tribunal to the effect that the
appropriate authority shoul d prepare the State W se
seniority list of Junior Engineers under Rule 16(a) of the
Mahar ashtra Service of Engineers, Cass | and Cass Il Cadre
Rules by taking into account the deened date of each such
Junior Engineer in the respective Circles and not by
i gnoring the said deenmed date which is found by applying the
two CGovernment Resolutions referred to earlier. Subject |lo
the aforesaid observation the appeal is disnmissed, but in
the circunstances there will be no order as to costs.
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