http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 13

PETI TI ONER
R M SESHADRI

Vs.

RESPONDENT:
G VASANTHA PAI

DATE OF JUDGVENT:
29/ 11/ 1968

BENCH

HI DAYATULLAH, M (QJ)
BENCH

H DAYATULLAH, M (CJ)
M TTER, G K.

Cl TATI ON
1969 AIR 692 1969 SCR. (2)1019
1969 SCC (1) 27
Cl TATOR | NFO

E 1969 SC1034 (14, 15)
R 1970 SC 61 (5)
R 1974 SC~ 66 (77)
R 1975 SC 290 (47)
RF 1977 SC1724 (55)
R 1979 SC 234 (40)

ACT:

Representation of the People Act, 1951 s. ~123(5)-Enmpl oynent
of cars for conveyance of voters-1f adequately pleaded and
proved.

El ection law Trial Judge calling wtnesses and exanining
docunents suo nmotu-If enpowered to do so.

Code of Civil Procedure O XVl .r. 14-Applicability and scope
of .

HEADNOTE
The appel l ant was el ected to the Madras Legislative Counci
from the Midras District Gaduates Constituency. His

el ecti on was chal | enged by the Respondent, his nearest riva
candidate by an election petition alleging, mainly, that a
l arge nunber of cars had been enployed for the conveyance
of voters to the polling booths in violation of s 123(5) of
the Representation of the People Act, 1951. The High Court
held that the corrupt practice was established and set aside
the appellant’s election. It also declared the respondent
elected in his place. The original order passed by the Hi gh
Court did not :nane the appellant as guilty of ‘corrupt
practice but the Court, by a subsequent order reviewing its
previous order, gave a declaration to that effect.

In the appeal to this Court, it was contended by the
appel lant that the plea in the petition regarding violation
of s. 123(5) was vague and not sufficiently defined so as to
give him notice of the charge he had to neet, and
furthernmore, that the |earned Judge who tried the case
i nproved both the pleading on the subject and the evidence
led by the election petitioner by calling certain wtnesses
and | ooking into docunents which he had no power to do.
It was therefore contended that all the evidence which
the | earned Judge coll ected suo notu should not be | ooked at
and if the case of the petitioner was confined to the bare
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plea raised, the petition would deserve to be dismssed
because it was not clear in the plea and was lacking in
pr oof .

HELD: dism ssing the appeal: On the facts, the High
Court had rightly found that nmany cars were enployed f or
the conveyance of voters in the consti tuency. The
circunstantial chain of evidence was sufficient to show the
connection between the appellant and the use of the cars for
the conveyance of voters. The corrupt practice under s.
123(5) was therefore brought hone. [1031 F;, 1032 A--B]

(i) The plea in the petition in essence was that cars
were used for the purpose of conveying voters contrary to
the prohibition contained in the Election Law. The nanes of
the booths and the divisions in which the booths were
situated together withthe particulars of the cars and the
persons primarily concerned with cars at the polling booths
had been nentioned. The connection of the appellant wth
the use of the cars had been specifically pl eaded.
Sufficient particulars of the allegation had therefore been
given and the rest were matters of evidence which did not
require to be pl eaded.

(ii) The power of a Civil Court to sunmmpn court
witnesses is contained in O XVI r. 14 of the Co& of GCivi
Pr ocedure. The Representation of People Act enjoins that
all the powers under the Code can be exercised and all the

procedure as far as nmay be ,applicable to the tria
1020

of civil suits nmay be fol lowed in ‘the trial of
el ection petitions. The court trying an
el ection petition therefore has the power to sumpbn a Court
witness if it thinks that the ends of justice require or
that the case before it needs that kind of ~evidence. The
policy of election |aw seemto be that for the establishnent
of purity of elections, investigation into to be that for
the nasal factices including corrupt practices at elections
all allegations of mal practices include corrupt practices at
el ections should be thoroughly made. In the present case a
| arge nunber of cars were obviously used presumably for the

purpose of carrying voters to the booths. |In the face of
this volum nous evidence it was opento the judge, i f
evidence was available to establish who had procured  or
hi red j udge, sumon w t nesses who coul d depose to the
sanme. Such a vehicles, to exercised by the |earned judge
[1028 B--F]

(iii) In the present case it was not possible to reach the
concl usi on the voters were brought to the polling
booths in violation of that 23(5), the result de the
el ection had been materially affected. Ini a single
transferable vote, it is very difficult to say how the

voting would have gone, because if all the votes which the
appel l ant had got, had gone to one of the other candidates
who were elimnated at the earlier counts, those candidates
could have won. The declaration of the respondent’s
el ection would be nerely a guess or surmise as to the nature
of the voting which woul d have taken place if the corrupt
practice had not been perpetrated and the H gh Court’s
direction declaring him elected nust therefore be set
aside. [1032 B--D

(iv) The appellant was properly named as qguilty of
corrupt practice although the order was incorporated by the
| earned Judge through a review. It was his duty to have
naned persons who had been guilty of corrupt practice and he
made this wup later. There is no need ’'for any specific
power for review since the power to nane any person guilty
of corrupt Practice is already contained in the Act.
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Whet her it conmes in the original judgnment or by a
suppl enentary or conplenentary order, is not much to the
purpose that order was correctly nade. [1032 E]

JUDGVENT:
ClVIL, APPELLATE JURISDICTION: Civil Appeal No. 1519 of
1968.

Appeal under s. 116A of the Representation of the
People Act, 1951 fromthe judgnent and order dated May 28,
1968 of the Madras High Court in Election Petition 11 of
1967.

R M Seshadri and R Gopal akri shnan, for the appellant.

S. V. Gupte, A C/ Mithanna, S.S. Javali, Anjali K
Verma and O C. Mathur, for respondent No. 1.
G Ramanuj am and A V. Rangam for intervener
The Judgnent of the Court was delivered by

Hi dayatul l'ah. C.J., This appeal is directed against the
judgrment " of the Hi gh Court of Madras, 28th My 1968, by
which the election of the appellant Seshadri has been set

asi de. The election in question was to the Madr as
Legislative Council ~from the WMidras District G aduates
Consti tuency. That” constituency consisted of 19,498 votes

and the total votes polled were 12,153. Since the voting
was by a single transferable vote, three

1029

out of the five candidates were —elimnated at different
counts with the result that their votes were transferred to
the second person naned by the elector on the ballot. At the
final count the appellant Seshadri received 5643 votes and
G Vasantha Pai (his nearest rival)  who is the first
respondent in ’'the appeal received 5388 votes. Seshadri
was, therefore, elected by a najority of 255 votes.

The election petition was filed by G Vasantha Pai to
guestion the election of Seshadri on many grounds. Only one
ground prevailed, nanely, that he had enployed cars which
had been hired or procured for the conveyance of the voters
to t he polling booths which nunbered 73 in this

consti tuency. The ot her charges were nunmerous but they
need not be nentioned here because in our opinion this
charge has been substantiated. It may be nmentioned that

Seshadri filed a petition of recrimnation but it was
di sm ssed because he failed to furnish security required
under the Act. Later he corrected this mnistake but the
petition was not accepted because it was held to be del ayed.

The | earned Judge who' heard the case held that instead
of Seshadri, Vasantha Pai deserved to be declared elected
under the law. 1In this appeal, therefore, Seshadri contends
that the decision in his respect was erroneous and in the
alternative that in any event Vasantha Pal could  not be
declared as the successful candidate. W shall deal wth
these two points separately. It may further be mentioned
that in the original order passed by the | earned Judge he
had not naned Seshadri as guilty of corrupt practice. By a
subsequent order he reviewed his previous order and gave a
declaration. This point also will require to be considered
in this judgnent.

The allegation in the election petition was that a | arge
nunber of nmotor cars were hired or procured from various
sources for the conveyance of the voters to the polling
booths. These were sonetines occupied by persons wearing
badges which bore the nane of Seshadri and sonetinmes were
received at the polling booths by persons who wore the sane
badges. Fromthis, it is inferred that the notor cars were
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used for the conveyance of voters by Seshadri as one of the
contesting candidates. Such conduct, if it is established,
amounts to a corrupt practice under s. 123(5) of the
Repr esent ati on of Peopl e Act. The short guesti on

therefore, on the first point is whether Seshadri was guilty
of this corrupt practice.

The appeal has been fought by Seshadri on the grounds
that the plea which was included on this head in the
el ection petition was vague and not sufficiently definite so
as to give himnotice of the charge he had to nmeet, that a
charge of corrupt practice is of the nature of a crimna
charge and nust therefore be
1022
proved by the election petitioner hinself beyond al
reasonabl e doubt, that there exists some roomfor doubt and
therefore he should have the benefit of it and that the
| earned Judge who tried the case inproved both the pleading
on the subject and the evidence |led by the election
petitioner by calling certain witnesses and |ooking into
docunents. _whi ch -he had procured on his own behal f. It is
t heref ore contended that all the evidence which the |earned
Judge collected suo notu should not be | ocked at and the
case of the petitioner should be confined to the bare plea
which was raised in this case. If this is so, says
Seshadri, the election petition deserves to be disnm ssed
because the case as found was not clear in the plea and was
certainly lacking in the proof as required by |aw.

Since the matter \is one fought primarily with regard to
pl eadings in the case, we shall begin by setting out the
pl eas which have been advanced by the el ection petitioner
The pl ea consists of several parts. The el ection
petitioner states that the Swatantra Party and its agents
conveyed the voters to and from the polling booths in
certain cars hired or procured from Ms Kumar swany
Autonpbiles and T.S. Narayanan, Authorised Tourist Tax
Qperators. The petitioner goes on to say that the detailed
anal ysis of the use of the cars and particulars of the wuser
are given in a schedule attached to his petition. That
schedul e nanes a | arge nunber of cars which were used and at
many pol ling booths in different divisions for the pur pose
of carrying the voters to the polling booths. Sonme of these
cars cane admttedly from the garage of Messrs.
Kumar swany Aut onobil es and sonme others fromthe other notor
garage named by us or were loaned for the day by certain
private owners including conpanies. The essence of this
plea is that cars were procured or hired for the conveyance
of the voters. There is, however, no nention.in the plea as
to who had hired the vehicles or caused themto be procured
and it is this fact which has been made much of by Seshadri
in the appeal before. us. Hi s contention is that ~wthout
the particulars being sufficiently full and precise, it was
not possible for himto controvert the case set up against
him particularly as the case of the election petitioner was
suppl enented by the |earned Judge by calling at a later
stage court w tnesses who deposed to the connection between
the cars and Seshadri. W have, therefore, to determne
first whether the plea which was raised was sufficient for
the purpose of investigation before we go to see whether the
pl ea has received adequate support through evi dence.

Seshadri personally argued his appeal on two separate
occasi ons. On the first occasion he confined hinself
entirely to the pleas he expounded it and urged in support
that the plea in the election petition did not allege
anyt hing nor did the evidence in
1023
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support establish anything further. But before the case
concl uded, Seshadri nmade a request to us that as he had
m sunderstood his own position with regard to the appeal

regard being had to certain observations of the Court, he
had not argued the case fully on the first occasion and he
shoul d be all owed an opportunity to supplenent his argunents
by urging the points de novo. Since Seshadri was conducting
his case in person and appeared to be under sone enotiona
stress, we felt that the ends of justice would be satisfied
if we accorded hima second opportunity and this is how the
case was set down again for hearing. On the second occasion

Seshadr i suppl enented . his argunents with numer ous
citations from the law reports in support of t wo
propositions, nanely, that the particulars should be

conplete before the _evidence could be |ooked into and
secondl y that amendnent of the pleadi ngs through evidence is
not perm ssible.

It ~may be nmentioned here that the evidence in the case
di scl oses  that not one, two or three cars were used but as
nmany as 63 cars were enployed. This evidence has been
wei ghed by the | earned Judge. He has gone critically into
every aspect of it and cone. to the conclusion that nany
cars in fact were used. The |earned counsel for Vasantha
Pai placed in our hands a tabulated statenment of the
evi dence bearing upon the use of the cars and having | ooked
into the judgnent of the | earned Judge as also the evidence
with the aid of the tabulated statement, we  are satisfied
and it is sufficient to say for us that we entirely agree
with the conclusion of the |earned Judge that. nany cars
were, 1in fact, wused for conveyance of voters in this
consti tuency. The al ternative suggestion that on  sone of
the days an election fromthe Teachers’ Constituency was
going on and that since the polling booths were sonetines
| ocated for the two constituenciesin the sane building, it
is possible that the cars were used for that election and
not this, does not merit any consideration. The suggestion
is extrenely vague and the evidence even nore tenuous. It is
sai d that one Varadachari was responsible for the hiring of
the cars and that in our opinion does not stand ‘either
substantiated or any scrutiny. W are therefore satisfied
with the finding of the | earned Judge in the H gh Court that
cars that were enployed for conveyance of voters and that
they were in fact used in this constituency and none ot her
The question then renains as to who was responsible for
this?

Now the plea on this subject, as we have said, is
contained in several parts of the election petition. One
part we have sumrari sed above. The second part| was t hat
the Swatantra Party_was supporting Seshadri and that ' the
workers of the Swatantra Party were working strenously for
his success. Fromthis it has been reasoned in “the High
Court that the Swatantra Party was an agent of Seshadri.
Its actions therefore would be his actions L6Sup. C 1/69--14
1024
if he was a Consenting party. In this connection it is also
stated that Seshadri was being supported by sone persons
connected with him who helped him by procuring these
vehicles for the conveyance of the voters. |In the schedule
which is filed with the plaint a | arge nunber of cars is
mentioned and the schedule shows in one of its colums to

which polling booths were the voters carried. It 1is too
detailed to be reproduced here. Suffice it to say that it
contains names of six divisions and 17 polling booths. It
al so nmentions over two dozen cars which were so used. In

the body of the election petition, the petitioner further
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stated as foll ows:

"Besides Tourist Taxis, the petitioner
understands the Private Commercial Firns and
C nema Producers placed at the disposal of the
first respondent their <cars for conveying
voters. The persons who were conveying the
voters were nenbers of the Swatantra Party,
who were acting as the Agents of the first
respondent under the guidance in particular of
M. H V. Hande. The Agents of the first
respondent wore a distinctive badge with R M
Seshadri printed in bold letters attached to a
bl ue ri bbon and pinned to their shirts. They
were either escorting the voters or receiving
themat the polling stations specified above.
In Booth Nos. 60 to 65, prominent anobng the
persons so escorting was Violin Mahadevan who
had a badge pinned to his shirt and who the
petitioner understands is a nenber of the
Swatantra Party. In Saidapet South, t he
petitioner states, the car MSS 3336 conveying
the voters was in charge of an Advocate's
Clerk by name T.K. Vinayagam of No. 16, Karani

Garden Il Street, Saidapet, Mudras-15. The
sai d/ Vinayagam was wearing.a badge of M.
Seshadrii . At Raja  Annanmal ai puram t he
petitioner learns that a gr een- col our ed

Statiion  Wagon MSP 5398 was in charge of M.
Venkataraman, rmenber of the Swatanthra Party
and residing at 30, |1V Min Road, Raj a
Annanal ai pur am -Madr as- 28.

The petitioner states that in_ al nost every
pol I i ng booth, Tourist Taxis and cars' engaged
by the first respondent were being used by
t he Swat ant hra Party Agents for conveying
voters."

Seshadri contends that in this plea only four nanes
are nmentioned, nanmely, H V. Hande, Violin Mhadevan, T.K
Vi nayagam and Venkatraman. He starts therefore by analysing
whet her the connection between these persons and him had
been successfully established and further whether they were
responsi bl e for
1025
conveying voters to the polling booths in the cars. He
exam nes critically the evidence of these w tnesses before
us and al so the other evidence bearing upon the subject and
contends that the evidence taken as a whole does not
establish their connection with himor with the voters or
with the cars. W shall, therefore, begin by considering
what was sai d about these persons by Seshadri.

In regard to Hande, Seshadri’s contention is--that no
ot her person had spoken about Hande excepting the petitioner
(P.W 33) and he spoke about himonly in one place. He
therefore states that the evidence on this part is
extremely insufficient because it depends upon t he
interested word of the petitioner hinself. He refers us to
his deposition contained in pages 419 to 531 of the Paper
Book, but he draws our attention in particular to certain
passages where only one car was nmentioned by him in
connection wth Hande. That car was MSR  7065. The
evidence of the election petitioner was that as he was
emerging from Doraiswany Road he found that this car was
going past himwth a gentlenman with a blue wupper cloth.
The gentl enan | ooked at himand he found that it was Hande.
According to Seshadri this evidence was not sufficient to
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show that Hande was conveying voters to the polling booth.
On this part of the case Seshadri is right because the
evidence of the conplicity of Hande with the hiring or
procuring of the cars was not established nor his conplicity
with regard to the carriage of voters to the polling booths.
Wth regard to Vinayagam Seshadri’s argunent is that the
fact is deposed to by the election petitioner hinself who
said that he had seen a car with a lady and a gentleman
arriving at the polling booth and that a Ilawer’'s clerk
opened the door and received them This car bore the nunber
MBS 3336. Support for this evidence is sought by the
el ection petitioner through the evidence of Laxshaman Hegde
(P.W 15) who said that he had seen an Anbassador car
carrying two voters just halting at the polling booth. Two
voters whom he knew from before came down fromthe car. A
"short gentleman’ directed themto the polling booth.
Vasant ha Pai then asked the witness if the person was known
to the wtness: As® he did not know the nane of the
gentl eman’ he could not tell himbut Vasantha Pai noted the
nunber of the car. This person who received the voters at
the polling booth was |ater identified by the wtness as
Vi nayakam The way in which he obtained this information has
been given by himin his deposition. He appears to have
obtained it fromthe person concerned. Watever it may be,
there is nothing incrimnating in a worker of the party
receiving a voter at the polling booth. Polling agents
cannot canvass within 100 neters but thereis nothing to
show in the law that they cannot open the door of a car in
which a voter has arrived. The gravamen of the charge, as
Seshadri correctly points out was that Vinaya-

1026

kam was wearing a badge such as we have described and that
of course is a different matter and we are not concerned
with it here. On the whole, therefore, this evidence does

not show that the cars were hired by Seshadri. It only
furnishes some link in the circunstantial chain to which we
shall later refer and that in our ‘opinion is the only use to

whi ch this evidence can be put.

The next person connected with the use of the car is
Venkat r aman. Three persons deposed to his connection. of
these one is the election petitioner hinself; the others are
P.W. 23 and 27. Seshadri argues that —we should not
bel i eve these wi tnesses; one because he is hinself a party
and the other two because they were connected intinmately
with the prospects of Vasantha Pal. K V.- Padmanabha Rao
(P.W 23) is said to be the junior of Vasantha Pal -and was
canvassing for him He was standing near the vehicle wth
a list, presumably of the voters, and at that tinme severa
vehicles arrived there. He stated that he connect ed
Venkat araman w th Seshadri because he was noving about in
the conmpany of one Sivasankaran (Juni or of Seshadri) in
the I'Ind Main Road. He had al so seen himwith Sivasankaran
going with lists in his hand from house to house. Later he
found out fromsome of his friends what was the purpose  of
this visit and was told that they were asking the voters
whet her they needed any conveyance for the next day’'s
polling, as they had command over a |large nunber of
vehi cl es. The latter part of the evidence is hearsay and
Seshadri is perfectly right in claimng that it should
not be accepted. The fact remamins that the witness did see
Venkat araman noving with the clerk of Seshadri and therefore
there is room for thinking that they were connect ed
together. T.L. Ram mohan (P.W 27), it 1is said, was
assisting Vasantha Pai. He wote a letter Ext. P-109 and
his evidence is also described as hearsay. W need not
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therefore go by his evidence to reach the conclusion that
the cars were hired by Seshadri or sone one on his behal f.
W can only wuse this evidence if there were sonme other
evidence to which it can be read as corroborative, because
by itself it does not furnish proof of the hiring of
vehicles by Seshadri. it only shows that the vehicles were
in fact used and that the vehicles were bringing voters to
the polling boot h.

The connection of Violin Mahadevan was deposed to by
four witnesses. V. Mirali (P.W 5) who works in the chanber
of two |lawyers Rao and Reddy admitted that he.was working

for Vasantha Pai. He also said that he saw Violin
Mahadevan weari ng the badge and standing near the pol I i ng
boot h. He stated this to Vasantha Pai and conmunicated to

him his own observation. He admitted that he did not know
Violin Maha-. devan from before but sonebody had told him
about him He could not name the voters who had been
brought. He saw that Violin Mahadevan was wearing the sane
badge whi ch we have

1027
descri bed  and the voters were accosted by persons wearing
the sanme badge and were received at the polling booth. S

Ramarmurthy (P.W 10) saw Venkataraman. He adnmitted t hat
he had not seen anybody brought by Venkataranman and he also
did not know the names of the voters who were brought. But
the evidence of S. Ramanurthy (P.W 10) is sufficient to
show that the voters did in fact come by cars to the polling
boot h. Therefore 'to that extent, his evi dence is
mat eri al in deternmining whether the alleged cor r upt
practice was committed or not: ~A. Sankaran (P.W 20) also
saw Violin Mahadevan  receiving voters at -the polling
boot hs. Seshadri contends that as the plea was linmted to
the nami ng of these four persons, it is clear that the plea
as made was insufficient to bring home the charge which is
now brought to his door, nanmely, that he had hired or
procured these vehicles. As has been said above, the hiring
and procuring of the vehicles is a totally different matter.
These witnesses only speak to what they saw at the polling
booths and their evidence is believable that voters were
brought to the polling booth. The question is by whon?

The case then goes on to another point and  that is:
VWere did the cars come fron? Neither side had examni ned
ei ther Kumarswany or the owner of the other garage or any
other person. The |earned Judge then felt that he should
exam ne sone court wi tnesses and he summoned three, nanely,
Kumar swany (C.W 2), Krishnaswany (C.W 3) and one  Ganesan
(CW 1). He also called for a report fromthe police as
to whomthe cars bel onged and he perused the evi dence of
these three witnesses as al so the report sent by the police
and conme to the conclusion that the hiring or procuring was
by Seshadri hinself. A great deal of argument is “therefore
directed by Seshadri to exclude the evidence of | these
witnesses and the reference to the police to find out to
whom the cars belonged. |In this connection Seshadri cites a
nunber of ruling which he says show quite clearly that a
plea cannot be allowed to be magnified particularly by
evi dence not brought by the parties, but at the instance of
the Court. This requires an exam nation closely.

The first contention of Seshadri is that the Court
trying the election petitionis |imted by the law which is
contained in the Representation of the People Act and the
Rul es nmade thereunder. This law, according to him confers
no power upon the Presiding Judge to enter the arena-to
sunmon W tnesses on his-own behal f. The | earned Judge who
summoned wi t nesses passed a very short order while doing so.
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He did not refer to any |law on the subject but extracted a
passage fromthe trial of Warren Hastings in which it was
stated that a Judge 'is not to be a dunmy but is to take an
active interest in the case. Seshadri contends therefore
that the action of the Judge in sunmoning the court

1028

witnesses was entirely erroneous and that this evidence
shoul d be excl uded.

The Vower of a Civil Court to summon court w tnesses is
contained in O XVl r. 14 of the Code of Civil Procedure
Now the Representation of People Act enjoins that all t he
powers under the Code can be exercised and all the procedure
as far as may be applicable to the trial of civil suits may
be followed in the trial of election petitions. It would
appear therefore that-in the absence of any prohibition
contained in the law, the Court has the power to sumpn a
court witness if it thinks that-the ends of justice require

or that the case before it needs that kind of evidence. It
nmust be ‘renmenbered that an election petition is not an
action ~at ~law or a suit in equity. It is a specia
pr oceedi ng. The law even requires that an el ection

petitioner should not be allowed to withdraw an election
petition which he has once made and that the election
petition may be continued by another person, so long as
another person is/available. The policy of election |aw
seens to be that for the establishnent. of purity of
el ecti ons, i nvestigation into al | al-l egati ons of
real practices including corrupt practices at elections
should be thoroughly made. Here was a case where a |arge
nunber of cars were used presumably for the purpose of
carrying voters to the booths. The question is: in the face
of this volum nous evidence was it not open to the judge if
evidence was available to establish who had procured or
hired vehicles, to sunmon w tnesses who coul d depose to the
same ? I n our opinion, such a power was properly exercised
by the | earned judge. Although we would say that the tria

should be at arns length and the Court should not really
enter into the dispute as a third party, but it is 'not ' to be
understood that the Court never has the power to summon a

witness or to call for a document which would throw Iight
upon the matter, particularly of corrupt practice which is
all eged and is being sought to be proved. —If the Court ~was
satisfied that a corrupt practice had in fact been
perpetrated, nmay be by one side or the other, it -was

absol utely necessary to find out who was the author of  that
corrupt practice. Section 98 of the Act itself allows the
Court to name a person who is guilty of corrupt practice
after giving himnotice and this would be nore so in the
case of a candi date whose nane. appears to be connected with
the corrupt practice, the proof whereof is not before the

Court but can be so brought. 1In such a ease we think that
the court would be acting within its jurisdiction in @ using
O XVI r. 14 to sumopn wi tnesses who can throw [|ight  upon
the matter.

Havi ng disposed of this prelimnarg objection, we -are
now in a position to consider the evidence which was
brought; but before doing so, we nust showits relevance to
the pleas which had been raised in the case, because rmuch
di scussi on was nade

1029
of the law of pleadings in the case. W have pointed out
above that the plea in essence was that cars were used for
the purpose of conveying voters contrary to the prohibition
contained in the Election Law. The nanes of the booths and
the divisions in which the booths were situated together
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with the particulars of the cars and the persons prinmarily
concerned with cars at the polling booths have been
ment i oned. It is true that the drivers of the cars or the
voters themsel ves have not been exam ned. But it has been
sufficiently pleaded and proved that the cars were in fact
used. The connection of Seshadri with the use of the cars
has been specifically pleaded. 1In our opinion, the rest
were matters of evidence which did not require to be pl eaded
and that plea could always be supported by evidence to show
the source fromwhere the cars were obtained, who hired or
procured them and who used them for the conveyance of
voters. This is exactly what has happened in this case.
The | earned Judge after reaching the conclusion that a
| arge nunber of cars were used for conveying voters to the
polling booths,. felt inpelled further to consider who was
responsible for hiring them The nanes of the two garages
were al ready given-and there was the allegation that certain
conpanies and cinema producers were al so hel ping Seshadri by
the loan of cars. Since the nanme of Kumarswany’s garage was
nentioned, it was but natural for the Judge to have summoned
the proprietor of the garage. The proprietor of the garage
cane and gave the story about the use of the cars by sone
ot her candidate but not Seshadri. |I|ie however brought on
record documents to showthat the cars were hired on paynent
from his garage by one Krishnaswany. The next step was
therefore to summon Krishnaswany and he was therefore
summoned and questioned. Krishnaswany admitted that he had
hired these cars and paid bills amunting to a few thousand

rupees.

It is obvious that these cars were not enployed for any
ot her purpose that day except for election work. It is
ridiculous to inmagine that they were ordered for a picnic or
for a nmarriage which did not take place. Therefore the
i nference was that Krishnaswanmy had hired these cars to
convey voters to the polling booths. The question therefore
boils down to this, for whom was Krishnaswany working?

Here we have the evidence of vari ous types agai nst
Kri shnaswany. Kumar swany and Kri shnaswanv have been
anply proved in the ease to be connected with Seshadri.
Kumar swanv was shown Ex. c-2A. lie stated that it was an
order formfilled bV R Krishnaswany. He also admitted
t hat he had received paynents and that the trip
sheets of the cars were nmintained for that dat e. Those
trip sheets are CG7 to C36. Nowwith regard to these trip
sheets, it may be stated that in sone of ~them there was

mention that the cars were used for election work, but
subsequently it was
1030
found that soneone had rubbed out that entry. W are not
here to find out who was guilty of attenmpting to create
evidence by rubbing this out. The fact renmmins that sone
of the trip sheets still read clearly that the cars had
been used for election work. Ex. C6 was the bill which was
issued for these cars, and it was issued to Krishnaswany.
Therefore the cars were engaged at |least from Kunarswany
gar age for conveying voters and they were hired by
Kri shnaswany and he paid for them

Now Krishnaswany is connected intimately with Seshadri.
He was enpl oyed by two conpanies in which Seshadri was a
Director. A party was arranged in honour of Seshadri to
celebrate his victory. The arrangenent for this was nmade by
Kri shnaswany al though the expenses for the party were paid
by Seshadri by cheque. Seshadri contends that his entire
account s were. exami ned but it was not proved from those
accounts that he had paid any noney towards the hire of the
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cars. It is not possible for anyone to say how Seshadri, if
he was willing to pay for the cars, would have procured the
noney. It woul d have been the worst thing for himto have
paid the amount by cheque so that it could enter into the
accounts. Obviously such payments would be nade in a way
that they could not be traced back to the person actually
payi ng the ampbunt. The connection, however, of Krishnaswany
with the hiring of the cars and with the cel ebration of the
victory of Seshadri furnishes a very inportant link in the
chain of reasoning.

It is quite clear to us that the Swatantra Party was in
favour of Seshadri. Seshadri relies upon finding which has
been given by the Court in which it is stated that the Judge
found that the first respondent, the Swatantra party and
the persons nentioned therein acted as agents of the first
respondent and committed corrupt practices under s. 123(5)
with which we are now dealing.. The argunent was that this

finding. is somewhat obscure because it shows that the
first 'respondent was the agent of the first respondent
hinself. "It seens to us that the | earned Judge in recording
this finding gave it unthinkingly taking the words from the
plea in the petition. 1t isquite clear that the |earned
Judge reaches the conclusion that the Swatantra party was
working actively in support of Seshadri. It is of course

not proved, that he was the adopted candi date of the party
nor is it proved that he had appoi nted any particul ar person
as his agent, but it is quite clear that the Swatantra party
was actively supporting him Thus there is the presence of
the workers of the Swatantra party |ike Hande, Vinavakam
Vi ol i n Mahadevan and Venkatraman on the scene at the polling
boot hs. It may al so be nentioned that in oneof the trip
sheets, one Kal yanasundaram had signed-in token of the cars
havi ng been used. Thi s Kal yanasundaram was the polling agent
of Seshadri. The circunstantia
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evidence is now conplete. There is the hiring of the -cars
fromthe Kunaraswany Garage by Kri'shnaswany, the paynent of
noney by Krishnaswanmy to the gar age, Kri shnaswany’ s
attachment to Seshadri because of his past connection and
the further proof that he arranged the party on his behalf
after his victory and the trip sheet was signed by

Kal yanasundaram the polling agent of Seshadri. The anpunt
paid was so large that only a candidate would incur that
expense, and no supporter. |If there was any doubt as to who
hired or procured these cars, it is resolved by the

concatenation of circunstances which clearly denonstrate
that it could have been only Seshadri and no one el se who

had hi red t hese vehi cl es. We can i nfer this
circunstantially even though direct evidence be not
avai | abl e. In addition, there is the patent fact that
Seshadri did not hinself go into the witness box and ' clear
t hese facts st andi ng out agai nst him although
opportunity’ was of fered. It is true that Seshadr i

conpl ai ned before us that the plea was vague, that it had
been nagnified by the evidence brought in this manner and
the Court allowed the election petitioner to take advantage
of the evidence so brought, but we have already held that
the evidence was legitinmately brought and that it could be
led in the case. As to the plea, we have already shown that
it was sufficiently cogent to establish the connection
bet ween Seshadri and the hiring and procuring of the cars.
The missing |inks were supplied by that evidence by show ng
the connection of the only person who had hired the cars and
pai d several thousand rupees for their hire. If that person
is intimtely connected with Seshadri, the conclusion is
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i nescapable that it was Seshadri for whose benefit the cars
were hired or procured.

In our opinion, the circunstantial chain of evidence is
sufficient to show the connection between himand the use of
the cars for the conveyance of voters.

As to the rulings which were cited before wus, it is
sufficient to say that each case is decided on its own
facts, and circunstances. It is true that better particulars
can only be given by the party, but that is only where
better particulars are required. It was not necessary for
Vasanta Pai to have pleaded his evidence in this behalf. He
made a very full plea by giving the nunmbers of the cars, by
nam ng the polling booths at which voters were brought and
by stating quite-categorically that it was Seshadri who had
procured these cars for-the conveyance of voters. Rest was
matter of evidence and the facts had to be established by
evi dence. It may be that ~w thout the evi dence of
Kurmar aswany and~ Kri shnaswany the case m ght have taken a
different / turn but we have already pointed out that the
| earned 'Judge very correctly brought these two persons
intimately connected with the carsinto the Case before
him and to give their version. Their version is partly
1032
true and partly fal se and the fal se evidence was to exclude
Seshadri from the charge. In our opinion, this also
denonstrates the connection between these persons and
Seshadri  whi ch had been established in other ways through
their own nouths. ‘W accordingly hold that this corrupt
practice was brought hone.

It remains to consider the argument ~of M. Qupt e
whet her Vasanta Pai could be decl ared el ect ed. This will
depend on our reaching the conclusion that but for the fact
that voters were brought through this corrupt practice to
the polling booths, the result of theelection had been
materially affected. In a 'single transferable vote, it is
very difficult to say howthe voting would have gone,
because if all the votes which Seshadri had got, had gone to
one of the other candidate who got elimnated at the earlier
counts, those candi dates woul d have won. W cannot order a
recount because those voters were not free from conplicity.
It would be speculating to decide how many of the voters
were brought to the polling booths in the cars. We think
that we are not in a position to declare Vasanta Pai as
el ected, because that would be merely a guess or surm se  as
to the nature of the voting which would have taken place if
this corrupt practice had not been perpetrated.

In the result therefore, we set aside the direction that
Vasanta Pai is elected to the constituency. There will
inevitably have to be a fresh election in this constituency.

In so far as Seshadri is concerned, we think that he was
properly named as guilty of corrupt practice although that
order was incorporated by the |earned Judge through a
review It was his duty to have named persons who had  been
guilty of corrupt practice and he made this up later. There
is no need for any specific power for review since the power
to nanme any person guilty of corrupt practice is al r eady
contained in the Act. Wether it comes in the origina

judgrment or by a supplementary or conplenentary order, is
not much to the purpose; that order was correctly made.

In the result, the appeal fails and it will be dism ssed
with costs.
R K P.S. Appeal dism ssed.

STATE OF Bl HAR
Decenber 2, 1968
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