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O ficial Liquidator and Anr.

DATE OF JUDGVENT: 14/03/2005

BENCH
N. Santosh Hegde, B.P. Singh & S.B. Sinha

JUDGVENT:
JUDGMENT

S.B. SINHA, J:

Doubting the correctness of the statement of |aw contained in
par agraph 76 of the judgment of this Court in Allahabad Bank vs. Canara
Bank and Anot her [(2000) 4 SCC 406], a Division Bench of this Court has
directed that the matter be placed before a Bench of three Judges.

BACKGROUND FACT :

By a schenme of amal.gamati on approved by the Hi.gh Court of Calcutta

on or about 317.1984, the assets-and properties of Tobacco Division of
Duncan Agro Industries Limted were transferred to its subsidiary New
Tobacco Limted (’'the Conpany’, for short). The conpany had been

obt ai ning and enjoying diverse credit facilities fromthe Appell ant-Bank
upon hypot hecation of all goods, raw materials, stocks of tobacco including
novabl e properties situated at Biccavoluin the State of Andhra Pradesh.

The Appel |l ant herein on or about 15.9.1987 filed a suit in the Calcutta

Hi gh Court for recovery of Rs.2,69,54,228.15 along'with interest at the rate
of 18.5% p.a. against the conpany. In the sanme year, an application for

wi ndi ng up of the said conpany was filed before the Conpany Judge of the
Calcutta H gh Court, which was marked as CP No. 621 of 1987. The

Appellant in the said suit filed an interlocutory application; whereupon the
Joi nt Receivers were appointed for naking inventory of hypothecated goods
lying in the factories of the conpany at Agarpara in the State of West

Bengal and Biccavolu. Upon such inventory having been nade, the stock of
tobacco lying in the godown at Guntur and Biccavol u were ordered by a

| earned Single Judge of the High Court to be sold by auction and the Joint
Receivers were directed to keep separate accounts of the sale proceeds of 'the
goods in the two godowns. The said sale was |later on confirnmed and the

sal e proceeds of Rs.135 | acks was directed to be deposited in a fixed deposit
with the Appellant. The conpany was directed to be wound up by the

| ear ned Conpany Judge by an order dated 25.11.1991 and an Oficia

Li qui dator was directed to take possession of the assets of the conpany.

The said order dated 25.11.1991 was, however, stayed in view of a scheme

for revival of the conpany which was approved; whereupon-a conmittee of
nmanagenent was appoi nted by the Calcutta Hi gh Court which was directed

to reopen and run the factories of the conpany both at Agarpara and

Bi ccavol u. The said schenme of nanagenent, however, ultimately having

failed, the assets and properties of the company were directed to be sold by
an order dated 23.9.1993 as an on-goi ng concern. By reason of an order

dated 12.10. 1993, the Conpany Judge directed the Appellant to pay a sum

of Rs.38 lakhs to the Oficial Liquidator on an ad hoc basis for the purpose
of disbursing salaries to the officers, staff and workers of the conpany

bef ore the ensuing Puja vacation
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An appeal preferred thereagai nst by the Appellant was dism ssed by a

Di vi sion Bench of the High Court by an order dated 23.11.1993 directing
the Joint Receivers to draw the said sumof Rs.38 |akhs fromthe fixed
deposit made with the Appellant and pay the sane to the Joint Specia
Oficers in terns of the order of the | earned Single Judge.

Two Special Leave Petitions were filed by the Appellant before this

Court which were marked as S.L.P. (Civil) No.20833 of 1993 and 20834 of

1993 agai nst the said orders of disbursal whereupon by an order dated
14.1.1994, an interimorder of stay was passed. In the year 1995, an
application was filed by the workers before the High Court for a declaration
that they are entitled to a sumof Rs.19,57,77,408/- towards their past dues.
The said application is still pending decision before the Conpany Judge.

The assets and properties of the conpany were directed to be auctioned by

the Joint Special Oficers in June 1995 and by an order dated 29.6.1995, the
sal e thereof in favour of Ms R D Industries Limted for Rs.23 crores was
confirmed., It is stated that, in the neantime, an agreenent was entered into
by and between the Appell ant herein and the said Duncan Agro | ndustries
Limted to underwite the dues of the conmpany on the condition that the
amount woul d be repaid to theextent it was able to recover its dues fromthe
conpany. Allegedly, the said agreenent has been perforned by Duncan

only partially.

This Court by an order dated 9.1.1998, requested the Hi gh Court to
di spose of the pendi ng appeal and directed that the interimstay granted on
14.1.1994 would continue for a period of seven nonths; whereupon by
reason of a judgment and order dated 19.3.2002, the appeal preferred by the
Appel | ant herein was dism ssed by the Division Bench, stating

"Having regard to the above facts, circunstances,
materials on record and the | egal aspects as di scussed
above we find no infirmty in the inpugned order passed
by the | earned Conpany Judge.  There is no nmerit in the
appeal. The appeal is accordingly dism ssed. The order
under appeal is affirned subject to the follow ng
directions. W direct the Joint Receivers to draw the sum
of Rs.38 lakhs fromthe fixed deposit nade with the
appel | ant Andhra Bank and pay the anpbunt to the Joint
Special Oficers in terns of the order dated 12th Cctober,
1993 passed by the | earned Single Judge for

di sbursenent of salary to the officers, staff and workers
of New Tobacco Co. Ltd. The Joint Receivers are

directed to encash the fixed deposit receipts only after
their maturity, if the same have not already matured and
will continue to hold the bal ance anount with interest in
further short termdeposit account until further orders'to
be obtai ned fromany appropriate forum The Joint

Special Oficers are directed to di sburse the noney
within one nonth fromthe date of receipt of the noney
fromthe Joint Receivers in terns of the direction
contained in the order dated 12th October, 1993. No
order as to costs."

In the meantine, the suit filed by the Appellant was transferred to
Debts Recovery Tribunal on 25.7.2000.

SUBM SSI ONS

M. L. Nageshwar Rao, the |earned Senior Counsel appearing on
behal f of the Appellant, assailing the judgnment and order passed by the
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Di vi sion Bench of the Hi gh Court, would contend : (1) that the assets of the
conpany having been sold as a going concern and the purchaser havi ng been
permtted to enter into a settlenment as regard past sal aries of the worknen,
the H gh Court could not have passed the inpugned order as the workmen

coul d approach only if such amount was not sufficient to pay the entire dues
of the worknen; (2) the inpugned order which was ad hoc in nature could

not have been passed by the High Court particularly in view of the fact that
the Appellant was outside the purview of the winding up proceeding as it
filed the suit upon obtaining | eave of the | earned Conpany Judge in terns of
Section 446 of the Conpanies, 1956; and (3) the workers’ dues coul d not be
held to have any precedence over all secured and unsecured creditors as has
been held by this Court in Allahabad Bank (supra) and reliance thereupon by
the H gh Court is unsustainable.

Drawi ng our attention to a judgnent of this Court Allahabad Bank

(supra), the | earned counsel would contend that although in earlier

par agraphs therein-this Court has correctly interpreted the provisions of
Sections 529 and 529- A of the Conpanies Act, the observations nmade in

par agr aph 76, being contrary thereto in relation to the secured creditors
st andi ng 'out'si de the wi ndi ng up proceedi ng, was not correct.

The | earned counsel woul d contend that the | earned Single Judge of
the H gh Court while passing the order dated 12.10.1993 did not apply his
mnd to the question as regard its jurisdiction in passing an ad hoc order
The Division Bench of the High Court also, M. Rao woul d submt,
commtted a manifest error in passing the inpugned judgnent relying on or
on the basis of the said observations nade by this Court in Allahabad Bank
(supra).

Drawi ng our attention to the auditor’s report, M. Rao would submt
that it woul d appear therefromthat a sumof 6.8 crores has al ready been paid
to the worknen in terns of the settlenent arrived at by and between the
purchaser and the workmen, and, thus, the H gh Court rnust be held to have
conmitted a manifest error in passing the inpugned order. As regard the
purported agreenent entered into by and between the Appellant and the
af orenmenti oned Duncan Agro Industries Limted, M. Rao drew our
attention to the foll owing statements nade in the Rejoinder Affidavit

"Wth reference to paragraphs 6, 7, 7(a) and 7(b)
of the affidavit, it is stated that the same are not germane
to the issues in the SLP. It is stated that pursuant to-the
sai d agreenent dt. 11th Decenber 1996 between Ms
Duncan Agro Industries Limted and the petitioner bank
the latter received Rs.135 | akhs on 30th Decenber 1996.

The bal ance amount of Rs. 135 | akhs, Ms DAIL have
deposited Rs.45 lakhs in a 'No Lien’ deposit account in
their own nane with the petitioner bank. Shares worth

Rs. 90 | akhs in the year 1996 are al so |lying deposited with
the bank in terms of the said agreement. The value of the
said shares is drastically reduced today. The claimof the
bank has thus not been settled or even fully secured.
After applying interest @18.5%p.a. as clainmed in the
plaint in the bank’s suit now pendi ng before DRT at

Cal cutta on the principal claimanount of

Rs. 2,69, 54,228/ - and after adjusting Rs.135 | akhs in the
year 1996, there is no due and owi ng by the said

conpany in liquidation a sumof Rs.35,50,80,103.15 as

on 30th June, 2002. 1In any event clause (5) of the said
agreenment states as follows :

"That if the Hon' ble Calcutta H gh Court
all ows the Bank to receive fromthe Joint




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 12

Recei vers the whol e of Rs.135.00 lacs with or

wi thout the interest accrued thereon lying with
Joi nt Receivers being the sale proceeds of

hypot hecat ed goods agai nst the dues of NIC to the
Bank, the Bank is entitled to appropriate the said
amount towards the bal ance of the suit amount of
Rs. 135 |l acs and interest accrued thereon. In the
above event the entire amount of npbney being in
the fixed deposit together with interest thereon
referred to in paragraph 3 herein above, will be
returned to the conpany within thirty days from
the date of the order.™

The petitioner bank is therefore obliged to conduct

its suit and enforce its claimin respect of Rs.135 |akhs,
bei ng sal e proceeds of tobacco |ying with Joint Specia
Oficers in the matter. It is denied that the claimof the
petitioner bank against the conpany in |iquidation has

been settled.”

M. Di pankar P. Gupta, |earned Senior Counsel appearing on behalf

of the Respondents, on the other hand, would subnmit that the H gh Court has
extensive jurisdiction to decide any question arising between the parties or
any cl ai m made under the Conpanies Act in ternms of Section 446 thereof,

the i npugned order ‘'was within the jurisdiction of the Hi gh Court.

M. Gupta would draw our attention to the fact that the |earned Single

Judge passed the order as far back as 1993, when the judgnent of this Court
in All ahabad Bank (supra) was not pronounced and even the Debts Recovery

Tri bunal was not constituted (it was constituted in the State of Wst Benga
on 27.4.1994), and subnmit that the inpugned judgnment should be upheld

wi thout reference to the provisions of the Recovery of Debts Due to Banks
and Financial Institutions Act, 1993 ('the RDB Act’, for short) or the
decision of this Court in Al lahabad Bank (supra). It was urged that keeping
in viewthe fact that the Bank clainmed its security only in relation to 135
| akhs whereas the claimof the workmen was nore than 19 crores, and

having regard to the provisions contained in Section 529 of the Conpanies
Act, the inmpugned order does not cause any prejudice to the Appellant. In
any event, having regard to the purport and object of Section 529 and 529-A
of the Act, this Court should not interfere with the inpugned judgnent.
Reliance, in this connection, has been placed on Jay Laxm Salt Wrks (P)
Limted vs. State of Gujarat [(1994) 4 SCC 1].

Drawi ng our attention to the foll owing statenents made i n paragraph
6 of the Affidavit filed before this Court, the l'earned counsel woul d contend
that the Appellant should not be permitted to take a different stand in its
Rej oi nder:

"l also respectfully submt that Ms Duncan
I ndustries Ltd., formerly known as Duncan Agro
I ndustries Ltd., from which the New Tobacco Conpany
was transferred and anal gamated in 1984, the said
Duncan Industries Ltd. has also paid the Bank's suit
amount of Rs.270 lacs to the Bank with a clause that in
the event of adjustnent of sale proceeds of Rs.135 lacs is
passed which is to be adjusted by the Hon’ ble Court, the
same anount to be refunded to the Duncan Industries
Ltd..."

PO NTS FOR DETERM NATI ON
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In view of the rival subnissions made at the Bar, the questions which
arise for our consideration are : (i) whether the statenent of |aw contained in
paragraph 76 of the judgnment of this Court in Allahabad Bank (supra) does
not lay down a good law, (ii) whether the inmpugned judgnent could have
been passed by way of an ad hoc measure in view of the fact that the
conpany was sold as a going concern and the workers’ dues were to be
paid fromthe sale proceeds of the assets of the conpany; and (iii) whether
any paynent could be nmade to the parties to the wi nding up proceedi ngs
only upon considering the claims of all the creditors and in ternms of the
certificate issued by the Debts Recovery Tribunal under the the RDB Act.

ALLAHABAD BANK :

The Al | ahabad Bank was an unsecured creditor; it had obtained a
si mpl e nmoney decree fromthe Debts Recovery Tribunal (DRT) against the
debt or Conpany Ms M'S. Shoes (East) Co. Limted, whereas the
Respondent therein, Canara Bank, was a secured creditor, but its claimwas
pendi ng before the DRT at Delhi. A sale proceeding was taken by the
Al | ahabad Bank before the Recovery Oficers under the RDB Act. The
| ear ned Conpany Judge in exercise of his power under Sections 442 and 537
of the Conpani-es Act stayed the proceedings. A question arose as to
whet her the Appellant Allahabad Bank was obliged to seek | eave of the
Conpany Court under the Compani es Act and the Conmpany Court coul d
stay the said proceedings under Sections 442 and 537 of the Conpanies
Act. for the ultinmate purpose of deciding the priorities, in the event of a
wi ndi ng up order or other order appointing a provisional |iquidator being
passed under Section 446(1) of the Compani es Act. The All ahabad Bank
contended that the Tribunal under the RDB Act was competent to deal with
the question of appropriation of sale proceeds in respect of sales of the
conpany properties held at theinstance of the Appellant and the Appell ant
alone was entitled to all the sums so realized. ~This Court franed the
foll owi ng issues :

"(1) Whether in respect of proceedi ngs under the

RDB Act at the stage of adjudication for the noney due
to the banks or financial institutions and at the stage of
execution for recovery of monies under the RDB Act, the
Tri bunal and the Recovery O ficers are conferred
exclusive jurisdiction in their respective spheres ?

(2) Whether for initiation of various proceedi ngs

by the banks and financial institutions under the RDB
Act, |l eave of the Conpany Court is necessary under
Section 537 before a wi nding-up order is passed agai nst
the conpany or before provisional |iquidator is appointed
under Section 446(1) and whether the Conpany Court

can pass orders of stay of proceedi ngs before the
Tribunal, in exercise of powers under Section 442 ?

(3) Whether after a winding-up order is passed

under Section 446(1) of the Conpanies Act or a
provisional liquidator is appointed, whether the Conpany
Court can stay proceedi ngs under the RDB Act, transfer
themto itself and al so deci de questions of liability,
execution and priority under Section 446(2) and (3) read
with Sections 529, 529-A and 530 etc. of the Conpanies
Act or whether these questions are all within the
exclusive jurisdiction of the Tribunal ?

(4) Wiether in case it is decided that the

distribution of nmonies is to be done only by the Tribunal
the provisions of Section 73 CPC and sub-sections (1)
and (2) of Section 529, Section 530 of the Comnpanies
Court also apply - apart from Section 529-A - to the
proceedi ngs before the Tribunal under the RDB Act ?

(5) Wether in view of provisions in Sections

19(2) and 19(19) as introduced by Ordinance 1 of 2000,
the Tribunal can permit the appellant Bank al one to
appropriate the entire sale proceeds realised by the
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appel | ant except to the limted extent restricted by
Section 529-A Can the secured creditors |ike Canara
Bank cl ai munder Section 19(19) any part of the
realisations nade by the Recovery Oficer and is there
any difference between cases where the secured creditor
opts to stand outside the wi nding up and where he goes
bef ore the Conpany Court ?

(6) What is the relief to be granted on the facts of
the case since the Recovery O ficer has now sold sone
properties of the Conpany and the nonies are |ying
partly in the Tribunal or partly in this Court ?

As regard the first issue, it was held

“I'n our opinion, the jurisdiction of the Tribunal in
regard to adjudication is exclusive. The RDB Act
requires the Tribunal alone to decide applications for
recovery of debts due to banks or financial institutions.
Once the Tribunal passes an order that the debt is due,
the Tribunal has to issue a certificate under Section
19(22) [formerly under Section 19(7)] to the Recovery
Oficer for recovery of the debt specified in the
certificate. The question arises as to the neaning of the
word "recovery" in Section 17 of the Act. It appears to us
that basically the /Tribunal is to adjudicate the liability of
the defendant and then it has to issue a certificate under
Section 19(22). Under Section 18, the jurisdiction of any
ot her court or authority which would otherw se have had
jurisdiction but for the provisions of the Act, is ousted
and the power to adjudicate uponthe liability is
exclusively vested in the Tribunal. (This exclusion does
not however apply to the jurisdiction of the Suprene
Court or of a High Court exercising power under Articles
226 or 227 of the Constitution.). ~This is the effect of
Sections 17 and 18 of the Act.”

This Court while considering the position of secured creditors
standi ng outside the wi nding up proceedings, nhoticed the provisions of
Section 529-A and 529 of the Conpani es Act, hol ding

"But the point here is that the occasion for such a
claimby a secured creditor (here Canara Bank) against
real i sations by other creditors (like Al ahabad Bank)
under Section 529-A read with proviso (c) to Section
529(1) can arise before the Tribunal only if Canara Bank
has stood outside wi nding-up and realised anmounts and if

it shows that out of the anbunts privately realised by it,
sonme portion has been rateably taken away by the

i qui dator under clauses (a) and (b) of the proviso-to
Section 529(1). It is only then that it can claimthat it is to
be rei mbursed at the sane level as a secured creditor with
priority over the realisations of other creditors lying in
the Tribunal. None of these conditions is satisfied by
Canara Bank. Thus, Canara Bank does not belong to the

cl ass of secured creditors covered by Section 529-

A(1) (b). _
Therefore, the result is that Canara Bank cannot
rely on the words in Section 19(19) viz., "to be

di stributed anong its secured creditors"” for clainmng any
amount lying in the Tribunal towards its security nor can
it claimpriority as agai nst Allahabad Bank

I f none of the conditions required for applying

Section 19(19) and Section 529-A is, therefore, satisfied,
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then the claimof Canara Bank before the Tribunal can
only be on the basis of principles underlying Section 73
CPC. There being no decree in its favour from any court
or fromany Tribunal, and the other conditions of Section
73 not having been satisfied, no dividend can be clai med
out of nonies realised at the instance of Allahabad Bank
even if All ahabad Bank is an unsecured creditor."

As regard Point No.6, however, this Court at paragraph 76 of the
j udgrment hel d
"The next question is whether the ampunts realised
under the RDB Act at the instance of the appellant can be
straight away released in its favour. Now, even if Section
19(19) read with Section 529-A of the Conpanies Act
does not hel p the respondent Canara Bank, the said

provi sions can still have an inmpact on the appellant
Al | ahabad Bank which has no doubt a decree inits
favour passed by the Tribunal. I1ts dues are unsecured.

The "worknen’'s dues" have priority over all other
creditors, secured and unsecured because of Section 529-
A(l)(a). There is no naterial before us to hold that the
wor kmen’ s dues of the defendant Conpany have all been
paid. In view of the general principles llaid down in
National Textile Workers’ Union v. P. R Ranakrishnan
((1983) 1 SCC 228 : 1983 SCC (L&S) 72 : 1983 SCC

(Tax)] 2 : AIR 1983 SC 75) there is an obligation resting
on this Court to see that no secured or unsecured
creditors including banks or financial institutions, are
pai d before the worknmen's dues are paid. W are,
therefore, unable to release any anpbunts in favour of the
appel | ant Bank strai ght away."

The observations were presunably made having regard to the fact

situation obtaining therein as the Allahabad Bank was an unsecured creditor

and the Canara Bank al though a secured creditor would not come within the
purvi ew of Section 529 and 529- A of the Conpanies Act. The decision in

Al | ahabad Bank (supra) could, thus, be explained but we think it necessary

to clarify the legal position having regard to the fact that 'the matter has been
referred to this Bench and particularly when reliance thereupon has been

pl aced by the H gh Court as a proposition of law as regard interpretation of
Section 529 and 529- A of the Conpani es Act.

Bef ore adverting to the question, we may notice the rel evant
provi si ons of Sections 529A and 529 of the Conpani es Act, which read as
under :

"529-A. Overriding preferential paynents. - (1)

Not wi t hst andi ng anyt hi ng contained in any ot her
provision of this Act or any other law for the tinme being
in force, in the winding up of a conpany -

(a) workmen’s dues; and

(b) debts due to secured creditors to the extent

such debts rank under clause (c) of the proviso to sub-
section (1) of Section 529 pari passu with such dues
shall be paid in priority to all other debts.

(2) The debts payabl e under clause (a) and cl ause

(b) of sub-section (1) shall be paid in full, unless the
assets are insufficient to meet them in which case they
shal | abate in equal proportions.

529. Application of insolvency rules in winding

up of insolvent conpanies. - (1) In the winding up of an
i nsol vent conpany, the same rules shall prevail and be
observed with regard to -

(a) debts provable;
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(b) the valuation of annuities and future and
contingent liabilities; and
(c) the respective rights of secured and unsecured
creditors; as are in force for the tinme being under the | aw
of insolvency with respect to the estates of persons
adj udged i nsol vent
Provided that the security of every secured creditor
shal | be deenmed to be subject to a pari passu charge in
favour of the workmen to the extent of the workmen’'s
portion therein, and, where a secured creditor, instead of
relinquishing his security and proving his debt, opts to
realise his security, -
(a) the liquidator shall be entitled to represent the
wor kmen and enforce such charge
(b) any anopunt realised by the |iquidator by way
of enforcenment of such charge shall be applied rateably
for the discharge of workmen' s dues; and
(c) so nmuch of the debt due to such secured
creditor as could not be realised by himby virtue of the
f oregoi ng provisions of this proviso or the amount of the
wor kmen’ s-portion in his security, whichever is |ess, shal
rank pari passu with the workmen's dues for the purposes
of Section 529-A
(2) Al persons who in any such case woul d be
entitled to prove for and receive dividends out of the
assets of the conmpany, may come in under the wi nding
up, and nake such cl ai ns agai nst the conpany as they
respectively are entitled to make by virtue of this
section :
* * *

(3) For the purposes of this Section, Section 529A
and Section 530, -

(a) * * *
(b) * * *
(c) "worknen's portion’, in relation to the security

of any secured creditor of a conpany, neans the anount

whi ch bears to the value of the security the sane
proportion as the amount of the worknen’s dues bears to
the aggregate of -

(i) the ampbunt of workmen’s dues; and

(ii) the ampunts of the debts due to the secured
creditors.

Illustration. - The value of the security of a secured
creditor of a conpany is Rs. 1,00,000. The total anmount

of the worknen’s dues is Rs. 1,00,000. The ampunt of the
debts due fromthe company to its secured creditors is Rs.
3,00, 000. The aggregate of the anmount of workmens

dues and of the anmounts of debts due to secured creditors
is Rs. 4,00,000. The workmen’s portion of the security/is,
therefore, one-fourth of the value of the security, that is
Rs. 25,000."

In terns of the aforenentioned provisions, the secured creditors have
two options (i) they nay desire to go before the Conpany Judge; or (ii) they
may stand outside the wi nding up proceedings. The secured creditors of the
second cat egory, however, would come within the purview of Section 529-
A(1)(b) read with proviso (c) appended to Section 529(1). The 'worknen’s
portion’ as contained in proviso (c) of sub-section (3) of Section 529 in
relation to the security of any secured creditor neans the anmount which
bears to the value of the security in the sane proportion as the amount of the
wor kmen’ s dues bears to the aggregate of (a) worknmen’s due, and (b) the
amount of the debts due to all the creditors. The subnission of M. Cupta is
that in a situation of this nature, what was necessary to be considered by the
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| earned Single Judge was to find out the anount in relation whereto the
appel l ant was raising its claimas a secured creditor, nanely, 135 | akhs vis-
‘-vis the aggregate of the amount of the workmen's dues of 19 crores and

the claimof any other secured creditor was not required to be taken into
consi deration. W cannot accept the said contention. The illustration
appended to clause (c) of sub-section (3) of Section 529 is a clear pointer to
the effect that the anpbunt of debts due to the secured creditors should be
taken into consideration for the purpose of ascertaining the worknen's

portion of security.

The | anguage of Section 529-A is also clear and unequivocal, in terns
wher eof the workmen’s due or the debts due to the secured creditors to the
extent such debts rank under clause (c) of the proviso to sub-section (1) of
Section 529 pari passu with such dues shall have priority over all other
debts. Once the workmen’ s portion is worked out in terns of proviso (c) of
sub-section (1) of “Section 529, indisputably the claimof the worknmen as
al so the secured creditors will have to be paid in terms of Section 529-A
This Court in-Allahabad Bank (supra) held

"Learned Attorney General on the other hand

submitted that the first part of clause (c), of the proviso to
Section 529(1) is to be read along with the words "or the
amount of the workmen’s portion in his security,

whi chever is less", In‘other words, the priority of the
secured creditor is only to the extent that any part of the
said security is lost in favour of the workmen consequent
to demands nade by the |iquidator under clauses (a), (b)
or the said proviso to Section 529(1). No such’ situation
has arisen so far. It is contended that where a secured
creditor keeps hinself outside as stated in the proviso to
Section 529(1) and seeks to recover his dues outside the
Conpany Court, if he | oses part of his security towards
wor kmen’ s dues, he gets reinbursed to that extent as a
secured creditor, with an overriding priority under
Section 529-A(1)(b). He gets priority over all other
creditors before the Tribunal, to be conpensated for this
| oss out of the nonies that may have been realised at the
i nstance of other creditors before the Tribunal. 1t is

poi nted out that Canara Bank has neither realised any
amount outside wi nding-up nor has it lost any part of its
security towards workmen's dues. In our view, this
contention of the | earned Attorney General is well

founded and is entitled to be accepted.

In our opinion, the words "so much of the debt due

to such secured creditor as could not be realised by him
by virtue of the foregoing provisions of this proviso"

obvi ously nmean the ampbunt taken away fromthe private
realisation of the secured creditor by the |iquidator by
way of enforcing the charge for worknmen's dues under
clause (c) of the proviso to section 529(1) "rateably"
agai nst each secured creditor. To that extent, the secured
creditor - who has stood outside the w nding-up and who
has | ost a part, of the nmonies otherw se covered by,
security - can cone before the Tribunal. to reinburse

hi msel f fromout of other nonies available in the
Tribunal, claimng priority over all creditors, by virtue of
Section 529-A(1)(b)."

This Court enphasi zed t hat whatever secured creditor |oses towards
the worknen’s portion out of the security, he can claimthe sanme anount
with priority over such unsecured creditors out of realization nmade by ot her
creditors whose nmoneys are lying in the Tribunal
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Wi | e deternmining the Point No.6, however, a stray observation was
nmade to the effect that the "worknen’s dues" have priority over all other
creditors, secured and unsecured because of Section 529-A(1)(a). Such a
question did not arise in the case as the Al ahabad Bank was indi sputably an
unsecured creditor.

Such an observation was, thus, neither required to be nade keeping in
view the fact situation obtaining therein nor does it find support fromthe
cl ear and unanbi guous | anguage contained in Section 529-A(1)(a). W
have, therefore, no hesitation in holding that finding of this Court in
Al | ahabad Bank (supra) to the aforementi oned extent does not |ay down the
correct |aw.

The court al so wongly placed reliance on National Textile Wrkers’
Uni on and Gthers vs. P. R Ramakri shnan and Others [(1983) 1 SCC 228].
The question which arose therein was only as regard the right of the workers
be heard i'n the winding up proceeding. The said decision was, therefore, not
appl i cable.

DETERM NATI ON :

By reason of the order dated 12.10.1993, the | earned Single Judge
whil e issuing various directions, directed

"Andhra Bank is directed to pay a sumof Rs.38
lacs to the official liquidator for the purpose of disbursing
forthwith the salary to the officers, staff and workers of
New t obacco Co. Ltd., both at Cal cutta and Durgapur
before the ensuing Puja. The Oficial Liquidator wl]l
di shurse such salary to the officers, staff and workers of
New Tobacco Co. Ltd., as aforesaid, before the ensuing
Puj a. "

No reason has been assigned in support of the 'said direction. The
contentions of the parties had not been noticed. Wat inpelled the | earned
Judge in issuing the said directions is not discernible. The jurisdictiona
guestion had al so not been addressed.

Whet her the worknen could be directed to be paidon an ad hoc basis
having regard to their claimof past dues vis-*-vis the claimof the
Appel | ants had not been deliberated upon. Wen a matter is not pending

before the Tribunal under the RDB Act, in terms of Section 19(19) thereof,
the secured creditors would not get priority per.se as it is qualified by the
words "in accordance with the provisions of Section 529-A". The cl ai ns of

the secured creditors are, thus, required to be considered giving priority over
unsecured creditors but their claimwuld be pari passu with the workmen.

Section 446 of the Conpanies Act indisputably confers a w de power
upon t he Conpany Judge, but such a power can be exercised only upon
consi deration of the respective contentions of the parties raised in a suit or a
proceedi ng or any clai mmde by or agai nst the conpany. A question of
determining the priorities would also fall for consideration if the parties
claimng the sane are before the court. Section 446 of the Conpani es Act
i pso facto confers no power upon the court to pass interlocutory orders. The
guestion as to whether the courts have i nherent power to pass such orders,
in our opinion, does not arise for consideration in this proceeding.
Assumi ng such a power exists, it was inperative that the same shoul d have
been exerci sed on consideration of the factors laid down by this Court in
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Morgan Stanl ey Miutual Fund etc. vs. Kartick Das etc. [(1994) 4 SCC 225].
An unreasoned order does not subserve the doctrine of fair play [See Ms.
Mangal ore Ganesh Beedi Wrks Vs. The Comm ssioner of |ncome Tax,

Mysore and Anr. JT 2005 (2) SC 442 ].

In UCO Bank vs. O ficial Liquidator, H gh Court, Bonbay and

Anot her [(1994) 5 SCC 1], whereupon M. Gupta placed strong reliance,

this Court although noticed the legislative intent in enacting Sections 529
and 529-A did not lay down the |law that the claimof the workers ranked
higher in priority than the secured creditors. It nmerely states that for

achi eving the purpose for which the said anmendnent was nmade, it is

necessary that the anended provisions nust apply to all available securities
which formpart of the assets of the conpany in liquidation on the date of the
amendnent .

Subm ssion of M. Gupta, that the inpugned order having been

passed by the learned Single Judge in the year 1993, the considerations

whi ch prevailed at that tine only shoul d be considered, cannot be accepted

as it is tritethat even the appellate court while passing its order may take
i nto consideration, the subsequent events.

In Rajesh D. Darbar and Qthers Vs. Narasingrao Krishnaji Kulkarni &
Os. [(2003) 7 SCC 219], this Court noticed:

"4. The inpact of subsequent happeni ngs may now be

spelt out. First, its bearing onthe right of action, second,
on the nature of the relief and third, on its inportance to
create or destroy substantive rights. Were the nature of
the relief, as originally sought, has becone obsol ete or
unservi ceable or a new formof relief-wll be nore

ef fi caci ous on account of devel opnents subsequent to the
suit or even during the appellate stage, it is but fair that
the relief is moulded, varied or reshaped in the |ight of
updated facts. Patterson v. State of Al abama [1934] 294

U S. 600, illustrates this position. It is inportant that the
party claimng the relief or change of relief nust have the
same right fromwhich either the first or the nodified
remedy may flow. Subsequent events in the course of the
case cannot be constitutive of substantive rights
enforceable in that very litigation except in a narrow
category (later spelt out) but may influence the equitable
jurisdiction to nould reliefs. Conversely, where rights
have already vested in a party, they cannot be nullified or
negat ed by subsequent events save where there.is a

change in the law and it is nade applicable at any stage.
Lachnmeshwar Prasad Shukul v. Keshwar Lal Choudhuri

AIR 1941 FC 5 falls in this category. Courts of justice

may, when the conpelling equities of a case oblige them
shape reliefs - cannot deny rights - to nake themjustly

rel evant in the updated circunstances. Were the relief is
di scretionary, Courts may exercise this jurisdiction to
avoid injustice. Likew se, where the right to the renedy
depends, under the statute itself, on the presence or
absence of certain basic facts at the time the relief is to be
ultimately granted, the Court, even in appeal, can take
note of such supervening facts wi th fundanental inpact.

This Court’s judgnent in Pasupul eti Venkateswarlu v.

Mot or & General Traders AIR 1975 SC 1409 read in its
statutory setting, falls in this category. Were a cause of
action is deficient but |ater events have made up the
deficiency, the Court may, in order to avoid multiplicity

of litigation, permt amendnent and continue the
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proceedi ng, provided no prejudice is caused to the other
side. Al these are done only in exceptional situations and
just cannot be done if the statute, on which the |ega
proceeding is based, inhibits, by its schene or otherw se,
such change in cause of action or relief. The primary
concern of the court is to inplenment the justice of the

| egislation. Rights vested by virtue of a statute cannot be
di vested by this equitable doctrine - See V.P.R V.
Chockal i ngam Chetty v. Seethai Ache AIR 1927 PC

252."

[ See al so Board of Control for Cricket, India and Anr. Vs. Netaji Cricket
Club and O's. [JT 2005 (1) SC 235].

Correctness of an equitable order |ike the inpugned one may be
j udged upon takinginto consideration the subsequent events. Subsequent
events as pointed out by M. Rao, furthernore, are not disputed

The | earned Conpany Judge in-its order dated 8.5.2002 has noticed
that a substantive anmount has been paid to the workers towards their past
dues. Paynents have al so been nmade not only to the statutory authorities but
also to the secured creditors and the Special Oficers. The workmen since
the sale of the assets of the conpany as a working concern, have received
substantial amounts towards their past dues and are being paid their current
dues. A situation of starvation of the workmen does no |onger prevail. The
order passed by the learned Single Judge cannot noreover be sustained on
amongst ot hers, the ground of not assigning any reason in support thereof.
The Division Bench of the H gh Court also relied on the observation nmade in
paragraph 76 of this Court’s judgnent in Allahabad Bank.(supra) It did not
advert independently to any other contention of the parties.

The contention of M. Gupta that Debts Recovery Tribunal having
been established in the West Bengal on 27.4.1994, the dispute has to be
resol ved without reference to the RDB Act, al so cannot be accepted.

The rights and obligations of the parties would only be crystallized
after the lis is adjudicated upon

The question of issuance of any certificate in terns of Section 19 of
the RDB Act would arise only upon the conclusion of the proceeding before
it.

In view of our findings aforenentioned, it may not be necessary for us
to consider the question as to whether the claimof the conpany having been
underwritten by the Duncan Agro Industries Limted in favour of the Bank
it has suffered any prejudice or not.

For the reasons aforenentioned, the inpugned judgnent cannot be
sust ai ned, which is set aside accordingly. The appeal is allowed., However,
in the facts and circunstances of the case, there shall be no order as to costs.




