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ClVIL APPEAL NO 5660 OF 2007
[Arising out of S'L.P. (Civil) No. 16639 of 2006)

BHAN, J.
1. Leave granted
2. Thi s appeal is directed against the final judgnment and

order dated 3.8.2005 passed by the H gh Court of Utarancha
at Nainital in Wit Petition No. 603 (MS) of 2002. By the
i mpugned order, the Hi gh Court upheld the findings recorded
by the Labour Court to the effect that the punishnent of
renoval inmposed upon the respondent was excessive in
conparison to the charges |evelled against him The High
Court while nmaintaining the findings recorded by the Labour
Court that the punishnment of renpbval was excessive in
conparison to the charges |evelled against the worknan,
reduced the back wages to 50%

3. Respondent - wor kman was appointed as a Conductor in the
U P. State Road Transport Corporation (the appellant here|n)
on 26.9.1991. Respondent was conducting the bus on Kal si
Chhani route, which was checked and, on inspection it was
found that out of 45 passengers, 28 passengers fromKalsi to
Chhani were without ticket. The Inspecting Team found that
the Conductor had al ready recovered fare from 8 such

wi thout- ticket passengers. That he had issued 6 tickets
which were not in seriatimand their original copies were

not completely filled. That entry of these tickets was not

made in the Wy Bill. The inspecting team nade an
endorsenent to this effect on the Way Bill and got the
signatures of respondent as a proof thereof. On the report

of the inspecting team charge-sheet was issued to the
respondent and he was pl aced under suspension. Later on,
respondent was reinstated in service subject to the final
result of the disciplinary proceedings initiated against
hi m

4. The Enquiry O ficer, after holding the enquiry,
submitted his report wherein it was held that the charges
were partially proved agai nst the respondent. The enquiry
report was consi dered by the Punishing Authority, which

di sagreed with certain conclusions arrived at by the Enquiry
Oficer. After recording detail ed reasons for disagreenent
with the conclusions arrived at by the Enquiry O ficer, the
Puni shing Authority issued a show cause notice to the
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respondent enclosing therewith a copy of the enquiry report.
It was provided in the said notice that the worknan can

i nspect the record or obtain the copy thereof, if he so
desires. Respondent filed its reply to the said show cause
noti ce. Considering the entire material on record
including the reply to the show cause notice submtted by
the respondent, Punishing Authority passed the detailed
order, renoving the respondent from service. Balance salary
for the period of suspension was also forfeited.

5. Respondent raised an industrial dispute. The State
CGovernment referred the follow ng dispute to the Labour
Court, Dehradun for adjudication:-
"Whet her the termination of the services of
the applicant/workman Shri Vinod Kumar S/o
Shri Ravi Ram Si ngh, Conductor by the
enpl oyers from 31.07.1999 is unjustified
and/or jillegal? If so, to which
benefit/conpensation the applicant/worknman is
entitled ‘and to what extent?”

6. Both the parties filed witten statenent, rejoinders
and docurents before the Labour Court.

7. Respondent 'di d ' not press the legality and fairness of
the enquiry proceedi ngs and confined his case only to the
concl usi ons reached by the Enquiry O ficer as well as the
guant um of puni shnent.

8. Labour Court, without appreciating the fact that in the
absence of challenge to the legality or fairness of the

inquiry report the Court should be reluctant to either
interfere with the finding recorded by the Punishing

Authority or the quantum held that the charge of

m sappropriati on has not been proved agai nst the respondent

and, thus, punishnent of renoval fromservice is harsh. It
substituted the punishnent of renoval by stoppage of one

i ncrenent without any cumul ative effect and directed

rei nstatenment of respondent with full back-wages.” The said

award was publi shed. The appel | ant chal | enged t he said
award by filing Wit Petition No. 603 (MS) of 2002 before
the High Court of Utaranchal at Nainital. The Hi gh

Court, without appreciating the fact that once it was held
that respondent was carryi ng passengers w thout ticket and
had al so recovered fare from 8 passengers which was a
serious msconduct, upheld the order passed by the Labour
Court. It agreed with the findings recorded by the Labour
Court that punishnent inflicted upon the respondent was
excessi ve and disproportionate to the charges

| evel | ed/ proved, but reduced the back-wages to 50%  The
award of the Labour Court was nodified to that extent.

9. Counsel for the parties have been heard.

10. As stated in the precedi ng paragraphs, the respondent
had confined his case only to the concl usions reached by the
Enquiry O ficer as well as the quantum of puni shnent.
Therefore, since the respondent had not chall enged the
correctness, legality or validity of the enquiry conducted,
it was not open to the Labour Court to go into the findings
recorded by the Enquiry Oficer regarding the m sconduct
conmitted by the respondent. This Court in a nunber of
judgrments has held that the punishnent of renoval/disni ssa
is the appropriate punishment for an enployee found guilty
of m sappropriation of funds; and the Courts shoul d be
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reluctant to reduce the puni shment on m spl aced synpathy for
a workman. That, there is nothing wong in the enpl oyer

| osing confidence or faith in such an enpl oyee and awar di ng
puni shment of dismissal. That, in such cases, there is no
pl ace for generosity or msplaced synpathy on the part of
the judicial forums and interfering with the quantum of

puni shnment. W thout burdening the judgnent with all the
judgrments of this Court on this point, we may only refer to
a recent judgnment in Divisional Controller, NEKRT.C Vs.
H. Anmaresh, 2006 (6) SCC 187, wherein this Court, after
taking into account the earlier decisions, held in para 18
as under: -

“In the instant case, the ms-
appropriation of the funds by the
del i nquent enpl oyee was only Rs. 360. 95.
This Court has considered the puni shrment
that nmay be awarded to the delinquent
enpl oyees 'who m s-appropriated the funds of
the Corporation and the factors to he
consi dered. Thi's Court in a catena of
judgrments held that the 1oss of confidence
is the primary factor and not the amount of
noney m s-appropriated and that the
synpat hy or generosity cannot be a factor
which is inpermssible in law. Wen an
enpl oyee is found guilty of pilferage or of
nm s-appropriating the Corporation’ s funds,
there is nothing wong in the Corporation
| osi ng confidence or faith in such an
enpl oyee and awar di ng puni shnent of
di smissal. In such cases, there is no place
for generosity or msplaced synpathy on the
part of the judicial forums and interfering
therefore with the quantum of puni shrment.
The judgrment in Karnataka State Road
Transport Corporation v. B.S. Hul llikatti
(2001) 2 SCC 574 was also relied on in this
j udgrment anong ot hers. Exani nation of the
passengers of the vehicle fromwhomthe
said sum was coll ected was al so not
essential. In our view, possession of the
sai d excess sum of nobney on the part of the
respondent, a fact proved, is itself a ms-
conduct and hence the Labour Court and the
| ear ned Judges of the High Court
m sdirected thenselves in insisting on the
evi dence of the passengers which is wholly
not essential. This apart, the respondent
did not have any explanation for having
carried the said excess anount. This
oni ssion was sufficient to hold himguilty.
This act was so grossly negligent that the
respondent was not fit to be retained as a
conduct or because such action or inaction
of his was bound to result in financia
loss to the appellant irrespective of the
gquantum "

[Underlining is ours]

11. Respectful |y agreeing and foll owi ng the aforesaid
decision of this Court, we accept this appeal and set aside
the judgnent of the High Court as well as the order passed
by the Labour Court. Consequently, the order passed by the
Puni shing Authority dism ssing/renoving the respondent from
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service i s restored.

No costs.




