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ACT:

French Establishments-Agreenent to inport  goods-De facto
transfer of administration to |India-Confiscation of | goods
i nported--Validity--" Things done or onitted to be done",
meani ng of -French Establishments’ ~ (Application of Laws)
Order, 1954, cl. (6)-Sea Custons Act, 1878 (8 of 1878), s.
167(8).

HEADNOTE:

I n pursuance of an agreenent dated October 21, 954, entered
into between the Governnent of India and the Governnent — of
France whereby there was a de facto transfer of the
adnmi ni stration of Pondicherry and other French Settlenments
to the Government of India as and from Novenber 1, 1954, a
notification dated October 30, 1954, was issued by the
Government of India called the French Establ i shnent s’
(Application of Laws) Order, 1954, by virtue of /which
certain enactrments specified in colum (3) of the ' Schedul e
whi ch included the Sea Custons Act,
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1878, the Inmports & Exports Trade (Control) Act, 1947, —and
the Forei gn Exchange Regul ation Act, 1947, were extended to
Pondi cherry. Paragraph 6 of the Order provided: "Unless
ot herwi se specifically provided in the Schedule, all laws in
force in French Establishments imediately before the
commencement of the Order, which correspond to enactments
specified in the Schedul e, shall cease to have effect, save
as respect things done or omtted to be done before such
comencemnent

Shortly prior to the transfer of the administration of
Pondicherry to India, the petitioners had entered into
certain agreenments wth foreign suppliers for the inport
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into Pondicherry of diverse goods. Pondicherry was, prior
to the transfer to India, a free port without any
restrictions on inports, except on a few itens, and the
importers could acquire foreign exchange either at the
official rate in respect of sone transactions or at the open
market in respect of others. The petitioners had with the
consent of the French authorities obtained through the banks
foreign exchange from the open narket to finance their
imports and had, with the foreign exchange so acquired,
opened irrevocable letters of credit in favour of their
foreign suppliers on account of the price of the goods to be
suppl i ed. On or about Novenber 1, 1954, the goods covered
by the aforesaid inports were in different stages of
shi pnent and arrived at the port of Pondicherry in January
and February 1955. The Collector of Custons treated the
imports of the goods as unauthorised and confiscated the
same and gave the petitioners an option to pay in lieu of
confiscation a penalty, on the ground that the petitioners
had not ‘'obtained a licence for bringing the goods into
Pondi cherry and that s. 167(8) of the Sea Custons Act, 1878,
was contravened. The petitioners clainmed, inter alia, that
the transactions entered into by them with the foreign
dealers were " things done ™ within the neaning of para. 6
of the French Establishnments’ (Application of Laws) Order,
1954, and that therefore the inmports by the petitioners were
within the saving clause of that paragraph.

Hel d, (Per Sinha, C. J., Imam and Subba Rao, JJ. Sarkar and
Shah, JJ. di ssenting): (1) t hat on its pr oper
interpretation, the expression " things done in para. 6 of
the French Establishments’ (Application of Laws) Order,
1954, was conprehensive enough to take in not ~only things
done but also the effects or the | egal consequences " flow ng
therefrom;

The Queen v. Justices of the Wst Riding of Yoykshire,
(1876) 1 Q B.D. 220 and Heston and Isleworth Urban District
Council v. Gyout, [1897] 2 Ch. 306, relied on

(2) that the bringing of the goods into India and the rele-
vant contracts entered into by the petitioners ‘with the
foreign dealers forned parts of a same transaction, and

therefore, the: inports were the effect or the |ega
consequence of the, " things done ", i.e., the contracts
entered into by, the petitioner

307

State of Travancore-Cochin v. The Bormbay Co. Ltd., [1952]
S.CR 1112 and State of Travancore-Cochin V.  Shannugha
Vil as Cashew Nut Factoyy, [1954] S.C.R 53, relied on.

(3) that para. 6 of the order saved the transactions
entered into by the petitioners and that, therefore, the
Col I ector of Custons had no right to confiscate their = goods
on the ground that they were inported without a |icence.

Per Sarkar, J.-(1) The nere naking of the contracts and the
opening of the letters of credit without the bringing of the
goods into Pondicherry would not anpbunt to an " inport
and, therefore, the inmports by the petitioners would not  be
within the saving clause in para. 6 as things done before
the comencenent of the Application of Laws Order. (2) 1In
t he absence of the necessary words to extend the application
of French laws to the effect of things done or rights
acquired fromthe doing of them the saving clause in para.
6 could not protect the inports made by the petitioners from
the operation of the Indian laws applied to the French
Est abl i shnment s.

Per Shah, J.-(1) Steps prelimnary to inmport, even if they
are closely integrated therewith, are not included in the
concept of inport, in dealing with the provisions of the Sea
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Custons Act and the Inports and Exports Trade (Control) Act.
(2) By the use of the expression things done or omtted to
be done before such conmencenent incl. 6 of the French
Establi shments’ (Application of Laws) Order, 1954, French
law applies to acts and onissions before Novenber 1, 1954,
and not to | egal consequences of those acts and om ssions
ensuing after that date, and hence inport of goods across
the custons frontier in the Pondicherry Port after Novenber
1, 1954, without a licence in that behalf is contrary to the
provi sions of the Sea Custonms Act and the Inport and Exports
Trade (Control) Act.

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Petitions Nos. 123 to 125 of 1957 and
118 of 1959.

Petitions under Article 32 of the Constitution of India for
enf orcenent of Fundanental Rights.

N. C. . Chatterjee and S. C. Mazundar, for the petitioners
(I'n Petns.. Nos. 123 to 125 of 1957).

A V. Vi swanatha Sastri, R Ganapathy Ilyer and G
Copal akri shnan, for the petitioners (In Petn. No. 118 of
1959).

H J. Umigar, B. R L. lyengar and T. M Sen, for the
Respondents (In all the petitions).

Harnam Singh and Sadhu Singh, for Intervener No. 1 (B. S.
and Co.)
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D. B. Prem and Sadhu Singh, for Intervener No. 2 (French
I ndia Inmporting Corporation).

1960. August 23. The Judgnent of B.-P. Sinha, C J.;, |nmam
and Subba Rao, JJ., was delivered by Subba Rao, J. | Sarkar
J. and Shah, J., delivered separate Judgnents.

SUBBA RAO J.-These four petitions are filed under Art. 32 of
the Constitution for quashing the orders of the Assistant
Controller of Inports and Exports. the Collector of Custons
and Central Excise, Pondicherry, the Board of Revenue, and
the Governnment of India, and for an_ appropriate direction
requiring the respondents to refund the anount realised from
the petitioners.

Messrs. Universal Inports Agency and the proprietor of the
agency are the petitioners in the first three petitions -and
Messrs. Victory Traders are the petitioners in the |ast
one. The Chief Controller of Inports and Exports,
Pondi cherry, the Collector of Custons and Central Excise,
Pondi cherry, the Central Board of Revenue and the Governnent
of India are the respondents in all the petitions.

Messrs. French India Inporting Corporation and Messrs, B.
S. & Co. intervened in the Wit Petitions.
Pondi cherry was a French Possession in India. On Cct ober

21, 1954, the CGovernnent of India and the Government of
France entered into an agreenment (hereinafter called the
| ndo- French Agreenent), whereunder there was a defacto
transfer of the adm nistration of the French Settlenments to
the Governnent of India (hereinafter called the nerger) as
and from Novenber 1, 1954. The de jure transfer was
post poned.

Messrs. Universal Inports Agency are a proprietary concern
regi stered with the Services Des Contribution, Pondicherry,
having its principal place of business at Pondicherry. Sr
Mohanlal B. Gandhi is the proprietor of the said Agency.
They are established inporters and general nerchants dealing
in ball bearings, mll stores, porcelain ware, gl ass




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 4 of 23
mar bl es, beltings and various other goods. They comenced
their business at Pondicherry on or about April 14, 1954,
under
309

patente " No. 70 of 1954 issued by the Controller of the
Contri butions Department of the French Governnent at
Pondi cherry. In the mddle of August 1954, they placed 8
indents with Mssrs. Shinmada Trading Co., Ltd., Osaka,
Japan, for inporting porcelain wares, glass narbles and
beltings and the total value thereof ambunted to Rs. 57,418-
12-0. About the end of August 1954, they opened three
irrevocable Letters of Credit with Messrs. Banque De LU
Indo-Chine in favour of the said suppliers. The bankers
obtai ned authorization fromthe Bureau Des Affaires Econo-
m que, Pondicherry, for-the requisite foreign exchange from
the open market and sold the same to the petitioners for the
amount involved in the Letters of Credit. The petitioners
made full payment for the said foreign exchange and the said
Bank kept the said foreign exchange and credit irrevocably
avai |l able with their Overseas Agent at Japan for the benefit
of the suppliers against full set of shipping docunents.
Al  the said Letters of Credit were valid for three nonths
and under the agreenment the suppliers were to ship the goods
within the said time. On or about Novenmber 1, 1954, the
said goods were in different stages of shipment ; in sone
cases they were in the course of shipnment, and in others
awaiting shipment. in a matter of a few days and indeed a
large part of the goods had al ready been placed on board "
S. S Shillong " and " S. S. Canbodge " and the bal ance of
the goods were in the course of being loaded in. " S. S
Sunda ". In January and February, 1955 and thereafter the
goods arrived at the Port of Pondicherry. The Collector of
Custonms confiscated all the goods on'the ground that they
were inported without a licence and gave an option 'to the
petitioners to pay in lieu of confiscation fine amunting to
Rs. 30,390/-. The petitioners took up the matter with the
Government of India without any success and finally they
paid the said penalty under protest and cl eared the goods.
On  or about Septenber 1954 the petitioners placed severa

indents with their overseas suppliers, Messrs. Shi mada
Trading Co., Limted, GOCsaka, Japan, and others and the total
C. |I. F. value thereof anounted
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to Rs. 40,470-14-0. They arranged for the full paynment  of
eight cheques to the said suppliers of the value of the
goods through the Banque De L' | ndo- Chine. Thei r ~ bankers
duly obtained authorization fromthe Bureau Des Affairs
Econom que, Pondicherry, for the requisite foreign exchange
and sold the sane to the petitioners for the anobunt invol ved
in the cheques, and the said foreign exchange was kept
available to the suppliers. On or about Novenber <1, @ 1954,
the goods ordered were in different stages of shipment and
in some cases the goods were in the course of shipment and
in others awaiting shipment in a matter of a few days. In
January and February, 1955, the goods arrived at the port of
Pondi cherry. The Col |l ector of Custons treated the inports
of the goods as unauthorized and confiscated the sane and
gave the petitioners an option to pay in lieu of
confiscation a penalty amunting to Rs. 20,700/- The
petitioners carried the matter to the Governnent wi thout any
success. Utinmately the petitioners paid the penalty under
protest and cl eared the goods.

The petitioners again in the nmiddle of August 1954 placed
several indents with their overseas suppliers for inmporting
hair belting, torches, belt fasteners, electric |I|ighting
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torch bul bs and prinus stoves, and the total C. |. F. value
was Rs. 52,572-12-0. They opened irrevocable Letters of
Credit and issued cheques against full advance remttance in
favour of their suppliers through the said Banque De L’
| ndo- Chi ne. Thei r bankers arranged through the Bureau Des
Affairs Econom que, Pondicherry, for the requisite foreign
exchange from the open market and sold the sane to the
petitioners for the amount involved in the said Letters of
Credit and cheques. The petitioners nade full paynment for
the said foreign exchange and the said bank kept the said
foreign exchange and the Letters of Credit irrevocably
available with their overseas agents for the benefit of the
suppliers against full set of shipping docunents and the
cheques issued by the bank on overseas banks were sent to

the suppliers as full" advance remttance against t he
contracts. In January and February, 1955, the goods arrived
at the
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port of Pondicherry. The Collector of Custons confiscated
the goods and gave the petitioners an option to pay in lieu

of confiscation fine anpbunting to Rs. 24, 210. Though the
petitioners took up the matter with the Governnent of India,
not hi ng cane out of it. They paid the penalty under protest
and cl eared the goods.

Messrs. Victory Traders, the petitioners.in Petition No.
118 of 1959, are carrying on business of inport and export
and general nerchandi se in Pondi cherry fromthe year 1949.
The petitioners were inporting into Pondicherry a nunmber of
articles fromvarious countries under " patente " No. 126 of
1954 granted by La Control eur, Pondicherry.~ On August 20,
1954, they applied to the Chief Bureau Economique, Pondi-
cherry, requesting themto grant permts to inport goods
from foreign countries. The said Bureau replied ‘that no

i mport licence was required for goods to enter t he
territory. Thereafter the petitioners placed orders wth
foreign dealers. In the mddle of August, 1954 and early in

Sept enber, 1954, they placed a nunber of indents with their
principals in foreign countries for inporting fan belts,
corn enery, soda water bottles, glass narbles, etc., of
val ue pound 13,870. The orders were backed by full paynents
in many cases and at |east half the paynments in others.
These payments were nade by demand drafts —issued by the
Banque De L' Indo-Chine. In January and February, 1955 and
thereafter the goods arrived at the port of Pondicherry, and
they were confiscated by the Collector of Custons who gave
the petitioners an option to pay in lieu of confiscation
fine aggregating to Rs. 91,100. After filing appeals to the
Central Board of Revenue and, thereafter, a revision to the
Government of India with no success, the petitioners cleared
the goods after paying the penalty under protest.

It is clear fromthe foregoing facts that the petitioners
entered into, before the nerger, firmcontracts of sales by
inmport with foreign sellers, made avail abl e foreign exchange
either wunder Letters of Credit or otherw se, and the goods
were shipped either before or after the nerger, though they
reached their destination
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after the merger. The said goods were confiscated by the
Coll ector of Custons under the follow ng circunstances.
Under the Indo-French Agreenent, the entire admnistration
of the French Settlements was vested with the Government of
India from Novenber 1, 1954, though de jure transfer had
been postponed. |In pursuance of the Indo-French Agreenent,
the Mnistry of External Affairs published a Notification
No. S. R O 3315 dated Cctober 30, 1954, purporting to be
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under s. 4 of the Foreign Jurisdiction Act, 1947, and call ed
the French Establishments’ (Application of Laws) O der,
1954, (hereinafter referred to as the Oder). Under
paragraph 3 of the said Order, the Sea Custonms Act, 1879,
the Reserve Bank of India Act, 1934, the Inports & Exports
Trade (Control) Act, 1947, the Forei gn Exchange Regul ation
Act, 1947 and the Indian Tariff Act, 1934, were extended to
Pondi cherry. On Novenber 1, 1954, the Governnment of India
appointed a Controller of Inports & Exports for the French
Establi shments, and paragraph 4 of the sane notification
gave the followi ng information and gui dance to the public :
" As regards orders placed outside the Establishnments and
finalised through the grant of licence by the conpetent
French Authorities in accordance wth the Laws and
Regul ations in force prior to 1st Novenber, 1954, [icence-
hol ders are advised to apply to the Controller of Inports &
Exports for validation of |licences held by them No fees
will be charged for these applications. The applications
shoul d be acconpanied by the original licence and should
gi ve particulars about............
" Licence-holders are advised not to arrange for shipnents
of goods until the licences held by them have been vali dated
by the Controller of Inports and Exports at Pondicherry."
The petitioners by way of abundant caution applied to the
Chief Controller /of “Inports & Exports for |I|icences for
cl earance of goods, but they were all" rejected and the
petitioners were told that their goods would be treated as
unaut hori zed inports and they were advi sed to approach the
Col I ector of Custonms and Central Excise
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for conditions regarding their release. As stated supra,
after the goods arrived at the port of Pondicherry, the
Col l ector of Customs and Central Excise made the' various
orders confiscating the goods and giving the petitioners

option to pay penalties in lieu of confiscation., Al of
them paid the penalties, under protest, and cleared the
goods. The appeals filed to the Central Board of Revenue

were dism ssed and the revisions filed against the orders of
the Central Board of Revenue to the Governnent of India were
al so dismssed. The petitioners filed the petitions under
Art. 32 of the Constitution questioning the validity of

the orders of confiscation

The respondents in their counter-affidavits claimthat the
orders nade by themare valid and i n accordance wi th | aw.
Learned counsel for the petitioners raised many contentions

in support of their petitions. It is not necessary to
enunerate themas the petitions can effectively be disposed
of on the basis of one of the contentions. The said

contention may briefly be stated thus: The petitioners /have
the fundanmental right to hold and to carry on their” inport
trade and that the Notification No. SO R O 3315 dated
October 30, 1954, on the basis of which the orders of
confiscation were issued has a saving clause which excludes
the operation of the said Notification in respect  of
transacti ons whereunder the confiscated goods were purchased
and inmported. The said saving clause enbodied in paragraph
6 of the Order reads:

" Unless otherwi se specifically provided in the Schedul e,
all laws in force in the French Establishnments imediately
before the commencenent of the Order, which correspond to
enactments specified in the Schedule, shall cease to have
effect, save as respect things done or onmtted to be done
bef ore such conmencenent "

Relying on this paragraph, it is contended that t he
transactions entered into by the petitioners wth the
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foreign dealers were t hi ngs done within the neaning of
this paragraph and, therefore, they were saved from the
operation of this Order. For the respondents

314
it is argued that as the confiscated goods were brought into
India after the conmrencenent of the Order, the goods

confiscated were outside the pale of the saving clause. The
guestion raised falls to be decided on a true interpretation
of the terns of paragraph 6 of the said O der

In order to apply the said paragraph 6 to the present case,
the followi ng facts have to be ascertained : (1) Wuat are
the laws specified in the Schedule ? (2) Wiat were the |aws
in force in the French Est abl i shnment s before the
conmmencenent of the Order corresponding to the enactnents so
specified ? (3) What were the " things done " or omitted to
be done under the said | ans?

It is not necessary to enter into any el aborate survey of
the laws  specified in the Schedule. Broadly stated, the
I mports & Exports (Trade Control) Act enables the Centra

Gover nirent to nmake an order naking provi si ons for
prohi biting, restricting or otherwi se controlling the inport
or export of goods of any specified description. It rmakes
the infringenent of  such restrictions an offence and a
person contravening the sanme is punishable with inprisonnent
for a termwhich may extend to one year or with fine or with
bot h. The Act further says that the goods inported in
violation of the restrictions shall be deenmed to be goods
the inport of which has been prohibited or restricted under
s. 19 of the Sea Custons Act. 1n exercise of —the powers
conferred by s. 3 and s. 4A of the Inports & Exports (Trade
Control) Act, the Central Governnent nade an -order dated
Decenmber 7, 1955. Under s. 3 of that order, no person shal

i mport any goods of the description specified in Schedule 1

except and in accordance wth a licence or a @ custons
cl earance pernit granted by the Central Governnent or by any
authority specified in Schedule 2 to that order. There are
al so provisions prescribing the procedure for obtaining
licences, the conditions of the licences and for /their
cancel lation or nmodification. 1t is, therefore, clear that
under the said Act, no goods can be -inported into India
wi thout a licence obtained in the prescribed manner from the
prescri bed
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aut horiti es. The Sea Custonms Act provides for the |l evy  of
sea custons duty, inposes prohibitions and restrictions on
i mports and exports in respect of certain goods and i nposes
puni shment for infringement of the provisions of ~ the Act.
Under s. 167(8) of the said Act, read with s. 3(2) of the
I mports and Exports Trade (Control) Act, 1947, if any goods,
the inportation or exportation of which is prohibited or
restricted, are inported into or exported out “of India
contrary to such restrictions or prohibitions, the | goods
concerned are liable to be confiscated and the persons
involved are also liable to penalty. The Foreign Exchange
Regul ation Act, 1947, provides for the regulation of
paynments, dealings in foreign exchange and securities, and

the inport and export of currency and bullion. It prohibits
dealings in foreign exchange except by persons authorized to
deal in the sane and it further provides penalties for
contravention of any of the provisions of the Act. Briefly

stated, the Indian | aw as disclosed by the aforesaid Acts is
that inmports into India without a |licence are prohibited,
the goods so inmported in contravention of the restrictions
imposed are liable to be confiscated and that foreign
exchange cannot be obtai ned otherwi se than under the provi-
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sions of the Act. Persons infringing the laws are liable to
prosecution in addition to confiscation of the goods
i nvol ved.

What was the pre-existing law in Pondi cherry correspondi ng
to the enactnents specified in the Schedul e? Nei t her the
Acts governing the inmports nor any authoritative text-books
di scl osing the rel evant | aw have been pl aced before us. But
from the affidavits filed in the case the state of |aw
corresponding to the relevant Acts referred to in para. 3 of
the Order can easily be ascertained. Pondicherry had been a
free port, there being no restrictions on inmports except on
a fewitens |like gold, rock-salt etc. For effecting paynent
for the inports, the inporters of Pondicherry could acquire
forei gn exchange either at the official rate or at the open
mar ket rate, whichever m ght be conveniently avail able, both
nmet hods bei ng recognised

41
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by the French Governnent as valid. . In the counter affidavit
filed by the State the manner of = acquiring the foreign
exchange for inports has been clearly stated. 'two kinds of

pernmits for obtaining official exchange by inporters were
i ssued by the Chief Conmissioner in Pondicherry, which were

known as authorization and attestation respectively. They
were signed by the Governor-General of the French |Indian
Establi shments hinself or by his Secretary-Ceneral. The
CGovernment of France used to nake an-overall  allotnment of

foreign exchange to the French territories. Apart formthat
allotment, it made other currency allotments in the |ight of
trade agreements entered into by France wi.th ot her
countri es. Aut hori zati-ons were issued in respect of goods
imported fromcountries with which France had entered into
trade agreenments and attestations in respect of. goods
i mported from France and ot her French colonies. Further, in
respect of other transactions exchange was arranged by

i mporters through banks dealing inforeign exchange. The
Departnent of Affaires of Economics used to authorize the
banks in respect of such transactions. Shortly stated,

Pondi cherry was a free port without any restrictions on
imports, except on a fewitens, and the inporters could
acquire foreign exchange either at the official” rate .in
respect of sonme transactions or at the —open nmarket” in
respect of others.

What were the " things done " by the petitioners under -the
Pondi cherry law ? The petitioners in the course of ~their
i mport trade, having obtained authorization for the foreign
exchange through their bankers, entered into firm contracts
with foreign dealers on C 1. F. terms. In ( some cases
irrevocable Letters of Credit were opened and in others bank
drafts were sent towards the contracts.’ Under the terms of
the contracts the sellers had to ship the goods from various
foreign ports and the buyers were to have physical delivery
of the goods after they had crossed the custons barrier in
India. Pursuant to the terns of the contracts, the sellers
pl aced the goods on board the various ships, sone before and
ot hers after the nerger, and the goods arrived at
Pondi cherry port
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after its nmerger with India. The prices for the goods were
paid in full to the foreign sellers and the goods were taken
delivery of by the buyers after exam ning themon arrival.
Before the nmerger if the Custons Authorities had i nposed any
restrictions not authorized by law, the affected parties
could have enforced the free entry of the goods in a court
of law. On the said facts a short question arises whether
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paragraph 6 of the Order protects the petitioners. Wi | e
| earned counsel for the petitioners contends that " things
done " take in not only things done but also their |ega
consequences, |earned counsel for the State contends that,
as the goods were not brought into India before the merger
it was not a thing done before the nerger and, therefore,
would be governed by the enactnments specified in the
Schedul e. It is not necessary to consider in this case
whet her the concept of inport not only takes in the factua
bringi ng of goods into India, but also the entire process of
i mport conmmencing from the date of the application for
permssion to inmport and ending with the crossing of the
custons barrier in Indiia. The words things done " in
paragraph 6 nust, be reasonably interpreted and, if so
interpreted, they can mean not only things done but also the
| egal consequences flowi ng-therefrom If the interpretation
suggested by the learned counsel for the respondents be
accepted, | the saving clause woul'd becone unnecessary. | f
what it 'saves is only the executed contracts, i.e., the
contracts whereunder the goods have been inported and
received by the buyer before the nerger, no further
protection is necessary as- ordinarily no question of
enforcenent of the contracts under the pre-existing |aw
woul d arise. The phraseol ogy used is not an innovation but
is copied fromother statutory clauses. Section 6 of the
CGeneral d auses Act (X of 1897) says that unless a different
intention appears, the repeal of an Act shall not affect
anything duly done or suffered thereunder. So too, the
Public Health Act of 1875 (38 & 39 Vict. c.. 55) which
repeal ed the Public Health Act of 1848 contained.a proviso
to s. 343 to the effect that the repeal " shall not affect
anything duly done or suffered under the enactnent
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hereby repealed ". This proviso cane under judicial scrutiny
in The Queen v. Justices of the West Riding of Yorkshire(l).
There notice was given by a local board of health of
intention to make a rate under the Public Health Act, 1848,
and anmendi ng Acts. Before the notice had expired these Acts
were repealed by the Public Health Act, 1875, whi ch
contained a saving of " anything duly done " under the
repeal ed enactnents, and gave power to nake a simlar rate
upon giving a simlar notice. The board, in ignorance of
the repeal, nmmde a rate purporting to be made under the
repealed Acts. It was contended that as the rate was made
after the repealing Act, the notice given under the repeal ed
Act was not valid. The |earned Judges held that ~as the
noti ce was given before the Act, the making of the rate was
also saved by the words " anything duly done " wunder. the
repeal ed enactnents. This case illustrates the point /that
it is not necessary that an inpugned thing in itself” should
have been done before the Act was repeal ed, but it would be
enough if it was integrally connected with and was a | | ega
consequence of a thing done before the said repeal. Under
simlar circunmstances Lindley, L. J., in Heston and
Isleworth Urban District Council v. Gout (2) confirnmed the
validity of the rate nade pursuant to a notice issued prior

to the repeal. Adverting to the saving clause, the |[earned
Judge tersely states the principle thus at p. 313: " That to
nmy mnd preserves that notice and the effect of it ". On

that principle the Court of Appeal held that the rate which
was the effect of the notice was good.

It is suggested that the phraseol ogy of the saving clause of
the English Statutes and of the General O auses Act of 1897
are of wider inport than that of paragraph 6 of the Oder
and, therefore, the English decisions are not of any
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assi stance in considering the scope of the saving clause of

the Order. It is further stated that the English decisions
apply only to a saving clause of an Act which repeals
another but preserves the right created by the latter. We

do not see any reason why the same construction cannot be
(1) (1876) 1 QB.D. 220.

(2) [1897] 2 Ch. 306.
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pl aced upon the wordi ng of paragraph 6 of the Order which is
practically simlar in terns as those found in the relevant
saving clause of the English Statute and that of the
General O auses Act.

Nor can we find any justification for the second criticism
In the instant case the |egal position is exactly the sane.
By reason of the Indo-French Agreenent the Governnent of
India rmade the Order under the Foreign Jurisdiction Act
applying the Indian | aws to Pondi cherry. The effect of that
Oder was that the  French laws were repealed by the
application of the Indian laws in the sane field occupied by
the French l'aws subject to a saving clause. The positionis
anal ogous- to that of a statute repealing another wth a
saving clause. |If the English decisions apply to the latter
situation, we do not see howthey do not apply to the
former. In both the cases the pre-existing |aw continues to
govern the things done before a particular date. W,
therefore, hold that the words " things done " in paragraph
6 of the Oder | are conprehensive enough to take in a
transaction effected before the nmerger, though sone of its
| egal effects and consequences projected into the post-
nmer ger period.

Now what was the inter-relation between the said things done
" and the act of inport or bringing of the goods into India
? The effect of the contracts under the pre-existing |law was
that the terns thereof could have been inplenented ' without
any custons bar placed agai nst the inmport. This Court  had,
in the context of Art. 286(1)(b) of the Constitution, to
consider the connotation of thewords " in the course of
export or inport " in State of - Travancore-Cochin v. The
Bonbay Co Ltd. (1). Patanjali Sastri, C J., described the
nature of export sale thus at p. 1118:

"Such sal es must of necessity be put t hr ough by
transporting the goods by rail or ship or both out of the
territory of India, that is to say, by enploying the
machi nery of export. A sale by export thus involves a
series of integrated activities comencing ~ from the
agreenment of sale with a foreign buyer and ending with the
delivery of the goods to a common carrier for

(1) [1952] S.C R 1112.
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transport out of the country by land or sea. Such a sale
cannot be dissociated fromthe export w thout “which it
cannot be effectuated, and the sale and resultant | ‘export
formparts of a single transaction."

The same principle has been restated by the |[|earned Chief
Justice in State of Travancore. Cochin v. Shannugha Vilas
Cashew Nut Factory (1). The learned Chief Justice stated at
p. 63 thus:

" The phrase integrated activities was used in the
previous decision to denote that a sale, that is, a sale
whi ch occasions the export, cannot be dissociated from the
export wthout which it cannot be effectuated and the sale
and resultant export formparts of a single transaction".
Applying the said principles to an inport sale it nmay be
stated that a purchase by inport involves a series of
integrated activities conmmencing from the contract of
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purchase with a foreign firmand ending with the bringi ng of
the goods into the inporting country and that the purchase
and resultant inport formparts of a sanme transaction. | f
so, in the present case the bringing of the goods into India
and the relevant contracts entered into by the petitioners
with the foreign dealers formparts of a same transaction.
The inports, therefore, were the effect or the |lega
consequence of the " things done ", i.e., the contracts
entered into by the petitioners with the foreign deal ers.

This conclusion is also reinforced by the ternms of the |Indo-

French Agreenent. It is common case that the terms of the
said Agreenent cannot be enforced in a nunicipal court in
I ndi a. W are only referring to it as the terns thereof

throw sonme light on the proper understanding of the saving
clause. By Art. 17 of the Agreenment, in so far as nmmteria
for our pur pose, al | orders pl aced out si de t he
Establ i shments and finalised through the grant of a |icence
by conmpetent authorities in 'accordance wth [|aws and
regul ations in force prior to the date of the de facto
transfer were to be fulfilled by the Governnment of I|ndia and
the necessary foreign exchange granted if the goods were
i mported

(1) [21954] S.C.R 53.
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within the period of validity of the relevant ||icences
subj ect to paynent of custons duty and other taxes nornmally
| eviable at Indian ports. That is, orders -placed outside
the Establishments ‘and finalised through the grant of a
licence were to be honoured by the Governnent of India. The

wor d licence inthis Article may be construed rather
widely to take in a permt or an authorization; otherw se
it would lead to s the anonaly that when a licence, strictly
so called, is required for a transaction and therefore

obtained, the transaction is protected by the Article,
whereas the transaction which requires only a permt is
excluded therefrom It may be recalled that the petitioners
obtained authorizations of the  Economics Departnent in

respect of their orders. Thi's. Article indicates the
intention of the two Governnents that the orders so placed
outsi de the Establishnments should be honoured. |f paragraph

6 of the Oder is construed in the nanner suggested by the
State, we would be inmputing to the framers of the Oder a
consci ous breach of the terns of the Agreenent between the
two countries, for even the orders covered by Art. 17 of the
Agreenent woul d be excluded fromthe operation of the saving
cl ause.

W would, therefore, hold that paragraph 6 of “the Order
saves the transactions entered into by the petitioners. and
that the respondents had no right to confiscate their = goods
on the ground that they were inported wthout |icence: In
this view, no other question arises for consideration

In the result, the orders of the respondents 2, 3 and 4 are
guashed and they are directed to refund to the petitioners
the amounts illegally collected fromthem The petitioners
inall the petitions will have their costs.

SARKAR J. -1 think that these petitions should fail

Sonetime in the latter half of 1954, the petitioners had in
Pondi cherry, then a French establishment in India, entered
into certain agreenents wth foreign suppliers for the

import into Pondicherry of diverse goods. It is said that
at that tine licences were not
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required for such inports fromthe French authorities. It

appears however that these authorities granted a certain
amount of foreign exchange for the inports. The imnporters
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who failed to secure an allotnment of foreign exchange from
the French authorities often obtained it from the open
mar ket through banks. The French authorities however
prohi bited the banks in Pondicherry with effect fromJuly 1,

1954, from acquiring wthout their permssion, foreign
exchange in the open market for their constituents for
financing inports. The petitioners had with the consent of
the French authorities obtained through the banks foreign
exchange fromthe open market to finance their inports and
had with the foreign exchange so acqui r ed, opened
irrevocable letters of credit in favour of their foreign
suppliers on account of the price of the goods to be
suppl i ed. They did this shortly prior to the transfer of
adm ni stration of Pondi cherry and ot her French
establishments in India on Novenber 1, 1954, to India
pursuant to an agreenent nade on COctober 21, 1954, between
the Governnents of France and India. The goods covered by
the af oresaid imports were shipped and arrived in
Pondi cherry port after Novenber 1, 1954, and wer e
confi scated by the Governnent of India who had by that tine
taken over the adm nistration of Pondicherry. The orders of
confiscation gave an option to the petitioners to obtain a
rel ease of the goods by paynent of a fine which option was
avai |l ed of by them

These petitions have been filed under Art. 32 of the
Constitution challenging the validity of the confiscation
and claimng a refund of the fine paid on the ground that
t he confiscation. '‘was an illegal vi ol ation of t he
petitioners’ rights under the Constitution to hold property
and to carry on business.

The orders of confiscation had been nade under s. 167(8) of
the Sea Custons Act, 1878. That section —authorised the
confiscation of goods inmported in contravention of ' orders
prohibiting inmports made under s.19 “of the sane Act.

Section 3 of the Inmports and Exports (Control) Act, 1947,

al so authorised the Central Government to prohibit by orders
made by it,
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i mports of goods of any specified description and provided
that the goods to which the orders applied would be deened
to be goods of which the inport had been prohibited under s.

19 of the Sea Custons Act and that the provisions of the
latter Act would have effect accordingly. Section 4 of the
I mports and Exports (Control) Act provided that all orders
made under r. 84 of the Defence of India Rules and in force
i medi ately before the commencenent of the Act, would be
deemed to have been made under the Act There was~ an order
made by the Government of India under r. 84 of the Defence
of India Rules by Notification of the Departnent of Comrerce
No. 23 1.T.C 43 dated July 1, 1943, which prohibited the
i mport of the goods which the petitioners had inported.

The orders of confiscation would be unexceptionable if the
statutes and Order nmentioned in the preceding paragraph
applied to these inmports. That they applied to Pondicherry
as from Novenber 1, 1954, would seemto be plain from the
Order passed by the Governnent of |India on Cctober 30, 1954,

under the Foreign Jurisdiction Act, 1947, to take effect
from the date of the transfer of administration, nanely,

November 1, 1954, called the French Est abl i shnment s
(Application of Laws) Oder and being Mnistry of Externa

Affairs Notification No. S R O 3315. This Order had been
passed in view of the Indo-French agreenent and the transfer
of administration provided thereby. Its validity is not
chal | enged. Paragraph 3 of the Order provided that the
enactments nentioned in the Schedule to it and all Orders
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made under those enactnents and in force on Novenber 1
1954, would apply to the French Establishments subject to

the subsequent provisions of the Order. The enactnents
nmentioned in the Schedul e included the Sea Customs Act and
the Inports and Exports (Control) Act. It is not in dispute

that the Order under the Defence of India Rules mentioned
earlier was in force on this date
The Application of Laws Order therefore nade the
42
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Sea Custonms Act, the Inports and Exports (Control) Act and
the Oder nade under the Defence of India Rules applicable
to Pondicherry as from Novenber 1, 1954. The petitioners
have however contended-for reasons which | wll exanine
presently-that the O.der nade under the Defence of India
Rul es had not been applied to the French Establishments by
the Application of Laws Order, but they have not disputed
that the Sea Custons Act and the Inports and Exports
(Control) 'Act were applied to Pondicherry. The petitioners
rested their case nmainly onthe saving clause contained in
par agraph 6 of ‘the Application of Laws Order which so far as
material, was in these terns:

" Al laws in force in the French Establishnents
i medi ately before  the commencenent of this Oder, which
correspond to the enactnents in the Schedule, shall cease to
have effect save as respect things done or onmtted to be
done before such conmencenent "
The petitioners have raised three points, two of which can
be disposed of at once. It issaid that the Oder made
under the Defence of India Rules did not,  apply to the
French Establishments for only Oders made  under the
enactments nmentioned in the Schedul e were applied to them by
paragraph 3 of the Application of ~Laws  Order, ‘and the
Def ence of India Act and Rul es were not enactnments menti oned
in the Schedule. It is true that the Defence of India Act
and Rules are not mentioned in the Schedule. But as already
stated, under s. 4 of the Inports and Exports (Control) Act,
Orders nade under r. 84 of the Defence of India Rules are to
be deenmed to have been nade under that Act. | amunable to
accept the contention that an Order which has to be deened
to be made under the Inmports and Exports (Control) Act is
not an Oder made under the Act for the purposes of
paragraph 3 of the Application of Laws Order. It seens to
ne that when an Order is required to be deened to have been
made under an enactnents it is as good as- an Order made

under the enactnment. If it were not so, the deemng
provi sion woul d | ose nuch of
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its value. That being so, para. 3 would nake  the O der

appl i cabl e to Pondicherry.

Then it is said that the inports were nade before the
conmencenent of the Application of Laws Order because the
contracts in respect of them had been concluded and the
letters of credit opened before then though the goods had
not been taken across the custons barrier at Pondicherry by
that tine. Therefore, it is said, the inports by the
petitioners would be within the saving clause in paragraph 6
as things done before the commencenent of the Application of
Laws Order, to which the Sea Custons Act, the Inports and
Exports (Control) Act and the Order made under the Defence
of India Rules would riot apply. This argunment also seens
to me to be ill-founded.

These Acts and the Order were applied to Pondicherry as from
Novenber 1, 1954. The effect of that was to prohibit
inmports thereafter and to render the goods inported in
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contravention of that prohibition liable to confiscation

Wat is an inport-and this is what was prohibited-has
therefore to be decided by reference to these Acts and the
O der. They defined inport as bringing goods into India,
whi ch in the present case would include the French
Establi shments by virtue of paragraph 4 of the Application
of Laws Order. Therefore goods brought across the custons’
barrier into Pondicherry would be goods inported into
Pondi cherry. To the goods so brought into Pondicherry after
Novenber 1, 1954, the Acts and the Order nmde under the
Def ence of India Rules must apply irrespective of whether
the goods were brought under contracts concluded and letters
of credit opened, before that date. It is not in ny view
perm ssible to ascertain the nmeaning of the word ’'inport’
for the purpose of this case by reference to other statutes
or notions and to contend that there has been an inport by
the making of the contract and the opening of the letter of
credit wi thout the bringing of the goods into Pondicherry as
the | earned counsel for the petitioners sought to do.

The nmain argunent on behal f of the petitioners is however,
that the words save as respects things done
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or omtted to be done’ in paragraph 6 of the Application of
Laws Order saved not only the things done prior to the
commencenent of the Oder, that is, the placing of the
indents and the opening of the letters of credit but also
the effect thereof and the rights accrued therefrom It s
said that the indents had been legally placed and the
letters of «credit legally opened with foreign exchange
acquired with the express per. mssion of the French
Adm ni stration which foreign-exchange could not  have been
acquired wthout such provision. It is contended that the
saving clause would make the French laws applicable to the
imports which were the effect of these things done before
Novermber 1, 1954, and al so protect the rights acquired from
the things so done, fromthe operation of the Indian || aws.
So it is said that the Confiscations Under the Indian |aws
were wholly illegal

Now it has to be noted that the saving clause does not say
that the French laws would apply to the effect of  things
earlier done or protect rights accrued therefrom | see no
warrant in the absence of the necessary words to extend the
application of the French laws to the effect of things done
or rights acquired fromthe doing of them It was said that

ot herwi se the saving clause would be idle.~ | amunable to
agr ee. If any question as to anything earlier done arose
after the transfer, that question would under the saving
clause have to be decided by the French |aws. In_ the

absence of the saving clause it would have been open to
argunent what the effect of the transfer was with regard to
things previously done. | nay also point out that-S. 6 of
the General O auses Act provides that when one enactnment is
repeal ed by another, then, in the absence of a different
intention, the repeal shall not affect anything duly done or
suffered under the repeal ed enactment nor any right accrued
t her eunder. It strikes ne that if the saving of a thing
done under the repeal ed enact Ment also necessarily saved
what is called the effect of it or rights acquired from it,
it would not have been necessary to expressly provide also
for the saving of the rights acquired under the repealed
enact nent .
327

Therefore, it seens to ne that the saving of things done
does not automatically save the effect of them or rights
acquired therefrom
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The argunment that the saving clause operated to protect the
i mports was based on two English cases, nanmely, The Queen v.
Justices of the West Riding of Yorkshire (1) and Heston and
Isleworth Urban District Council v. Gout (2). These cases
considered the ternms of statutes analogous to s. 6 of our
CGeneral dauses Act, providing that a repeal of one
enact ment by another shall not affect anything duly done or
suffered under the repeal ed enactnent or any right acquired
t her eunder. These provisions were therefore nmaterially
different from the saving clause now before us, as they
expressly saved rights acquired under a repealed statute.
The first mentioned case held that as the two statutes were
substantially for the sane purpose, nanely, nmaking a rate,
the notice to nake a rate tinder the repealed Act should
have effect after the repeal in view of the saving clause as
it could have been given-under the repealing Act for the
same purpose. It would be difficult to apply the principle
of this case where two statutes have not the sane purpose
Apart fromthe fact that we have here no two statutes, the
I ndi an enactnments wi th which we are concerned, would seemto
have nade a conpl ete departure fromthe position existing on
the same subject during the French Administration. lit the
other case it was held that when a thing duly done tinder a
repeal ed enactnment  was  saved by a saving clause in the
repealing Act, the effect of it was al so saved. But the
effect of the thing done would be saved by the express
provision contained in the saving clause, nanely, that the
repeal shall not  affect any right acquired under the
repeal ed enactnent and the judgnent in this case was also
based on this express provisionto renove any doubts that
mght arise as to the other reasoning enployed.  The thing
done in this case was the giving of anotice by a |oca

authority to certain house owners to sewer and nake. up a
private street. The effect saved was the recovery ' by the
local authority from the owners of the expenses of the
sewering

(1) (1876) 1 QB.D. 220.

(2) [1897] 2 Ch. 306.
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and making of the street which it had to -incur ~on the
owner’s failure to carry out the ternms of the notice. These
things naturally took tine and in the meantinme the Act under
whi ch the notice was given had ceased to be applicable. The
observation mmde in this case cannot be applied to a case
like the present.

Then again it seenms to me that there is considerable
di fference between the terns of the saving clause, con-
sidered in the English cases and the saving clause wth
which we are concerned. The saving clause in the English
cases as also s. 6 of our General C auses Act, applies where
a subsequent statute repeals a previous statute passed by

the legislature of the sane country. That is not the
position here. W have here laws of the Indian |egislature
replacing French | aws. Indeed it is at |east arguable

whet her without nore, the French | aws woul d have been  of
force after the transfer; it would seemthat this difficulty
was realised and so it was expressly provided by paragraph 5
of anot her O der called t he French Est abl i shrment s
(Admini stration) Order, made by Notification No. 3314 dated
Cct ober 30, 1954, issued by the External Affairs Mnistry of
the Government of India, that all laws in force in the
French Establishments and not repealed by para. 6 of the
Application of Laws Oder, would continue to be in force
until repeal ed.

Further, the saving clauses considered in the English cases
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preserved unaffected by the repeal, only things done under
the repealed enactnent and the rights acquired thereunder
The saving clause that we are considering saves things done
before the comrencenent of the Application of Laws O der
whet her the thing was done under any |law or not; it does not
purport to preserve a right acquired under a statute
repeal ed. In Ham lton Gell v. Wite (1), it was observed
that s. 38 of the English Interpretation Act, 1889, which
corresponds to s. 6 of our General Causes Act, " was not
intended to preserve the abstract rights conferred by the
repealed Act......... It only applies to specific rights
given to an individual upon the happening of one or other of
the events specified in the

(1) [1922] 2 K. B. 422. 431.
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statute." Likewi se in Abbott v. Mnister for Lands (1) it
was observed about a saving cliause which protected rights
accrued under repeal ed enactnents, that, " the nore right
(assuming it to be properly so called) existing in the
nenbers. ‘of ~ the community or any class of them to take
advantage - of —an enactnment, wi-thout any act done by an
i ndi vidual towards availing hinself of the right, cannot
properly be deened a right accrued " within the meaning of

the enactment”. The principle of the English cases on which
the petitioners relied would not apply except to protect
rights acquired under repealed statutes. In the cases

before us the petitioners could not say that they had
acquired any right tinder any French law, to inmport the
goods. There was adnittedly no l'aw which gave the petitio-
ners any right to inport any goods. The position was only

that there was an absence of laws prohibiting inport. That
clearly did not give the petitioners any right and certainly
not a right under a statute which was repeal ed. Al that

t he French authorities had done was to permt t he
petitioners to acquire foreign exchange in the open market
for financing their inports. It would be inpossible to say
that thereby the petitioners acquired any right under any
French law to i nport any goods.

Lastly, the principle of the two English cases applies
adnmittedly only where there is no intention to the contrary.
Now it seems to me that here there is indication of _an
intention to the contrary. Cause 17 of tile agreenent
between India and France provided that inmports finalised
through the grant of licence prior to the transfer would  be
fulfilled but the goods would be liable to custons duty
normally leviable in Indian ports. Cearly, therefore, it
was not intended that after the transfer, Pondicherry would
remain a free port in respect of inports made | even under
agreenments concluded prior to the transfer under. a l|icence.
On such inports duty had to be paid after the transfer, The
right to inport freely was not therefore intended to be
preserved. |If so there could have been no intention, in any
event, to protect a right to inport freely

(1) [1895] A.C 425. 431
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under an agreenent nmade prior to the transfer, where there
was no licence granted for the inport. Admittedly, the
petitioners had not obtained any such licence.

For all these reasons it seens to me that the English
decisions relied on are of no assistance in the present
case. | amunable to read the saving clause in this case as

if it is the sane as s. 6 of our General C auses Act or the
corresponding clause in the English Interpretation Act,
1889, and to obtain guidance fromthe decisions based on
t hese statutes. | have therefore come to the conclusion
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that the saving clause in paragraph 6 of the Application of
Laws Oder does not protect the inports nade by the
petitioners, fromthe operation of the Indian aws applied
to the French Establishnents.

I would disniss these petitions.

SHAH J.-Petition No. 123 of 1957: Prior to Novenmber 1, 1954,
Pondi cherry was one of the French Establishnents in India
adm ni stered by the Governnment of France. Under the French
admi ni stration, except specified categories |ike gold, rock-
salt and certain nedicinal preparations, all comodities
could be inported into the Pondicherry Port wthout a
licence. The French Adm nistration exercised control on im
port of commpdities into Pondicherry indirectly by making
allotment of the requisite foreign exchange. The Governnent
of France nmade an overall allotnent of foreign exchange for
the French Establishments in India, and persons desiring to
i mport goods in- Pondicherry. and other French I ndi an
settlenents were, on applications addressed to the Chief
Conmi ssi oner, ~ French Settlenents, granted foreign exchange
facility "~ for financing inports, out of that allotnent.
Besi des the allotment of foreign exchange for financing im
ports into the French Establishnents in India, certain other
currency allotnments were nmade by the CGovernnent of France in
the light of Trade Agreenents between the French Governnent
and other countries. The Chief Conm ssioner of Pondicherry
issued permts for the inport of combdities specified in
the Trade
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Agr eenent s upto the current  ceilings fixed in t he
Agr eenent s. Two kinds of permits for obtaining officia

exchange by inporters were issued by the Chief ~Conm ssioner
whi ch were known as Aut hori sation " and At'testation
Aut horisation " was issued for inport of goods from
countries with which France had Trade  Agreements and "
Attestation " for inport of goods from France and from
countries wth which the Governnent of France had not rmade
Trade Agreenents. By issuing " Authorisation " and
Attestation ", the Governnent undertook to provide foreign
exchange for financing the inports nmade pursuant thereto.

Since April 1, 1954, the Chief Conmi ssioner of Pondicherry
all owed intending inmporters to purchase forei gn exchange .in
the open market for financing inports of nerchandi se. The
Departnent of Affairs, Econom cs, endorsed " authorise on
the application submtted by the inporters’ banker in
respect of such transactions, but the Government did not
undertake thereby to provide foreign exchange.  As officia

exchange for inports was freely rel eased, only a few inports
were financed before July 1954 with the aid of exchange
purchased in the open narket.

Negoti ati ons were proceedi ng between the Governnent of /I ndia
and the Covernment of France for transfer of the French
Establ i shments in India to the Union of India, and when it
cane to be known that the transfer was inmnent, there was
feverish activity to inmport goods into the French
Settlements wth the aid of foreign exchange purchased in
the open market, and in the nonths of August, Septenber and
Cctober orders were placed by inporters wth foreign
suppliers for purchase of compdities of the value of Rs.

280 lakhs to be financed by foreign exchange procured from
the open market. Traders who were not normally doing
busi ness in Pondicherry and who had no business interest in
French Establishments al so opened offices in Pondicherry and
started indenting goods, to be financed with the aid of
forei gn exchange in the open narket.

43
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An agreement for the de facto transfer of the ad-
mnistration of the French Establishments in India was
executed between the CGovernnent of India and the GCovernment
of France on Cctober 21, 1954. This agreement becane
effective on Novenmber 1, 1954. In exercise of the powers
conferred by s. 4 of the Foreign Jurisdiction Act, 1947, on
Oct ober 31, 1954, the CGovernment of India issued two orders-
S. R O 3314, the French Establishnments ( Administration)
O der, 1954, and S. R O 3315, the French Establishnents
(Application of Laws) Order, 1954. By S. R QO 3315,
certain enactrments specified in colum (3) of the Schedule
whi ch included the Sea Custons Act, 1878, The Reserve Bank
of India Act, 1934, The Inports and Exports Trade (Control)
Act, 1947, The Forei gn Exchange Regul ation Act, 1947 and The
Indian Tariff Act, 1934, were applied to the French
Establ i shments of ~ Pondicherry, Karaikal, Mahe and Yanam
with the nodification that references in the enactnents,
notifications, orders and regulations which were applied to
the French Establishnments, to India or to the States were to
be construed as referring to the French Establishnents al so.
These orders came into force on Novenber 1, 1954.
The petitioners who carried on trade in diverse comodities
in Bonmbay opened a pl ace of business in Pondicherry on Apri
14, 1954, and placedeight indents with Messrs. Shi nmada
Trading Co., Ltd., Gsaka, Japan, for -inporting porcelain
ware, glass marbles and beltings. On an application
submitted by Bankque D. L' Indo-China on behalf of the
petitioners, the Bureau Des Affairs Econom que, Pondicherry,
endorsed " authorise for the requisite foreign exchange
purchased in the open market. ~This exchange was sold to the
petitioners for the amount involved in the letters of
credit. Between August 28, 1954, and August 31, 1954, three
irrevocable letters of credit of the aggregate value of
pound 12,850 were opened by the petitioners and pursuant to
these letters, Ms. Shimda Trading Co., Ltd.,  shipped
goods to Pondicherry. On Novenber 30, 1954, the /shipping
docunents were received by the petitioners from Messrs.
Shi mada Tradi ng Co., Ltd.
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Adm ttedly the goods were shipped by the foreign suppliers
after the defacto transfer of Pondicherry. —The applications
submitted by the petitioners for the issue of custons
permts sanctioning clearance of the goods were rejected by
the Controller of Inports and Exports at Pondicherry: On
January 5, 1955, the Chief Controller of Inports and Exports
issued a public notification that on a consideration of the
representations made by sone of the inporters (asking for
permssion to inmport goods for which necessary foreign
exchange had been obtained in the open market ~through
bankers in Pondicherry and in consultation wth t he
authorities concerned, it was " clarified for information "
that open market transactions of the nature referred to in
the representations were not covered by the Indo-French
Agreenent, and that the inport of goods agai nst open narket
transactions after Novenber 1, 1954, nust be treated as
unaut horised ; but having regard to the hardship likely to
be caused to genuine inporters who had placed orders in
pursuance of their normal trading operations, the Collector
of Custons, Pondicherry, was being authorised to accord
certain concessions to genuine inporters. By one of such
concessi ons, goods shipped before Novenmber 1, 1954, were
permtted to be cleared " without penalty irrespective of
their origin and value, and consignments fully paid for in
foreign currency and shipped after Novenber 1, 1954, and
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ordered before August 15, 1954, were also permtted to be
cleared it without penalty".

The goods indented by the petitioners were confiscated by
the custons authorities exercising powers under s. 167(8) of
the Sea Custonms Act, on the ground that the sane had been
imported without a valid licence and in contravention of the
Depart nent of Commrerce and I ndustries Notification No. 43-1
T.C. /43 dated July 1, 1943, (as anmended) read with sub-s. 2
of s. 3 of the Inports and Exports Trade (Control) Act,
1947. The petitioners were by orders passed bet ween
February 28 and March 4, 1955, given an option to clear the

goods for " honme consunption " on paynent of customs duty
and fine specified in the order. These
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orders were confirmed in appeal by the Board of Revenue and
by the Governnent of Indiain exercise of revisiona
jurisdiction. In~ the neanwhile the petitioners paid the
duty and the fine inposed by the customs authority and

cl eared the goods.

The Uni'on CGover nrent  havi ng rej ect ed t he Revi si on
applications, the petitioners submtted this petition under
Art. 32 of the Constitution for a wit or direction in the
nature of certiorari requiring and conmanding the Chief
Controller of Inports and Exports, Pondi cherry, the
Col l ector of Custons and Central Excise, Pondicherry, the
Central Board of Revenue and the Union of |India and quashi ng
the orders passed by the Custons authorities and the Union
of India and for a mandamus requiring the respondents to
forbear fromgiving effect to or otherw se acting upon the
orders passed by the Custons authorities and the  Union of
India, and for a further wit or order directing the
respondents to restore to the petitioners the sum of Rs.
30,890 paid as penalty for rel easing the goods.

Undoubtedly, the petitioners had before Novenmber 1, ' 1954,
pl aced indents for inporting goods of diverse descriptions
from foreign suppliers and for that purpose, they had
acquired forei gn exchange through their bankers in the open
market. The petitioners had al so opened irrevocable letters
of «credit in favour of the Japanese suppliers. 1t rmay be
assuned, even though there is no clear evidence in that
behal f, that the petitioners were after _opening irrevocable

letters of credit, unable to cancel the indents. Secti on
167, «cl. (8), of the Sea Custons Act, in so far as it is
material, provides that if any goods, the inportation of

which is for the time being prohibited or restricted by or
under Chapter 1V of the Act, are inported into India
contrary to such prohibition or restriction, such goods
shall be liable to confiscation. By s. 3 of the Inports and
Exports Trade (Control) Act, XVIII of 1947, the Centra
CGovernment is authorised by order published in the officia
Gazette to prohibit, restrict or otherwi se control - in al
cases or in specified classes of cases, the inport, the
bringing into any Port or place
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in India of goods of any specified description. By s. 4 al
orders made under r. 84 of the Defence of India Rules or
that rule as continued in force by the Energency Provisions
(Continuation) Odinance 1946, and in force imediately
before the commencenent of the Act, in so far as they were
not inconsistent with the provisions of that Act, continued
to remain in force and were to be deenmed to have been nmde
t her eunder. Under the rules franed under the Defence of
India Rules, the inport of goods of the description indented
by the petitioners, was, it is not disputed, prohibited, and
the rules franed under the Defence of India Rules continued
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in force by the operation of s. 4 of the Inports and Exports
Trade (Control) Act, 1947. The rules and orders nmade under
r. 84 of the Defence of India Rules were on Novenber 1

1954, operative as if they were made under the Inports and
Exports Trade (Control) Act, 1947, and when that Act was
extended to the French Establishnent of Pondicherry, these
rul es and orders becane al so applicable to that area. By s.
19 of the Sea Custons Act, the Central Governnent nmay by
notification prohibit or restrict the bringing by sea, goods
of any specified description into India across any custons
frontier as defined by the Central CGovernnent. By s. 2(b)
of the Inmports and Exports Trade (Control) Act, 1947, inport
is defined as bringinginto India by sea, land or air

I mport of goods therefore nmeans carrying goods across the
custons frontier declared by the Governnent of India. There
is no dispute that under s. 19, the Port of Pondicherry was
decl ared a custons-frontier. Admittedly, the goods indented
by the petitioners were brought into India, i.e., inmported
into India after Novenber 1, 1954. Inportation of these
goods without alicence inthat behalf being prohibited
under a —notification under the Inports and Exports Trade
(Control) Act, by bringing the goods into the Pondicherry
Port, prinma facie s. 167(8) of the Sea Custonms Act was
cont r avened.

But the petitioners contend that in view of the agreenent
bet ween t he Governnent of |ndia and the Governnment of France
and the two orders issued in
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exercise of the powers conferred by s. 4 of ‘the Foreign
Jurisdiction Act, 1947, the provisions of the Sea Custons
Act and the orders made or deened to be nmmde under the
I mports and Exports Trade (Control) Act, 1947, did not apply
to the goods in question. By cl. 3 of the agreenent. dated
October 21, 1954, the Governnent of India succeeded to the
rights and obligations resulting fromsuch acts of the
French Adm nistration in these Establishnents as were bind-
ing on the territory. By para. 5/of Art. 10, acts or deeds
constitutive of rights established prior to the date of the
de facto transfer in conformty with French | aw retai ned the
val ue and validity conferred at that time (by the same |aw).
By Art. 17, in so far as it is material, all orders placed
outside the establishnents and finalised through the grant
of a licence by conpetent authorities in accordance with the
laws and regulations in force prior to the date of the  de
facto transfer were to be fulfilled by the Government of

India who were to grant the requisite foreign currency, if
the goods were inported within the period of validity of the
rel evant |icence subject to paynment of custons duty. and
other taxes normally leviable at Indian Ports. Thi s

agreement is between the GCovernment of |India and the
Government of France, and the covenants thereof - do not
purport to and cannot confer any rights enforceable at the
instance of citizens of Pondicherry or of India. By s. 3,
certain obl i gations enf or ceabl e agai nst the French
Adm ni stration were undertaken by the Governnent of |India,
but no obligations thereby enforceabl e were undertaken by
the |Indian Governnment which the petitioners could enforce.
Para. 5 of Art. 10 falls in the chapter headed " Judicia
Matters " and only declares that acts and deeds which
constitute rights in conformty with the French Law shal

retain the sane value after nmerger with the Union of India
and by Art. 17, the obligation is undertaken by the
CGovernment of India to fulfil the orders placed outside the
Establ i shments and finalised through the grant of a I|icence
by conpetent authorities. But the petitioners had obtained
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no license fromany conpetent authority for inmporting or
even for indenting the goods.
337

It was urged that the orders S R O 3314 and S. R O 3315
i ssued under the Foreign Jurisdiction Act should be
construed in the light of the agreenent between the
Government of India and the Governnent of France. By S. R
O 3314, provision is nade by the Governnent of India for
the administration of the erstwhile French Establishnents.
By cl. 5 of that notification, all laws in force in the
French Establishments or any part thereof imediately before
the comencenent of the order and not repealed by cl. 6 of
the French Establishnments (Application of Laws) Order, 1954,
shall continue to remain in force until repealed or anended
by a conpetent authority. The law, if any, relating to the
import of goods into India applicable in the French
Establ i shments prior to November 1, 1954, stood expressly
repealed by cl. 3 of 'S R O 3315 which provided that the
enactments specified in colum 3 of the Schedule as in force
before the commencenent of this order shall be applied to
and shall be-in force in the French Establishnents subject
to (a) any anendnments to which the enactnments are for the
time being generally subject in the territories to which
they extend ; (b) the nodifications, if any, specified in
colum 4 of the schedule; and (c) the subsequent provisions
of the order. By columm 3 of the schedule to this order

the Sea Customs Act, the Reserve Bank of India Act and the
Imports and Exports Trade (Control) Act were expressly
appl i ed to the French Establishnments, and  under t he
provi sions of these Acts and notifications issued thereunder

as from Novenber 1, 1954, no person could w thout a |icense
in that behalf inmport goods of the nature indented by the
petitioners. By cl. 6, it was enacted that " ' unless
ot herwi se specifically provided inthe schedule, all laws in

force in the French Establishments inmediately before the
conmencenent of this order, which correspond to the
enactments specified in the schedule, shall cease /'to have
effect, save as respects things done or onmitted to be done
before such conmencenent ". The Sea Custons Act and the
I mports and Exports Trade (Control) ‘Act were expressly made
applicable to the French Establishment  of
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Pondi cherry and all corresponding law in that territory
ceased to have effect save as respects things done or
onitted to be done before such commencenent. C ause 6 does
not authorise the doing of things expressly forbidden by the
provi sions of the Acts nade applicable by schedule 3 in the
Pondi cherry Establishment, and by the use of the expression

" things done or omtted to be done in the clause, to the
rights or |legal consequences which my but for t he
application of the enactnents specified in schedule 3 have
flowmm fromthe acts done or onmitted to be done the ' French
law does not continue to apply. The clause undoubtedly
protects French |aws which correspond to the enactnents
specified in schedule 3 in so far as they concern things
done or onitted to be done before the commencenent of S, R

O 3315. In superseding the French lawin force on the
prescribed date, the cl. 6 enphasises that the enactnents
specified in schedule 3 have no retrospective operation, and
as counterpart thereof provides that all transactions which
have been concl uded before Novenber 1, 1954, will continue
to be govered by the French |I|aw notwi thstanding t he
enactment of the Acts specified.

Since the date of the de facto transfer of the French
Establishments to the Indian Union, all inports of goods
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across the custons frontier at Pondicherry were subject to
the provisions of the Sea Custons Act and the Inports and
Exports Trade (Control) Act; and goods shipped after
Novermber 1, 1954, in pursuance of indents before that date
wer e not expressly saved from the operation of t he
restrictive provisions of those Acts. On and from Novenber
1, 1954, the lawif any relating to the inport of goods
operative in the French territory was superseded and the
goods having been brought into the Pondicherry Port after
Noverber 1, 1954, the inport was governed by the Sea Custons
Act and the Inports and Exports Trade (Control) Act and not
by any |l aw of the French territory. The supersession of the
French |aws by the application of the statutes set out in

schedule 111 was, on Novermber 1, 1954, conplete, " save as
respects things done or onmtted to be done ". Does the
expression " things done " -include consequences which may
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have ensued in future but for the supervention of the nerger
agreenment '? Ex facie, by cl. 6, the French law is kept alive
in respect-of " things done or omtted to be done i.e.,
things done or onmtted to be done in the past; it has not
the effect of keeping alive that law in respect of things to
be done or onitted to be done in future. Al transactions
conpleted after November 1, 1954, will, on the plain words
of cl. 6, be governed by the statutes nade applicabl e by
virtue of cl. 3 of S/ R O 3315.
Section 6 of the General C auses Act, 1897, has in terns no
application when the court is called upon to ascertain the
ef fect of supersession of French law by the application of
the specified statutes by cl. 6 of SO R O 3315. In terns
s. 6 of the General Clauses Act applies to the effect of
repeal of enactnents of the Indian |legislature, and there is
nothing inS. R O 3315 which supports the plea that the
section applies as if the Frenchlaw in operation before
merger of the French Establishnents is to be regarded as a
statute enacted by the Indian | egislature. |In that prem se
it is difficult to appreciate howthe principle of cases
decided by the courts in England on the words of s. 38 of
the Interpretation Act, 1889 (52 and 53 Viet. ch. 63)  which
are substantially the same as those used ins. 6 of the
CGeneral dauses Act, 1897, can lend any assistance .in
interpreting the meani ng of the expression " things done or
omtted to be done " incl. 6 of S© R O 3315. By enacting
S. R O 3315, the French law after its supersessi on has not
been expressly kept alive in respect of any right or
privilege acquired or accrued under the things done under
that law, and it would be an unwarranted incursion into the
field of legislation to attenpt to extend the protection of
that law to transactions which have taken place  after’ the
prescri bed date relying upon the General C auses Act.
Nor is the interrelation between the agreenment of — purchase
with a foreign seller, and the various processes leading to
the delivery of goods to a common carrier and the wultimate
i mport of goods sufficient to include within the expression
" things done used in
44
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cl. 6 of S© R O 3315 consequences of the things done which
may ensue in future. Wthin the expression " in the
course of inport of the goods into the territory of India "
used in Art. 286(1) (b) of the Constitution, a series of
integrated activities resulting in the taking of goods
across the custons frontier nay be involved. But inport as
defined in the Inports and Exports Trade (Control) Act is
bringing a conmodity in the territory of India; prelimnary
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steps even if they are closely integrated therewith are not
included in that definition. |If steps prelimnary to inport
are not included in the concept of inport, in dealing wth
the provisions of the Sea Custonms Act and the Inports and
Exports Trade (Control) Act, it would be difficult to afford
protection of the French | aws expressly granted by virtue of
cl. 6 of SO R O 3315 to such of the prelimnary steps as
have taken place before the prescribed date, and to create
an exenption in favour of inports consequential upon those
prelimnary steps, which the |egislature has declined to do.
In my view, therefore, by the use of the expression things
done or omtted to be done before such commencenent " in cl.
6 of S R O 3315 French |aw applies to acts and om ssions
before Novenber 1, 1954, and not to | egal consequences of
those acts and omi ssions ensuing after that date, and hence
i mport of goods across the custonms frontier in t he
Pondi cherry Port after Novenber 1, 1954, without a |icence
in that behalfis contrary to the provisions of the Sea
Custons Act and the lnports and Exports Trade (Control) Act.
The provisions of the Sea Custons Act and the Inports and
Exports Trade (Control) Act whereby restrictions are inposed
upon the inport and export of goods are not by thenselves
unr easonabl e. If the petitioners are not entitled to the
benefit of cl. 6 of the Indo-French Agreement, there is no
other ground on /which they can successfully inpugn the
validity of the orders inposing duty and penalty.
| am therefore of the viewthat this petition should be
di sm ssed with costs.
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For reasons set out.in the principal petition, petitions
Nos. 124 and 125 of 1957 and 118 of 1959 should also be
di sm ssed with costs.
BY COURT: In view of the ngjority Judgnent, the petitions
are allowed. The petitioners in all the petitions will have
their costs.

Peti tions all owed.




