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ACT:

Assam Sal es Tax Act (Act 17 of 1947)-Packing materials of
exenpt ed goods when |iable to sales tax.

HEADNOTE

The respondent was a regi stered deal er under the Assam Sal es
Tax Act, 1947. The Sales-tax Oficer assessed t he
respondent to Sales-tax in respect of the containers of
hydrogenated oil and other exenpted goods. Appeals to the
Assi stant Conmm ssioner of Taxes failed as also second ap-
peals to the Assam Board of Revenue.. In reference the Hi gh
Court held that the value of the containers was not
assessable to sales tax "unless separate price has been
charged for the containers." This finding was based on the
view that there was no evidence to show that actually
separate price was paid for the containers and hence there
was no sale and there could not be any tax on the
containers. |In appeal to this Court by the Conmi ssioner of
Taxes it was urged that the parties may have intended in the
circunstances to sell the hydrogenated oil apart from the
containers the nere fact that the price of the  containers
was not separately fixed would make no difference

HELD : The question as to whether there is an agreenent to
sell packing material is a pure question of fact depending
upon the circunstances found in each case. The H gh Court
was in error when it answered the question of law referred
to it wthout addressing itself to the question whether
there was an express or inplied agreenent for the sale of
the containers of hydrogenated oil in the present case. [963
H

Hyderabad Deccan Cirgrette Factory v. State of Andhra
Pradesh, 17 S.T.C. 624, relied on.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal Nos. 199 and 200
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of 1966.
Appeal s by special |eave fromthe judgnent and order dated
May 20, 1964 of the Assam and Nagal and H gh Court in Sales
Tax Reference No. 1 of 1963.
Naunit Lal, for the appellant (in both the appeals).
B. P. Maheshwari, for the respondent (in both, the appeals).
The Judgrment of the Court was delivered by
Ramaswam , J. These appeal s are brought, by special, |eave,
from the judgment of the High Court of Assam and Nagal and
dated May 20, 1964 in Sales Tax Reference No. 1 of 1963.
The respondent is a registered deal er under the Assam Sales
Tax Act (Act 17 of 1947). For the two periods ending
Septenber 30, 1959 and Septenber 30, 1960, the Sales Tax
O ficer assessed the
962
respondent to sales tax holding that hydrogenated oil was
exenpt from sal es tax but the value of the containers should
be assessed at Re. 1/- for each container of hydrogenated
oil and at 2 annas for salt bag and a small nustard oil tin
which are other  exenmpted -goods for the period ending
Sept enber - 30,-1959. For the other period ending Septenber
30, 1960, the value of the containers of the exenpted goods
was estimated at Rs. 21, 5001. The respondent preferred
appeals to the Assistant Commi ssioner of Taxes, but the
appeals were dismissed. The respondent preferred second
appeal s-before the Assam Board of Revenue which by its order
dated June 17, 1963 also disnissed the  appeals. The
respondent thereafter filed an application under s. 32 of
the Assam Sal es Tax Act, 1947 for reference of the follow ng
two questions of |law to the Hi-gh Court
"(1) \Whether delivery. of goods nmade to the
Assam Ri fl es and NEFA, at Rowiah Air Port for
consunpti on outside the State of Assam
constitutes a sale liableto Sales Tax ' under

the Act ?
(2) VWet her the value of the containers of
hydrogenated oil is assessable to Sales Tax

under the Act though the oil itself 1is not

taxabl e under it ?"
By its judgnent dated May 20, 1964 the H gh Court _answered
the first question against the assessee. Wth regard to the
second question, the H gh Court held that the value of “the
contai ners was not assessable to sales-tax "unless separate
price has been charged for the containers”". The H-gh Court
took the view that there was no evidence to show that
actually separate price was, paid for the containers and
hence there was no sale and there could not be any tax on
the containers. The Hi gh Court accordingly ‘answered the
second question in favour of the assessee.
The question presented for determ nation in these appeals is
whet her the value of containers of hydrogenated- oil is
assessabl e to sal es-tax under the Assam Sal es Tax Act, 1947.
On behal f of the appellant M. Naunit Lal contended that the
Hi gh Court has erred in holding that unless a separate price
has been charged for the containers the value of the
containers is not assessable to sales-tax. It was subnitted
that the parties may have intended in the circunstances to
sell the hydrogenated oil apart fromthe containers; and the
nere fact that the price of the containers was not
separately fixed woul d make no difference to the assessnent

of sales-tax. |n our opinion, the argunent put forward on
behal f of the appellant is well-founded and nust be accepted
as correct. It is well established that in order to con-

stitute a sale it is necessary that there should be an
agr eenent bet ween the parties for t he pur pose of
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agreenment mnust be supported by noney consideration, and that
as a result of the transaction the property should actually
pass in the goods. Unless all the ingredients are present
in the transaction there could be no sale of goods and
sal es-tax cannot be inposed [State of Mdras v. Gannon
Dunkerl ey and Co. [(Madras)](1). But the contract of sale
may be express or inplied. |In Hyderabad Deccan Cigarette
Factory v. The State of Andhra Pradesh(2). It was held by
this Court that 1in a case of this description what the
Sal es-tax authorities had to do was to ask and answer the
guestion whet her the 'parties, having regard to the
circunstances of the case, intended to sell or buy the
packing materials or ~whether the subjectmatter of the
contracts of sale was only an exenpted article, and packing
materials did not formpart of the bargain at all, but were
used by the sellers as a convenient and cheap vehicle of
transport. At page 628 of the Report Subba Rao, J.,
speaki ng for the Court,, observed as foll ows:

“I'n the instant case, it is not disputed that there were no
express contracts of sale of the packing materials between
the assessee and its custoners. On the facts, could such
contracts be inferred ? The authority concerned should ask
and answer the question whether the parties in the instant
case, having regard to the circunstances of the case, inten-
ded to sell or buy the packing materials, or whether the
subj ect-matter of the contracts of sale was only the ciga-
rettes and that the packing materials did not formpart of
the bargain at all, but were used by the seller as a con-
veni ent and cheap vehicle of transport. He may also have to
consider the question whether, when a traderin cigarettes
sold cigarettes priced at a particular figure for a  speci-
fied nunber and handed them over to a custonmer in a ' cheap
card-board contai ner of insignificant value, he intended to
sell the cardboard container and the custoner intended to
buy the sane ? It is not possibleto state as a proposition
of law that whenever particular goods were sold 'in a
container the parties did not intend to sell and buy the
contai ner also. Many cases may be. visualized where the
container is conparatively of high value and sonetines even
hi gher than that contained in it. Scent or whisky may be
sold in costly containers. Even cigarettes’ may be sold in
silver or gold caskets. It may be that in such cases the
agreement to pay an extra price for the container nmay be
nore readily inplied."

The question as to whether there is an agreement to sel
packing material is a pure question of fact dependi ng, . upon
the circunmstances found in each case. But the Hi gh  Court
answered the

(1) [1959] S. C R 379.

(2) 17 S. T. C. 624.
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guestion of Jlaw referred to it by the Board of Revenue
wi t hout addressing itself to the question whether there was
an express or inmplied agreenent for the sale of the
contai ners of hydrogenated oil in the present case.

We accordingly set aside the judgnment of the Hi gh Court and
direct that the answer to the second question should be that
the val ue of containers of hydrogenated oil is assessable to
sal estax under the Act if there is an express OK, inplied
agreenment for the -sale of such containers. These appeals
are, accordingly, allowed At the time of grant of specia
leave this Court nmade a condition that the appellant wll
pay the cost of the respondent in any event.
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M. Naunit Lal on behalf, of the appellant gave an under
-taking that if these appeals are allowed no further steps

will be taken to tax the respondent for the containers for
the periods covered in the present case.
G C

Appeal s al | owed.
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