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CASE NO. :
Appeal (civil) 1497 of 2007

PETI TI ONER
SECRETARY PADI PPU K. S. SANGAM LTD

RESPONDENT:
C. VARGHESE

DATE OF JUDGVENT: 20/03/2007

BENCH
Dr. AR LAKSHVANAN & ALTANMAS KABI R

JUDGVENT:
JUDGMENT
(Arising out of SLP(C) No.7380 of 2006)

Dr . AR. LAKSHVANAN,  J.
Del ay condoned.

Leave granted.

Heard M. T/L.V.lyer, |earned senior counsel for the appellant and
Dr. K. P. Kyl asanatha Pillai, |earned counsel for the respondent.

Thi s appeal has been filed agai nst the judgnent and order
dt. 24.02. 2006 passed by the High Court of Kerala in Wit Appeal No.1578 of
2004.

The only question arises for our consideration in this appeal is
whet her the appellant-society is engaged in ‘dairy farmng’

The appellant is a co-operative Society registered under the Keral a
Co-operative Societies Act, 1969 and engaged in the collection of mlk from
its menmbers and distribution thereof. The respondent herein is a nilk user
in the appellant-soci ety whose work, according to the appellant, is mainly
between 6.30 a.m and 8.30 a.m on all days. As per the settlement arrived
at before the District Labour Oificer Kasergod on Septenber 20, 1990, the
respondent was being paid a consolidated pay of Rs.350/- per-nonth from
April 1, 1990. The Assistant Labour Oficer, Kasergod al so inforned the
appel l ant on 25.03.1998 that the m |k producing in co-operative Societies
had not been included under the M ni num Wages Act by any Notification
and that there was no orders fixing mnimumwages for enpl oyees of such
soci ety.

In the meanwhil e, the respondent filed an application before the
Deputy Labour Conmmi ssioner claimng paynent-of mni mumwages under
the M ni mum Wages Act for the period 01.01.1993 to 31.12.1994 as if the
said Act was applicable to co-operative Societies engaged in nere
purchase of mlk fromnmenbers and distribution thereof. The application
was al | owed despite appellant’s contest. The appellant challenged the
deci sion before the H gh Court in wit proceedings contending that the
enpl oyment in the Society was not a schedul ed enpl oynent under the Act
and, therefore, the second respondent was not conpetent to pass such an
order for payment of m ninum wages under the Act.

The | earned Single Judge of the Kerala Hi gh Court accepted the
contention and after a detailed reasoning held that the Act was not
applicable to the enmploynment in question which applied, inter alia, only to
‘dairy farmng’. This judgnment has, however, been reversed by the Division
Bench of the High Court with a view that even distribution of mlk by a
Society like the appellant will attract the provisions of the Act.

We have heard extensive argunents advanced by the | earned senior
counsel for the appellant and | earned counsel for the respondent-

workman. In our view, the inmpact of the order passed by the Division
Bench on the appellant is very serious. Admittedly, the first respondent
was enployed only as a mlk tester. It is also not in dispute that the

appel | ant-society is engaged in purchasing mlk fromits nmenbers and
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distributing it. It is also not in dispute that the appellant-society does not
own cattle mlch and they buy mlk for the purpose of production of mlk
and ‘dairy farming’. The contention of Dr. K. P. Kyl asanatha Pillai, |earned

counsel for the respondent, is that the sale of milk does formpart of the
process of the production of mlk which constitute ‘dairy farmng . W are
unabl e to countenance the said subm ssion because it is only a part of the
process of distribution of mlk. 1In our view, the mere activity of buying
mlk fromits nmenbers and distributing it will not constitute ‘dairy farmng
when there is no rearing of milch cows and no agriculture or farmng
activity is carried on by the Society. The High Court, in our opinion, ought
to have held that the appellant-society which nmerely collects mlk fromits
menbers and distributes is not engaged in any enpl oynent schedul ed
under the Act. This apart, the respondent’s claimthat it falls within the
purview of ‘dairy farmng' in Schedule Il cannot also be accepted and we
are unable to accept the subnission nade by the | earned counsel for the
respondent and the reasoni ng given by the Division Bench of the High
Court. W are, therefore, set aside the order passed by the Hi gh Court and
al l ow the appeal filed by the appell ant-society.

During the pendency of the proceedings, the respondent was paid
sonme sal aryincluding mni mum wages.. W nmake it clear that the anount
whi ch has al ready been paid shall not be recovered fromthe respondent.
The appeal stands all owed accordingly.

No costs.




