http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 15

PETI TI ONER
KULATHI L MAMVU

Vs.

RESPONDENT:
THE STATE OF KERALA

DATE OF JUDGVENT:
02/ 03/ 1966

BENCH

WANCHOO, K. N.

BENCH

WANCHOO, K. N.
GAJENDRAGADKAR, P.B. (QJ)
H DAYATULLAH, M

SHAH, J.C.

SIKRI, S M

RAMASWAM |, V.

Cl TATI ON
1966 AIR 1614 1966 SCR (3) 706
Cl TATOR | NFO :

RF 1971 SC 472 (8)

F 1972 SC2166 (7)

F 1973 SC 505 (7)

E 1974 SC 645 (34)
ACT:

Constitution of India Art. 7-Mgrated’ ~ neaning of-Wether
nere noverrent from one place to  another constitutes
m gration.

HEADNOTE:

A was born in Kozhi kode of parents who were both /Indian
citizens. |In 1948 at the age of 12 he went to Pakistan. He
cane to India for some tinme in 1954 on a Paki stani~ passport
in which he was described as a Pakistani national. He again
cane for sone time in 1956. After that there was no record
i n Kozhi kode of his novenments but in 1964 he was again found
there wthout any valid travel docunments. -~ On action under
the Foreigners Act being taken against hima wit petition
was filed in the H gh Court and it was urged that he was an
Indian citizen. The H gh Court held that he had ' mgrated
to Pakistan within the nmeaning of Art. 7 of the Constitution
in 1948, and therefore was a foreigner. Wth certificate
the appellant cane to this Court.

HELD: (per P.B. Gajendragadkar, C.J., K N Wanchoo, S M
Sikri and V. Ramaswani, JJ)

(i) The word "migrated" is capable of two neanings : ln-.its
narrower connotationit means going fromone place to
another with the intention of residingpernanently in the
latter place; in its wider connotation it sinply going from
one place to another whether or not with the intention of
per manent residence in the latter place. In Art. 7 the word
is used in its wider sense, Shanno Devi’s case in which the
narrower neaning was attributed to the word was wongly
decided. [709 C, 714 A

Snt. Shanno Devi v. Mangal Sain, A l.R 1961 S.C. 58, held
wrongly deci ded.

(ii)The non-obstante clause with which Arts. 6 and 7 begin
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shows that the concept of domicile found in Art. 5 is not to
be brought into these Articles. Moreover Arts. 6 and 7
speak of migration after March 1, 1947 when partition had
not yet taken place. At that time the question of change of
domicile did not raise, and even after partition people
noved without formng any definite intention as to their
per manent pl ace of abode. [712 D; 713 B]

(iii)However, even when used in the wider sense the

wor d “m grated" cannot take in novenent whi ch was
i nvoluntary or for a specific purpose and for a short and
l[imted period. [713 D E]

Per Hidayatullah J. (dissenting)

The decision in Shanno Devi’'s case was correct. The word
"mgrate" in the context of Arts. 6 and 7 cannot nean nere
goi ng fromone place to another. Just as domicile is a
guestion of fact and intention, mgration is also a question
of fact and intention: The  inmrediate requirenent of
intention in mgration as used in the Constitution is that
the person ed to change his abode fromone part of India to

anot her . I'f the part to which he went cane to be
i ncorporated in the territory of Pakis-
707

tan he had to return the nmanner prescribed in the proviso to
Art. 7 or he would not be deemed to be a citizen of India.
[719 B-C, 718 F-H

Per Shah J.-The word "migrate? is usedin nore senses than
one and the context must decide “its meani ng. In
ascertaining the neaning of that word in Arts. 6 and 7 the
court would have ‘regard to the scope and object of the
constitutional provisions examined in the light of the
events which were witnessed both before and after the birth
of the domi nions of India and Pakistan. ~ Another matter that
nmust be kept in mndis that Arts. 6 and 7 deal wth the
status at the conmencenent of the Constitution. And if
intention to take up permanent residence in one or the other
dom ni on, coupled with novenent could alone justify a «claim
for citizenship of the country .into which the mgrant has
noved, a large nunber of persons who mgrated from the
territory of Pakistan to India would find thenselves wi thout
citizenship of India. Therefore "migrated from the
territory of India" wthin the meaning of Art.” 7 nmeans
nmoving fromone place to another but not —necessarily wth
the intention of permanently residing in the country into
whi ch the person has noved. [720 F; 721 C, 723 A-B]

Case | aw consi dered.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Criminal Appeal No. 24 of
1965.

Appeal fromthe judgnment and order dated Decenber 21, | 1964,
of the Kerala High Court in OP. No. 3077 of 1964.

O P. Malhotra, S.N. Prasad, J.B. Dadachanji, O C. Mathur and
Ravi ndra Narain, for the appellant.

Niren De, Additional Solicitor-General, A G Puddissery and
MR K Pillai, for the respondents.

Niren De, Additional Solicitor-General, R Ganapathy I|yer
and B.R G K Achar, for the intervener

The Judgnent of GAJENDRAGADKAR, C.J., WANCHOO, SIKRI AND
RAMASWAM , JJ. was delivered by WANCHOO J., HI DAYATULLAH AND
SHAH, JJ. delivered separate opinions.

Wanchoo, J.-The main question that arises in this appeal on
a certificate granted by the High Court of Kerala is the
interpretation of the word "migrated" in Art. 7 of the
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Constitution. Aboobacker on whose behalf the wit petition
from which this appeal has arisen was filed in the Hgh
Court was born on March 5, 1936 in the district of Kozhi kode
of parents who were both Indian citizens. Aboobacker |eft
India sonetine in 1948 and went to Karachi in Pakistan when
he was a boy of 12 years of age. He remmined in Pakistan
till 1954, On March 10, 1954, he obtained a Pakistan

passport and canme to district Kozhikode in India on visa
granted to himin Septenber 1954. On Novenber 1, 1954, he
again left for Pakistan. 1In 1956 he canme to India again
with the sane passport but on a fresh visa obtained in Apri

1956. He remained in India till June 1956 when he returned

again to Pakistan.’ In the passport Aboobacker’s father who
was dead by then was described as an Indian and Aboobacker’s
own nationality was ~given as a Pakistani, and the
approxi mate date of migration was nmentioned as 1948. There
was no record in Kozhi kode after June 1956 as

708

to the whereabouts of Aboobacker; but in Cctober 1964 he was
found living in-the district of Kozhikode and did not have

any valid travel docunents. Consequently he was arrested
and a case under the Indian Passport Rules 1950 was
regi stered against him He was released on bail thereafter
and the matter was reported to State Government. On this
report the State Governnent passed on 'order on Novenber
5,1964 under the Foreigners Act (No' 31 of 1946) requiring
himnot to remain in India. As Aboobacker was unwilling to
conply with the order he was arrested and det ai ned.

On Novenber 16, 1964, a wit petition was filed on behalf of
Aboobacker by the appellant-in the Hgh Court, and the
contention raised therein was that Aboobacker -was an Indian
citizen and therefore the order passed agai nst hi munder the
Foreigner’s Act was illegal. 1t was prayed that the order
shoul d be quashed and Aboobacker rel eased.

The petition was opposed on behalf of the State and on the
facts which we have set out above and which are not in
di spute now, the contention of the State was that Aboobacker
ceased to be a citizen of India when the Constitution cane
into force by virtue of Art. 7 thereof and in -consequence
the order directing himto | eave India under the Foreigner’s
Act was | egal and proper.

The nmain contention raised before the H gh Court on behalf
of Aboobacker was that Art. 7 had no application in this
case because migration contenplated in that Article nust  be
with the intention to | eave India permanently and settle
finally in Pakistan and that as Aboobacker was a minor at
the time he left India he could not be inputed with any such
intention, and in" any case he had no such intention because
he had sinply gone to Karachi in search of livelihood as he
was poor. On the other hand, it was contended on behalf of
the State that no such intention was necessary “and that
mgration under Art. 7 of the Constitution sinply nmeant the
physical act of going fromlndia to Pakistan and if any
person did so whether he was a minor or a mgjor he would  be
covered by Art. 7 of the Constitution. Reliance was placed
in the High Court on behalf of Aboobacker on a decision of
this Court in Snt. Shanno Devi v. Mangal Sain. (1) The High
Court seens to have held that even if any such intention was
necessary there was sufficient indication to prove that
Aboobacker had such intention. The High Court did not
accept the extrene argunent on behal f of Aboobacker that a
m nor could never have any such intention. It therefore
held that Aboobacker had migrated to Pakistan within the
nmeaning of Art. 7 and was thus a foreigner wthin the
meaning of that word in the Foreigner’s Act and the State
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Government was justified in ordering himnot to remmin in

India, and as he was unwilling to conply with that order his
arrest for the purpose ,of deporting himto Pakistan was
justified. In consequence, the

(1) [1961] 1 CR 576 - A I.R 1961 S.C 58.

709

petition was di sm ssed. Thereafter on an application for a
certificate, the H gh Court granted the certificate to
appeal to this Court on the ground that a question as to the
interpretation of Art. 7 of the Constitution was involved in
the case.

The main question that falls -for consideration therefore is
the neaning of the word "mgrated” used in Art. 7 of the
Constitution Article 7 runs thus:

"Notwi t hstandi ng anything in articles 5 and 6, a person who
has after the first-day of March 1947, migrated from the
territory of Indiato the territory now included in Pakistan
shal | not be deermed to be a citizen of India:

Provided. ... ... .. ... ........ "

The word “"migrated’ is capable both of a narrower neaning as
well as of a wider neaning. In-its narrower connotation it
means goi ng fromone place toanother with the intention of
residing permanently in the latter place; in its wder
connotation it sinply means going fromone, place to another
whet her or not with any intention of permanent residence in
the latter place. |In Wbster’'s dictionary (Second Edition

1937), the word "migrate" neans "to go fromone place to
another; especially' to nove fromone country, region or
pl ace of abode or ‘sojourn to-another, wth a view to
resi dence; to nove." Corpus Juris Secundum published in 1948
gi ves the sane neani ng except that it adds one nobre neaning
nanely, "to change one’'s place of residence". It wll be
seen that if the narrower meaning i s given an intention to
settle in the place to which a person noves on mgration is
necessary. On the other hand if the wider neaning is given
all that is necessary is that there should be novenent @ from
one place to another whether or not there is any intention
of settlenent in the place to which one noves. The question
that is posed for our consideration is which of the two
meani ngs was i ntended by the Constitution-makers when they
used the word "migrated” in Art. 7. The matter ~has been
referred to a |larger Bench because when dealing with the
same word "migrated" in Art. 6, this Court took the view in
Smt . Shanno Devi’'s case(1l) that the word "nmigrated" ~had
been used in that Article in the narrower sense. The
contention on behal f of Aboobacker is that the same narrower
meani ng should be given to this word in Art. 7.

In order to decide the question whether the narrower or. the
Wder neaning of the word "m grated" was intended by the
Constitution-nmakers, we have to |ook at the schenme of  Part
11 of the Constitution which deals with citizenship. The
first Article inthat Part is Art. 5 and it lays down the
normal rule of citizenship. Under that Article every person
who has his domicile in the territory of India at the
comencenment of the Constitution and satisfies one of

(1) [21961] 1 SS.CR 576 : AIl.R 1961 S.C 58.
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the three conditions laid down thereinis a citizen of
I ndi a. But the Constitution also deals with the abnorma

situation that prevailed in the country about the time of
its partition between India and Pakistan and Articles 6 and
7 deal with that abnormal situation. It is welt,-known that
there was | arge novenent of population fromwhat is now the
territory of Pakistan to the territory of India and vice
versa from about March 1947 and this continued late into
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1948. Articles 6 deals with this nmovenent of popul ation
fromthe territory now included in Pakistan to the territory
of India while Article 7 deals with the noverent from the
territory of India to what is nowthe territory of Pakistan.
Both these Articles begin with a non obstante clause.
Article 6 begins with the words "notw thstanding anything in
Article 5" and Article 7 begins with the wor ds
"notwi thstanding anything in articles 5 and 6". The pre-
sence of the non obstante clause in both these Articles
clearly indicates that they were neant to deal wth the
abnormal situation to which we have already referred,, and
prescribe conditions as to who shall be deened to be
citizens of |India on the date of the comencenent of the
Constitution (Art. 6) and who shall not be so deemed (Art.
7). It is also remarkable that both these Articles are
silent on the question of domicile and the presence of the
non obstante <clause in the beginning of these Articles
clearly shows in our opinion that the concept of domcile
was not to be, brought into them when decidi ng who shall be
deened citizens of India (Art. 6) or who shall not be deened
to be citizens of India (Art. 7). These two Articles nmnake
special provision for dealing with the abnormal situation
created by | arge novement of popul ation fromone side to the
other and vice versa and lay down special criteria of their

own, 1in one case for deciding who shall be deened to be
citizens of India (Art. 6) and in the other case who shal
not be deened to be such citizens (Art. 7). It seems to us

therefore that the Constitution-makers did not intend that
the concept of domicile should be brought into Articles 6
and 7 notwi thstandi ng that such concept was present in Art.
5, which provides for the normal case of citizenship of
I ndi a. In this situation it seens tous clear that when
Art. 6 as well as Art. 7 use the word  "nigrated', the
intention must have been to give the wider neaning to that
word, nanely, going fromone territory to the other

We may in this connection refer to the fol I 'owi ng
observations of Mahajan, C.J. in Central Bank of India v.
Rain Narain(l) to show that the idea of domicile or
per manent change of residence could not be apart of the
meani ng of the word "nigrated" as used in Arts. 6 and 7:-
"It has to be renenbered that in October or Novenber 1947
men’s minds were in a state of flux. The partition of India
and the events that followed in its wake in both

(1) [21955] 1 SSCR 697: A l.R 1955 S.C. 36.

Paki stan and I ndia were unprecedented and it is difficult to
cite any historical precedent for the situation that  arose
M nds of people affected by this partition —and who were
l[iving in those parts, were conmpletely unhinged and un-
bal anced and there was hardly any occasion to form
intentions requisite for acquiring domcile in one place or
anot her . People vacillated and altered their programes
fromday to day as events happened. They went backward and
forward; famlies were sent -fromone place to another for
the sake of safety.

"Mbst of those displaced from Wst Pakistan had no per nanent

hones in India where they could go and take up abode. They
overni ght becane refugees, living in canps in Pakistan or in
I ndi a. No one, as a matter of fact, at the nonment thought

that when he was | eaving Pakistan for India or vice versa
that he was doing so for ever or that he was for ever
abandoni ng the place of his ancestors.”

If this was the situation (and we have no doubt that it was
so even from March 1947) at the tine when the abnorma
novermrent of population fromone side to the other took
pl ace, there can be no doubt that when the Constitution-
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makers used the word "migrated" in Arts. 6 and 7 they could
never have intended to give what we have called the narrower
nmeaning to the word "migrated", for there could be no
deliberate intention to change one’s residence permanently
when this |arge novenent of population fromone side to the
other and vice versa took place. That is also the reason
why both these Articles begin with a non obstante cl ause and
thus in our opinion exclude the concept of donicile for the
purposes of these Articles. |If that was so and if the
concept of domicile is excluded fromthese two Articles and
we have no doubt that it is so excluded by the use of the
non obstante clause in both these Articles, the word
"mgrated" used therein nmust be given the w der neaning. |If
we give the narrower nmeaning to it we shall be introducing
the concept of donmicile inthese two Articles which was
obvi ously not intended by the Constitution-nakers and in any
case was definitely negatived by the use of the non obstante
cl ause at 't he begi nning of both these Articles.

It is| said that curious consequences would follow if the
intention of residing permanently in one territory or
another when the migration took place is not inherent in
these two Articles. These curious consequences are said to
be illustrated by the case of two persons, one of whom was
born in what is nowlndia and has all along |lived there and
anot her person who /though born in what is now India went to
live in areas now in Pakistan and then noved back to areas
in what is now India. The first named person would have to
satisfy the requirenment of donicile at the commencenent of
the Constitution under Art. 5 before he can be a citizen of
I ndia while the other

712

-woul d not have to satisfy this condition if he falls within
Art. 6. That is undoubtedly so. But we do not see anything
strange in it. "I n the hypot hetical ~exanple the  first
person woul d have no difficulty in establishing his donmicile
in India for the very assunption that he was born in |India
and lived in India all along would prove his ,domcile. In
the case of the other man the necessity of domcile is
certainly obviated on our interpretation of Art. 6 but that
is because Art. 6 was dealing with an abnormal situation and
therefore ,did away with the concept of domicile by the use
of the non obstante clause therein. That is one reason  why
we think that the Constitution-makers intended to give what
we have called the wider neaning to the word "mgrated" in
Articles 6 and 7.

Then we may refer to Art. 8. That Article also begins wth
the non obstante cl ause "notwi thstandi ng anythingin article
5". "That Article confers Indian citizenship on a person
who on the face of it had no domicile in India, if certain
conditions mentioned therein are fulfilled. It is /clear
therefore that when Art. 8 as well as Articles 6 and 7 use
the non obstante clause, the intention clearly -is to
excl ude t he concept of domcile from these three
Articles. .Article 6 would deem a person to be a citizen of
India if the conditions thereof were satisfied while Article
7 would nmake a person not a citizen of India if conditions
thereof were satisfied and finally Art. 8 would deem a
person to be a citizen of Indiaif the conditions thereof
were satisfied-all of course at the comencenent of the
Consti tution. W may add that Art. 7 begins with a non
obstante clause which excludes both Articles 5 and 6.
Therefore, a person to whomArt. 7 applies cannot claim
citizenship either wunder Art.5 or under Art. 6. He can
either fall under the main part of Art. 7 ,(in which case he
will not be deenmed to be a citizen of India) or take
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advantage of the proviso to Art. 7, if he can, to show that
he has becone a citizen of India thereunder

There is another consideration which |eads us to the sane
concl usi on. Article 6 which provides for deenming a person
to be a citizen of India lays down in cl. (b) (i) that such
person shoul d have migrated to India before the 19th day of
July 1948 and should be ordinarily resident in the territory
of India since the date of his -,Mgration. Now this
provision wll apply to all cases of migration before the
19th day of July 1948 and even before the 15th day
of . August 1947 when | ndia and Paki stan canme into existence.
Take ,a case of a person who migrated fromwhat is now the
territory of Pakistan to what is now the territory of
India in 1946. Atthat tinme there could be no question of
hi s changi ng hisdonicile for both territories were parts

of the sane -country. Therefore when Art. 6 speaks of
mgration it can only ,nean going fromone part of the
country to another and there -would be no question of any
i ntention to change the domcile by such m gration
Simlarly Art. 7 speaks of migration fromthe territory

713

of India to the territory of Pakistan after March 1, 1947.
Take the case where a person mgrated after March 1, 1947
but before August 15, 1947, when India and Pakistan came
into existence. At that tine there could be no question of
any intention of changing the domicile for the two countries
were still one and it was only in June 1947 that the fina
decision to divide India as it was before August 15, 1947
was taken. Even so, the exact boundary between the two
countries which were to come into existence was not settled
till the Radcliffe award just about August 15,1947.. 1n such
a situation it would in our opinion be odd to'introduce the
concept of domicle either in Art. 6 or Art. 7. Al these
consi derations therefore lead us to the conclusion that when
the Constitution-makers used the word "migrated" in Art. 6
and Art. 7 they used it in the w der sense to which we have
referred earlier and not in the narrower sense and this
nmeaning is in our opinion in accord with the circunstances
whi ch prevailed at the tine which resulted in | arge novenent
of popul ation fromone side to the other

Even so we are of opinion that there is one qualification
which nust be attached to the word "migrated” as wused in
these two Articles, even though that word has the  wi der
nmeani ng of going fromone place to another in the context of

these Articles. That qualification is that the novenent
shoul d have been voluntary and shoul d not have been for a
specific purpose and for a short and, limted period. A

case where a person went on what may be called a visit from
the territory of India to the territory of Pakistan for a
short and limted period with a specific purpose would not
be. covered by the word "migrated" as wused in.-art. 7.
Simlarly a case where a person was forced to go from the
territory of Indiato the territory of Pakistan as, for
exanpl e, where he mght have been kidnapped or abducted
woul d not be covered by the word "m grated" as used in Art.
7. Barring such cases the word "migrated" as wused in
Articles 6 and 7 has the w der neaning, nanely, novenent
fromone territory to another territory whether or not wth
the intention of permanent residence in the latter place.
W may in this connection refer to State of Bihar v. Kumar
Amar Singh(1l),, In that case a lady went to Karachi in July
1948 | eaving her husband in India. Her case was that she
had gone there for nedical treatnent, but this was found to
be false. It was held that she had migrated fromindia to
Paki stan after March 1, 1947 and even if Art 5 could be said
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to be applicable on the assunption that her domcile was
that of her husband, the case was covered by Art. 7 which
applied notw thstanding anything in Art. 5. Thus this case
shows that if migration was voluntary and not wth a
speci fic purpose and for a short and limted period, Art. 7
woul d apply irrespective of the fact whether the mgration
was with the intention of residing, permanently in the place
to which the person nigrated.

(1) [1955] S.C.R 1259: A l.R 1955 S.C. 282.

714

This brings us to Smt. Shanno Devi’s case(1l). W are of
opi nion that the narrower meaning given in that case to the
word "migrated" as wused in Art. 6 is wth respect not
correct, and that the word "mgrated" used in Arts. 6 and 7
has the w der neani ng nanely, coming or going fromone place
to another, whether or not with the intention of residence
in the latter place, subject to the qualification which we
have already indicated

We may incidentally refer to Art. 9 also though it does not
directly " arise insofar as the question before us is
concerned. That Article provides that no person shall be a
citizen of India by virtue of ‘Article 5, or be deened to be
a citizen of India by virtue of Article 6 or Article 8 if he
has wvoluntarily acquired the citizenship of any foreign
State. That Article came up for consideration in State of
Madhya Pradesh v. Peer Mhd. & Another(2) and it was held
that it did not apply to a case of acquisition of foreign
citizenship after the Constitution came into force but only
applied to such cases where foreign citizenship was acquired
before the Constitution conmenced. By oversight however in
Abdul Sattar Haji |brahimPatel v. State of Gujarat(3) it
has been stated that cases in which nigration had taken
place after January 26, 1950 fall to be -considered under
Art. 9 of the Constitution. Article 9 does not use the word
"mgration" and deals only with voluntary acquisition of
citizenship of a foreign State before the Constitution came

into force as already decided in Peer Mhd.’'s case(2). e
have thought it fit to refer to Art. 9 to correct the slip
which has occurred in Abdul Sattar’'s case(3). Cases of

voluntary acquisition of foreign citizenship after the
commencement of the Constitution have to be dealt” with by
the CGovernment of India under the G tizenship Act, 1955.
Coming nowto the facts of the present case it is _obvious
that Aboobacker went voluntarily to the territory of
Paki stan sone time after March 1, 1947. It “is equally
obvi ous that he did not go for any specific purpose-and for
a short and limted period. H's case therefore clearly
falls wthin the neaning which we have givento the word
"mgrated" in Art. 7 and therefore by virtue of that Article
he will be deened not to be a citizen of India on the date
of the commencenent of the Constitution. Thereafter he has
not acquired the citizenship of India and he shoul d
therefore be held to be a foreigner; and if that is so, it
is not disputed that the order passed by the State
Government is legal and the view taken by the Hi gh Court
thereof is correct.

In the view we have taken of the neaning of the word "nmigra-
ted" in Art. 7, it is unnecessary to consider the other
point raised on behalf of Aboobacker, nanely, that a mnor
can never have the

(1) [21961] 1 SSCR 576: Al.R 1961 S.C. 58. (2) [1963]
Supp. | S.C.R 429.

(3) A LR 1965 s.C. 810.
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intention inplicit in the narrower nmeaning of the word
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"mgrated". The appeal therefore fails and is her eby
di snmi ssed

H dayatullah, J. | agree that Aboobacker, on whose behalf
this appeal has been filed cannot be said to have acquired
the citizenship of India under the Constitution, but as |

construe the word ’'migrate’ in Arts. 6 and 7 of the
Constitution differently | wsh to record ny reasons
separatel y. The facts have been stated already and | need
not repeat themat length. Aboobacker left India in 1948
when he was 12 years old and went to Karachi. He came to

India in 1954 on a Paki stani passport obtained on March 10,
1954 and returned to Pakistan in Novenber 1954. He came
once again on the sane passport in June 1956 and went back
to Pakistan. |In October 1964 he was found in the district
of Kozhi kode without proper travel papers and the present
proceedi ngs started against him He does not claimto have
returned to India wunder a permt for resettlenent of
permanent .« return issued by or under the authority of any
I aw, which prinma facie, he ought to have done under Arts. 6
and 7 if 'hewished to assert his Indian citizenship. As he
admttedly ’'migrated after March 1, 1947, Art. 7 would
apply to himbut his claimis that he did not ’'migrate’
because he had no intention at the time, being a mnor of
acquiring a new domcile. He relies on a decision of this
Court reported in/Snt. Shanno Devi v. Mangal Sain (1) (to
which | was a party) in support of his contention that the
word 'migrate’ means going to another country with a view of
acquiring a new domicile there. That rulingis questioned
in this appeal. It was decided in Shanno Devi’'s case(l)
that the word ’'mgrate’ nmeans-going from one place to
another with the intention of permanently residing in the
latter place.

As doubt has been expressed | wish to give ny reasons for
adhering to the view then expressed. The word 'migrate’ has
many shades of neaning. At one end of the spectrumit means
to go fromone place to another and at the other to |eave
one’s country to settle in another. The word al so /connotes
noverment from one place of abode to anot her place of abode.
My | earned brother Wanchoo has held that the word ’nigrate’
nmeans no nore than to go fromone place to another and that
the, element of an intention to acquire a domicile is not
necessary. He has, however, given instances of sonme cases
in which going fromone place to another would not be
sufficient because either the going was involuntary or there
was nho intention to stay in the new place but to return
These instances, which | also adopt, show that migration is
not bare physical movenent fromlindia to the territory now
i ncl uded in Pakistan but is such nmovement acconpani ed by an
intention of sone sort. Wat that intention should be is
the matter, in dispute.

(1) [1961] 1 S.CR 576 A I.R 1961 S.C. 58.
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Articles 5* to 10 deal with who shall be regarded ‘as a
citizen of India and who shall not. By the fifth article*
every citizen, who at the commencenent of the Constitution
had his domicile in the territory of India and (a) who was
born in the territory of India or (b) either of whose
parents was born in the territory of India; or (c) who had
been ordinarily resident in the territory of India for not
| ess t han five years i medi ately precedi ng such
commencenent, is a citizen of India. If we were to apply
this test we would have to enquire whet her Aboobacker, who
adnmttedly was born in India, had his domicile in the
territory on January 26, 1950. But this article does not
apply to himbecause he admittedly left India for Karach
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which is now in Pakistan, after the 1st day of March, 1947.
H's case therefore, falls within Art. 7. It is, however,
claimed that as he was a nminor in 1948 he could not have any
intention to change his domicile and as he went to Karach

in search of |livelihood, his domcile continued to be
I ndi an. As Aboobacker was aged 12 at the time he went to
Karachi, can we say that his going to a place now in the

territory of Pakistan anpbunts in the circunstances to what
the word ’'migrate’ connotes and attracts the provisions
applicable to persons mgrating after March 1, 1947 ? |
Before I attenpt to answer this question | shall say a few
words about Arts. 6 and 7 because that will show how | view
the word "migrate’ used in them Article 6 begins with the
words "Notwithstanding anything in article 5" and |ays down
that a person who has ' nmigrated to the territory of India
fromthe territory now included i n Paki stan shall be deened,
to be a citizen of India at the comencenent of the
Constitution if he or either of his parents or any of his
grand-parents was born in India as defined in the Governnent
of India Act, 1935, (as originally enacted) and (a) in case
such person -had so migrated before the nineteenth day of
July, 1948 he had been ordinarily resident in the territory
. LML5
*5. Citizenship at the comencenent of the Constitution
At the commrencenent of the Constitution every person who has
his domicile in the territory of India and-

(a) who was born in the territory of India; or

(b) either of whose parents was born in the ‘territory of
I ndi a; or

(c) who has been ordinarily resident in the territory of
India for not less than five years imediately preceding
such comrencenent
shall be a citizen of India.

"16. Rights of citizenship of certain persons who have
mgrated to India from Paki stan.

Notwi t hstanding anything in article 5, a person who has
mgrated to the territory of India fromthe territory now
included in Pakistan shall be deemed to be a citizen of
India at the commencenent of this Constitution if-
(a)he or either of his parents or any of his grand parents
was born in India as defined in the Governnent of India Act,
1935 (as originally enacted); and
717
of India since the date of his mgration, or (b) “in case
such person had so migrated on or after the nineteenth day
of July, 1948, he had been registered as citizen of  India.
The non obstante clause has the effect or segregating
article 6 fromArt. 5.
Vi ewi ng Aboobacker’s case in the light of Art. 6.1 find that
he has not applied for registration nor has he proved that
he returned to India before the nineteenth day “of ' July,
1948. In fact he cane back nuch after that date’. Si nce
Art. 6 deals with rights of’ citizenship of persons who
mgrated to India from Pakistan both the conditions in Art.
6 are not satisfied by Aboobacker

| shall now exam ne his claimunder the proviso to Art. 7.
Article 7* also begins. with the words "Notw t hstandi ng any-
thing in articles 5 and 6", and deals with a person who has,
after the 1st day of March 1947, nmigrated fromthe territory
of India to the territory now included in Paki st an.
Aboobacker migrated from the territory of India to the
territory now included in Pakistan after the 1st day of
March, 1947 and the article, therefore, applies to him He
can only claim the benefit of the proviso provided he
returned to India under a permt for resettlenent or
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permanent return issued to him as provided. A person who
returned to India as provided in the proviso was deened to
be treated as if he returned to India after the 19th day of
July, 1948 and had to register hinself. As Aboobacker went
to Karachi after the 1 st day of March, 1947 he could only
return to India in the manner provided in the proviso, that
is to say, under a permt for resettlenment and he had to get
hinself registered on his return. Again, Aboobacker nust

fail on this claimas he did not get hinself registered
after his return to India.
. LML5

(b)(i) in the case where such person basso m grated before
the nineteenth day of July, 1948, he has been ordinarily
resident in the territory of India since the date of his
m gration, or

(ii)in the case where such person has so migrated on or
after the nineteenth day of- July, 1948, he has been
regi stered as a citizen of India by an officer appointed in
that behalf by the Governnent of the Dom nion of’ India on
an application nmade by himthereof to such officer before
the comrencenent of this Constitution in the formand manner
prescri bed by that Government

Provi ded that no person shall be so registered unless he has
been resident in the territory of India for at least six
nont hs i nmedi atel y precedi ng, the date of his application."
*"7 Rights of citizenship of certain mgrants to Pakistan.
Notwi t hstanding anything in articles'5-and 6, a person who
has after the first day of March, 1947, mgrated from the
territory of India to the territory now included in pakistan
shall not be deened to be a citizen of India:

Provided that nothing in this article shall apply to a
person who after having so mgrated to the “territory now
i ncluded in Pakistan, has returned tothe territory of India
under a permt for resettlenent or pernmanent return issued
by or under the authority of any | aw-and every such person
shall for the purposes of clause (b) of article 6 be deened
to have migrated to their territory of India after the
ni neteenth day of July, 1948"

C/66-14
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It wll appear fromthis that three dates are -important.
The first is the 26th of January, 1950 on which day a person
who had his domcile in the territory of India and satisfied
one only of the three conditions in Art. 5 was deened to be
a citizen of India w thout anything nore. ~The ~application
of the other two articles depends on two dates. The first
date is the 19th day of July, 1948 when a permit system was
i ntroduced. Persons who had not migrated to the territory
of Pakistan but were in what is now Pakistan could return
-and claimcitizenship under Art. 6. If they did so before
the 19th -day of July, 1948 and ordinarily resided  in the
territory of India fromthat tinme till January 26, 1950 they
were to be citizens of India without anything nore. 1f they
mgrated to India after the 19th day of July, 1948 they had
to apply and get registered as citizens of India after
residing for six nonths continuously in the territory of
I ndi a.

The other date is the | St of March, 1947 which is crucia
for persons who mgrated after that date into the territory
now i n Paki stan. Such persons are not deened to be citizens
of India irrespective of whether they had, before their
mgration, domicile in the territory of India and whether
they satisfied anyone of the three conditions in Art. 5.
Si nce Aboobacker does not satisfy the conditions of Art. 5,
6 or the proviso to Art. 7 he cannot claimto be a citizen
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of India. He, however, contends that the word mgrate in
Arts. 6 and 7 neans nmigration with the intention of
acquiring a domicile in Pakistan. | shall now examine this

contenti on.

The word ’'migrate’ in this context cannot obviously nean
mere going fromone place to another. A lawer in Anritsar
who conducted a case in Lahore on the 2nd of March, 1947
could not be ,said to have migrated from India to the
territory now in Pakistan. His intention was not to change
his place of abode. 1In the same -way when persons fled the
danger ous area because death and rapine were at their heels,
they could not be said to have mgrated to the territory now
in Pakistan unless they were changing their abode. The
decisive consideration is whether in so mgrating a person
changed his abode, that is to say, he left the territory of
India to go and acquire an abode in the territory which is
now i n Pakistan. Just as domcile is a question of fact and
intention, mgration is also ‘a question of fact and
i ntention. The imrediate requirenent of intention in
mgration as used in the Constitution is that the person
i ntended to change his abode fromone part of India to
anot her. If the part” to which he went came to be
incorporated in the territory of Pakistan he had to return
in the manner prescribed in the proviso to Art. 7 or he
woul d not be deened tobe a citizen of India.

Aboobacker left India in circumstances to which Art. 7 nust
clearly apply. That he was a m nor nmakes -no difference.
The
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Constitution does not nake a distinction between an adult
and a minor. The intention of changing his abode fromlndia
to the territory now in Pakistan (whether he had it at the
time or not) must be attributed to him because he returned
to India several tines and went back again under a Paki stan
passport which clearly showed that he was intending to
change his abode fromlndia to Pakistan. H s subsequent
action shows the intention and an election to change the
abode which the word ‘mgrate’ in Art. 7 of the Constitution
obviously indicate. This was the view taken by Das Gupta J.
in Shanno Devi’'s case and | think that the decision was
correct.

I would dismss the appeal for the reasons | have set down
above.

Shah, J. The principal question raised in this appea
relates to the true neaning of the expression "nigrated from
the territory of India" in Art. 7 of the Constitution
conflict of opinion in this Court.

Part 11 of the Constitution deals with citizenship. By Art.
I | Parlianent is given the power to make provision 'wth
respect to the acquisition and termination of citizenship
and by Art. 10 every person who is or is deened to be a
citizen of India under the provisions of Arts. 5 to 9 shall
subject to the provisions of any |aw that may be made by
Parliament, continue to be a citizen of India. Articles 5,
6, 7 and 9 were intended to deal with citizenship, at the
comencenment of the Constitution. Article 8 deals wth
acquisition of citizenship by registration of a person
ordinarily residing in any country outside India, if he is
either before or after the commencenent of the Constitution
been registered as a citizen

By Art. 5 of the Constitution every person who had his
domicile in the territory of India [as defined in Art. 1(3))
and who was either born in territory of India, or either of
whose parents was born in the territory of India, or who had
been ordinarily resident in the territory of India for not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 15

| ess than five years i medi ately precedi ng such comrencenent
was to be a citizen of India. This is the basic rule
conferring citizenship at the comencemnent of t he
Constitution upon every person who had his domicile in the
territory of India and who satisfied one or nobre of the
three conditions in Art. 5. But Art. 5 was not exhaustive of
the conditions in which citizenship of India could be

clainmed at the comrencenent of the Constitution : persons
who did not satisfy the requirenents of Art. 5 could stil
be citizens. By Act. 6 a person who has migrated to the

territory of India fromthe territory now included in
Paki stan would be deened to be a citizen of India at the
comencenment of the Constitution if he satisfied two
conditions that (a) he or either of his parents or any of W
grand- parents was born in India as defined in t he
CGovernment of India Act, 1935; and that (b) he had either
m grated before
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July 19, 1948, and had ordinarily been resident in the
territory of India since the date of his migration or where
he had mgrated after July 19, 1948, he had been registered
as a citizen of India by an officer appointed in that
behal f. A person who could not claimto be a citizen of
India under Art. 5 could still be deened to be a citizen of
India if the conditions nentioned in cl. (a) and either of
the conditions incl. (b) of Art. 6 were satisfied. Article
‘“engrafts an exception both upon Arts. 5 and 6. A person who
woul d have been a citizen of India because he satisfied the
conditions of Art. 5 or who would be deenmed to be a citizen
of India because he satisfied the requirenments of Art. 6,
would still not be deenmed to be a citizen of India, if he
had after the first day of March, 1947, mgrated from the
territory of India to the territory included in Pakistan,
unl ess he had after having migrated to Pakistan returned to
the territory of India under a permt for resettlenent or
per manent return.

Article 6 therefore confers citizenship upon a person in the
conditions mentioned therein who would otherwise not be
entitled to that status, under Art. 5, where as Art. 7
di sabl es -a person fromclaining the status, notw thstanding
that he otherwi se conplies with the requirenments of Art. 5
or of Art. 6, if he has after the specified date mgrated
from the territory of India to the territory of Pakistan:
Article 6 deals with migration into India which confers
citizenship and Art. 7 deals with migration fromlndi a which
di sabl es a person fromclaimng citizenship of India at the
commencement of the Constitution. The expression "mgrated"
cannot have different nmeanings in the two Articles.

The word "migrate" is used in nore senses than one : it in
sone contexts means novenent from one region or country to
anot her inmplying intention to settle in a new |and
permanently; it in other contexts means novenent from one
pl ace to another without an intention to settle pernanently
in that of the other place. 1In ascertaining the neani ng  of
the expression "mgrate" in Arts. 6 and 7 the Court would
have regard to the scope and object of the Constitutiona
provisions examned in the light of the events which were
wi tnessed both before and after the birth of the doninions

of India and Pakistan, resulting in a violent upheaval in
which Jlarge scale exodus of population took place from
across the boundaries which divided the doninions. As
poi nted out by Mahajan, J., in Central Bank of India v. Ram
Narain (1)

"M nds of .people affected by this partition and who were
living in those parts were completely unhinged and un-
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bal anced and there was hardly any occasion to form inten-
tions requisite for acquiring domcile in one place or
anot her. People vacillated and altered their progranmes from
day to

(1) [21955] 1 S.C R 697, 705.

day as events happened. They went backward and forward;
famlies were sent fromone place to another for the sake of
safety. Most of those displaced from West Pakistan had no
permanent hones in India where they could go and take up
abode. They overni ght became refugees, living in canps in
Paki stan or in India. No one, as a matter of fact, at the
nonent thought that when he was | eaving Pakistan for India
or vice versa that he was doing so for ever or that he was
for ever abandoning the place of his ancestors. Lat er
policies of the Pakistan Governnment that prevented people
from going back to their —homes cannot be taken into
consideration in determning the intention of the people who
m grated at the rel evant nonent."

Anot her nmatter which nust also be kept in mnd is that Arts.
6 and 7 deal with the status at the comencenent of the
Consti tution. Therefore mgrationinto the territory of
India which conferred the status of citizenship under Art.
6, and migration fromlndia which disabled a person from
claimng citizenship under Art. 7 nust be conplete before
the date of the/ comrencenent of the Constitution. |If
therefore intention to settle permanently in the country in
which a person has noved is a necessary conmponent of
m gration, such intention nust have been forned before the
commencemrmt of the Constitution, and many persons who were
conpelled to move fromtheir hearths and hones on account of
a sense of insecurity resulting from riots and civi

conmotion still hoping that they would be going back to the
abodes of their ancestors when the situation returned to
normal, may not be deemed to have migrated at all. This, in

nmy judgnent, would introduce an el enent of wuncertainty in
the determnation of citizenship and involve great hardship
to the mgrants.

Two cases in which this Court was called upon to  consider

the nmeaning of "nigrate" may be referred to. In Sm.
Shanno Devi v. Mangal Sain (1) it was held by this Court
that the expression "mgrated to the territory of -India" in

Art. 6 of the Constitution nmeans "cone to the territory of
India with the intention of residing there pernanently":
The dispute in that case arose in an el ection case. Manga
Sain who was born in 1927 of Indian parents-in the territory
whi ch since August 15, 1947 had become part —of Paki stan,

moved in 1944 to Jullunder, and thereafter lived in the
territory which is part of India, except for a short period
when he went to Burna. It was contended in an election

di spute that Mangal Sain was not a citizen of |India and
therefore could not stand for election. That contention was
rejected by this Court on the finding that the respondent
Mangal Sain who had earlier nmoved froma place in Pakistan
to Jullunder had definitely nade up his mnd to make India
hi s permanent home and therefore he satisfied the first

(1) [1961] 1 S.C.R 576.
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requirement of Art. 6 after migration to the territory of
India from the territory now included in Pakistan and it
being established that Mangal Sain was born in India as
defined in the Governnent of India Act, 1935, he satisfied
the requirenent of cl. (a) of Art. 6.. The Court in that
case regarded noverment fromone territory to another, wth
intention to reside permanently in the newterritory as a
necessary ingredient. But in an earlier judgment of this
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Court in. The State of Bihar v. Kuma Amar Singh &
QO hers(1l), the question whether one Kumar Rani Sayeeda
Khat oon was, because of nmigration from the territory of
India after March 1, 1947, not to be deemed a citizen of
I ndi a. Kumar Rani who was born in the territory of India
and had married Captain Maharaj Kumar CGopal Saran Narayan
Singh of Gaya in 1920 left for Karachi in July 1948 and
returned to India in Decenber 1948 on a tenporary permt.
She again left for Pakistan in April 1949 on the expiry of
the pernmit. Her claimthat she went to Pakistan tenporarily
for medical treatment was not accepted. After her property
in India was taken over by the Custodian of Evacuee
Property, she obtained a permt for permanent return and
cane to India in 1950. This permt was |ater cancelled, and
she was directed to leave India. In a petition filed before
the High Court of Patna it was declared that Kumar Rani was
a citizen of India and the order directing her to |eave
India was set aside. ~ This Court reversed the order of the
Hi gh Court holding that since Kumar Rani had migrated from
the territory of India to the territory of Pakistan, she had
di squalified herself fromclaimngcitizenship of India.
The facts proved in Kumar Anmar Singh's case(1) disclose that
there was no evidence tending to show that Kumar Rani had
entertained at any tinme before the conmrencenent of the
Constitution an intention permanently to reside in Pakistan.
Her husband was in India, her property was in India and she
had gone to Paki stan for about eight nmonths in the year 1948
and thereafter in ‘April 1949. The Court 'in that case
apparently did not accept the viewthat to attract Art. 7,
mgration fromthe territory of I'ndia nmust be with an inten-
tion permanently to reside inthe territory nowincluded in
Paki st an.

As already observed mgration which has a bearing on the
acquisition of citizenship nust be conplete before the
commencement of the Constitution: And if intention to take
up permanent residence ’'in one or the other Domnion

coupled with novenment could alone justify, a claim for
citizenship into which the mgrant has noved, a |arge nunber
of persons who migrated fromthe territory of Pakistan to
India would find thenmsel ves without citizenship of India in
the territory whereof on account of the conpulsion  of
political events they had noved and had since then |ived.

(1) [1955] 1 S.C R 1259.
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In nmy view "migrated fromthe territory of India” within the
meani ng of Art. 7 means noving fromone place to another but
not necessarily with the intention of permanently residing
in the country in which the person has noved. | agree,
however, that the novenent should be voluntary and not
purely tenporary, such as novenent for purposes 'of a
busi ness transaction or a professional or a social ‘visit. |
agree that the appeal shall stand di smi ssed.

Appeal dism ssed.
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