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PETI TI ONER
THE STATE OF J & K & ANR

Vs.

RESPONDENT:
DEV DUTT PANDI T

DATE OF JUDGVENT: 27/ 08/ 1999

BENCH
D. P. vadhwa, M B. Shah

JUDGVENT:

D. P. Wadhwa, J.

Both the parties are aggrieved by judgnent dated
February 6, 1989 of the Division Bench of the Hi gh Court of
Jammu and Kashmir passed in an appeal against judgnent dated
May 10, 1986 by the l|learned single Judge of that H gh Court.
Wiile the |learned single Judge nmade the award gi ven under
the Arbitration Act, 1940 a rule of the court and also
granted interest, the Division Bench in appeal deleted two
clainms fromthe award and al so reduced the rate of interest.
The award was in favour of Dev Dutt Pandit, the Contractor.
He 1is aggrieved by deletion of two clains and al so | owering
the rate of interest and the State is aggri eved agai nst the
award itself. Thus two separate appeal s.

Tender of the contractor for earth work, excavation

m nor drai nage crossing, overhead crossing, road bridges and
cenent concrete lining of Ravi Canal Project was accepted by
the State Governnent and by order dated May 6, 1976 work was
allotted to him The work was to be conpleted wthin 18
nonths, time being the essence of the contract. On May 22,
1976 contractor comenced work. He could not conplete the
work within the stipulated tine. The contract was partially
terminated in the structural portion of the work on January
12, 1980. On June 6, 1980 the whole of the contract was
term nated because of default committed by the contractor.
The contractor filed a petition under Section 20 of the
Arbitration Act as the contract stipulated 'arbitration
agreenment between the parties. Sone of the terns of the
contract containing the arbitration agreenment, -~ we may
reproduce as under

"5. CONTRACT RATES :

The contractor shall be paid for the works executed by
him under this agreenent at the rates specified in Annexure
| annexed hereto subject to other ternms and conditions
enbodied in this agreenent.

8. VARI ATION IN QUANTI TI ES AND EXTRA | TEMS

The quantities shown in the Annexure 1Il to this
agreenment shall not be taken as final. The Engi neer
in-charge shall be authorised to direct the contractor to

execute extra itens not shown in the aforesaid annexure 11
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or increase/ decrease the quantities beyond these described
in the said annexures as nay be required to be executed and
for such increase/decrease quantities the contractor shal
be paid at the rates specified in the annexure |

The quantities shown in the Annexure |11l rmay be
decreased in detailed drawings to be furnished to the
contractor during execution and the contractor shall be paid
only for the work done or executed and shall have no claim
for any conpensation on account of any profit or advantage
that m ght have accrued or that may accrue to hi m otherw se.

14. FORCE MAJCURE

A The completion schedule is subject to the
operation of the force Majour C ause which for the purpose
of this contract is defined as acts of God, CGvil,

commotion, sabotage, fires, floods, earthquakes expl osions
or other catastrophes, epidem cs, quarantines, restrictions,
strikes, and other |abour troubles, enbargoes, or other
transportation  del ays beyond the control of the contractor
for which only extension intime considered reasonable by
the departnent shall be granted and the contractor shal
have no claimfor conpensation or increase in rates etc. or
charges for restoring damages to the works plant or
mat eri al

17. DAMAGE TO WORKS

From the commencenent to the taking over of the works
by the Departnent the contractor shall be responsible for
any danage or loss to the works or part thereof caused due
to any reason whatsoever. The contractor shall at his own
cost repair and make good the loss or damage in | every
respect to the satisfaction of the Engi neer whose
certificate in this behalf shall be concl usive proof of the
defects etc. having been renoved.

19. SETTI NG OUT.

The contractor shall be responsible for the true and
proper setting out of the works and for the correctness of
the positions, levels, bench marks alignnents and di nensions
in works and for the provisions and nmintenance of al
necessary instruments, appliances, bench nmarks and reference
marks and |abour etc. in connection therewith including
charges therefor shall be borne by him

Ref erence |ine and bench marks will be set upon-at the
site of works by the site of works by the departrment at
contractor’s cost. The contractor shall at his own cost and
responsibility locate and establish tenmporary bench ' nmarks
and reference lines for all the structures as nmay be
required for the execution of the works according to the
detailed draw ngs and specifications and as required by the
Engi neer. The contractor shall provide at his own cost al
| abour and materials that nmay be required for checking the
wor ks during execution by the staff of Engineer in-charge.
Such checks shall not absolve the contractor of his
responsibility from carrying out the works strictly
according to the detail ed drawi ngs and specifications and as
per instructions issued to himby the Engineer during the
execution of the works.

23. RESPONSI BI LI TY OF CONTRACTOR
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Ti me bei ng the essence of the contract, t he
responsibility for execution of works within eighteen (18)
nmonths in an efficient and workmen |ike manner and in
conformity with the department’s draw ngs and specifications
shal | be of the contractor.

27. DEVI ATI ONS ALTERATI ONS ETC. I N THE WORKS

The contractor shall not in any way alter the works or
any part thereof in respect of designs, quality, nmaterials
or specifications wthout the previous permssion in witing
of the Engineer. The contractor shall not take advantage of
any error or discrepancies occurring in the draw ngs,
designs or specifications but shall report the same to the
Engi neer who shall ~make or approve the corrections if
necessary.

69. /~ CLAI M5 NOT ENTERTAI NABLE

From the date of allotnment of works and taking over on
conpletion by the departnent no claimshall be entertained
in respect of the works under this agreenent against the
departnment for,

a) Increase in the cost of POL Railway or road freight
b) Taxes duties  and octroi, etc. «c) Increased wages of
[ abour skilled or unskilled and cost of nmaterials d) Rise in
cost of living index e) Business-or any other |osses, and f)
I dl e enpl oyees on any account what soever.

74. ARBI TRATI ON

If at any time any doubt, question dispute or
di fference whatsoever, shall arise between the contractor
and the Governnent upon or in relation to or in connection
with this contract, either of the parties may give to the
other notice in witing of the existence of such doubt,
guestion, dispute or difference and the same shall be
referred to a person nutually agreed upon by the parties
failing such agreenent by any officer of the CGovernment _as
the mnister In-charge, P.W Departnent Jamu and Kashmr
Government nmay nomnate for arbitration under the Jamu and
Kashmr Arbitration Act and rules franed thereunder. The
decision of the Arbitrator shall be final, conclusive and
bi ndi ng upon the parti es.

b) The contractor shall not delay the carrying out of
works by reason of any reference to Arbitrati on and  shal
proceed with the works with all one due diligence and shal
until the decision of the Arbitrator, abide by the decision
of the engineer or his representative in-charge of the works
duly conveyed by him"

Petition wunder Section 20 of the Arbitration Act by
the contractor was filed on June 12, 1980. On the foll ow ng
day when the petition was taken up without any notice to the
State the Court appointed Local Comm ssioner to take
nmeasurenents of the work done at the site by the contractor.
In the application for seeking interimrelief the contractor
prayed that "a conmi ssioner nmay be appointed to go on spot
and record the neasurenents of the work done by the
petitioner in presence of the parties" and till then "the
respondents may be restrained fromchanging the status quo
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at site or disturbing the position of the work already
done". Court passed the follow ng order: -

"An application has al so been noved on behalf of the
petitioner which is OMP. No. 136 of 1980 with the prayer
that neasurenents of the work done at site may be got
recorded by appointing a Comm ssioner as the work done by
him is(?) obliterated. The application is supported by an
affidavit. Shri Bashir Ahmed Shah, Ex. Engineer, R&B C/o
Chi ef Engineer, P.WD. Jamu, is appointed as Conm ssi oner
to visit the spot and record the measurenents and subnmit his
report within a week. Till the neasurenents are recorded
the respondent wll not execute any fresh work. The
Conmi ssioner’'s fee is fixed at Rs.300/- to be borne by the
petitioner."

Subsequently Local Conm ssioner was changed. Loca
Conmi ssi oner ~subm tted his report on Decenber 9, 1980 which
fornmed part-of the record. In his petition under Section 20

of the Arbitration Act the contractor claimed a sum of
Rs. 39, 47,000/- under various heads. This petition was
allowed by order dated April 9, 1982. W quote the
operative portion of the order as under:-

"The disputes nentioned in the application u/s 20 of
the Arbitration Act as well as the objections filed thereto
by the other side are, therefore, referred to the aforesaid
Arbitrator with a direction that he shall enter wupon the
reference and nmake his award wi thin four nonths thereafter
in accordance with law. . The parties shall be at liberty to
raise any further disputes before himprovided it is not
against the termof the agreement. ~The parties, however,

shall be in possession of the original agreenment, | shal

produce the sane before the “Arbitrator. Copy of the
application, the objections filed thereto and a copy of this
order shall be provided to the  arbitrator. Arbitration

petition No. 72 of 1980 stands finally disposed of."

Before arbitrator the contractor now clained a sum of
Rs. 63, 61, 000/ -. On the basis of the report of the Loca
Conmi ssioner giving details of the measurenents of the work
done by the contractor a final bill was prepared by the
contractor which anpunted to Rs. 14, 32,436.62. He clained
this bill to be based on the terns of the contract.

The arbitrator gave his Award on February 2, 1983. It
is a non-speaking Anard. He awarded a sum of Rs. 20, 08, 000/ -
to the contractor with interest at the rate of 10% per annum
from the date of application for appointnment- of the
arbitrator upto the date of payment. It was also provided
that the "interest on the amount awarded agai nst cl aim Nos.
16 and 18 shall start and will be computed fromthe date of
the publication of the Award". Clains 16 and 18
respectively were clains of interest at the rate of 249% per
annum by the contractor respectively on recoveries nmade and

delay in release of illegally deducted anmounts for excess
consunpti on of cenent. Awards on clainms 16 and 18 were
restricted to Rs.20,400/- and Rs.9,524/-. Lastly, it was

directed that if the anbunt awarded was not paid wthin
three nmonths fromthe date of the Award interest payable
shall be 18% per annum on the amount so awarded upto the
date of realisation.
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As noted above, the contract was for a total sum of

Rs. 12, 23, 500/ -. The contractor allegedly conmitted breach

of the contract. It was partially term nated on January 12,

1980 in respect of structural portion of the work and the
contract was finally term nated on June 6, 1980. By this
time the contractor had executed | ess than 50% of the work
and had been paid a sumof Rs.5,71,900/-.

The matter now again canme to the court. This tine for
making the Award rule of the court. State filed objections
to the Award under Sections 30 and 33 of the Arbitration Act
and alleged msconduct by the arbitrator. It was on the
grounds that the Award was against the terns of the contract
and the arbitrator travelled beyond the order of reference.
It was subnitted that new clainms were introduced before the
arbitrator which were not nmade in the petition under Section
20 of the Arbitration Act and, therefore, could not be taken
cogni zance of by the arbitrator. VWhat the contractor
claimed in Section 20 petition was given in the annexure
thereto and this is how the clains were advanced: -

"Simlarly nunerous other itens in whi ch t he
petitioner either was not paid at all or was not paid have
been conprehensively indicated in the Annexure to this
petition which may kindly be treated as a part and parcel of
the present petition. The petitioner ‘has tentatively
assessed the various clainms on various accounts which he is
entitled to fromthe said departnent which may be referred
to for the purpose of convenience."

Annexure contained sumary of clainms which included
claims on account of earth work cutting-as the ‘origina
al i gnnment was |ater abandoned, idle |abour, illega
recoveries, interest on illegal recoveries, etc.

It was submitted by the State that the order dated
April 9, 1982 referring the disputes to arbitration did not
allow the contractor to advance additional claims not
mentioned in the sunmary of clains annexed to the petition
The objection was to the claimmade by the contractor of
Rs. 14, 32,436/ - which was based on the neasurenents recorded
by the Local Conm ssioner of the work done by the contractor
under the contract. This anpbunt is reflected in clainms 13
and 14 before the arbitrator.

Learned single Judge of the Hi gh Court by order dated
May 10, 1986 dism ssed the objections raised by the State
and nmade the Award rule of the court. He, however, reduced
the rate of interest and now the interest was payable at the
rate of 6% per annumfromthe date of the Award til

paynent . Award of penal interest at the rate of 18% was
del et ed. Matter was then taken to the appellate Bench of
the Hi gh Court in appeal. Sane objections to the Award were

repeated by the State. Contractor objected to that part of
the order of |earned single Judge by which interest awarded
by the arbitrator was reduced. The Division Bench upheld
the order of the learned single Judge except that clains
under items 13 and 14 were deleted which anobunted to
Rs. 8, 08, 250/ - . The appeal of the State was thus allowed in
part. Pl ea of the contractor against reducing the interest
by the |learned single Judge was rejected. Wile deleting
the clains under itens 13 and 14 the Division Bench observed
as under: -
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"The work done by the contractor was duly neasured and
the final bill prepared in accordance with paragraph 40
(measurenments and terns of paynment) of the Agreenent
enclosed by the contractor with his statenment of facts and
claim before the arbitrator ampbunting to Rs.14,32,436.62
pai se out of which deducting the anbunt of Rs.5,71,915.60
paise paid to the contractor | eaves the bal ance of
Rs. 8,60,521. 02 paise only over and above this amunt any
neasurenent subsequently done by the conm ssioner cannot
form part of the agreenment and could not be allowed to be
multiplied to an unlimted extent beyond the rates and work
prescribed in the agreenment. Even the summary of clains
submtted before the court for reference do not include the
amount claimed under this head. The other heads of claim
overlap the claimNo. 20 on which item 13 is awarded. In
consideration of the foregoing circunstances we have no
doubt in our mnd to hold, that the arbitrator nade these
items of  the award No. 13 granting Rs.95,400.00 based on
claim | No. 20 (due to escalation Rs.2,86,487/- - «claim
rejected by arbitrator) of the subsequent statenent of facts
and claim exceeded his jurisdiction which is against the
terns of the agreenent and-thus invalid in view of the
ref erence. The items No. 13 and 14 of the Award being
i ndependent of the entire award are separable, there can be
no | egal inpedinent indeleting the two itens based on claim
No. 20 fromthe Anard. The appeal to-this extent, in our
opi ni on, deserves to be allowed to disallow the clains of
Rs.7,12,850.00 and Rs.95,500.00 totalling to Rs.8, 08, 250.00
(Eight 1lacs, eight thousand two hundred and fifty only) and
the award to that extent is set aside.”

State still felt aggrieved. Contractor becane nore
aggrieved because of deletion of his two clainms and
rejection of his plea for enhancenent of the interest as
awarded by the Arbitrator.

W have noted the relevant ternms of the contract. It
is not necessary for us to set out the clains made by the
contractor in detail except to note that out of 23 clains
under different heads clains 2, 6, 19, 20, 21 and 22 were
rejected by the arbitrator; «clainms 1 and 3 relate to - the
alteration of the work being excavation done at original

site abandoned, refilling of the original excavation, fresh
excavation on new alignment and shifting of centre |line and
consequent refilling conpacting and | ean concrete |ining;

clains 4, 5, 10 (in part) and 11 are for damage due to
nmonsoon; clainms 8, 9, 10 (in part) and 12 are on account of
idle labour; clains 7, 13, 14 and 17 are by and | arge under
the terms of the contract; claims 15, 16 and 18 are for
interest which were not nmentioned in the summary of clains
annexed with Section 20 petition and claim23 is for the
cost of arbitration.

Before the learned single Judge four issues were
franed arising out of the pleadings of the parti es. These
are:

"1) Wiether any fresh clainms were entertained by the
Arbitrator during the course of arbitration proceedi ngs?

2) In case issue No. 1lis proved in affirmative
whet her any such clai mwas beyond the scope of reference
made to the arbitrator by the court, if so how?
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3) Wether the award nade by the Arbitrator was
against the terns of the agreenent? |f so, whether the sane
anmounts to m sconduct ?

4) \Whether the arbitrator comitted m sconduct |ega
or otherwi se in making of the Award? If so, how?"

The court allowed the parties to | ead evidence on the
i ssues so franed.

The contract has been entered into on the basis of
neasurable item rate contract and the rates of each itens
were quoted accordingly. According to the nmeasurenents, as
qguot ed, t he contract was for a total val ue of
Rs. 12, 23, 500/ -.

M. Mahanti, senior advocate for the State of Jammu
and Kashmir reaffirnmed the argunents advanced in the High
Court that the Award travell ed beyond the terns of reference
and was —also against theterns of the contract. He said
clains 13 and 14 coul d not have been advanced before the
arbitrator as these clainms were not nentioned in the sumary
of clainms filed with the Section 20 petition. He said Hi gh
Court was right in deleting these two clains. The order
referring the disputes to arbitration allows those clains to
be raised before the arbitrator which fell within the terns
of the contract.

The contractor  has to be paid on the basis of
neasurenent of the work done by him Local Conm ssi oner
neasured the work done by the contractor in presence of both
the parties and thereafter he submtted his report. ' On the
basis of neasurement so recorded by the Local Comm ssioner

the contractor prepared the final bill of <claim for
Rs. 14, 32,436/ - and after taking out the ampunt already paid
to him made claimfor the balance. It is difficult to see

how claims made under itens 13 and 14 could be said to be
either new clains or outside the terns of the contract.
Under clause 5 of the contract, contractor is-to be paid for
the work executed by himunder the contract at the rates
specified therein

Under clause 17 of the contract it is the contractor,
who is responsible for any damage or |oss to the works or
part thereof caused due to any reason what soever and he at
his own cost is required to repair and to nmake good of |o0ss
or damage. Contractor, therefore, could not claimany |oss
done to him on account of early onset of nbnsoon or
ot herw se. Simlarly wunder the terms of the contract he
cannot claimany anmounts towards idle | abour. As‘a natter
of fact under clause 69 these clains are not entertainable

at all. M. Thakur for the contractor said that "idle
enpl oyees” as nentioned in clause 69 of the contract is not
the same thing as "idle labour”. According to him the term

"idl e enpl oyees" woul d nmean regul ar enpl oyees on the roll of
the contractor |ike engineers etc. W do not think such a
restricted construction can be put on the term "idle
enpl oyees” as not include idle | abour as well. Read as a
whole skilled and unskilled | abour are all enployees of the
contractor under the contract.

Any work done on account of deviation or alteration
could not be undertaken w thout the previous permission in
witing of the engineer. It is admitted case of the
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contractor hinmself that there is no witing though it was
promsed to him orally. In view of clause 27 of the
contract «clainms 1 and 3 could not have been accepted. Wen
the principal clainms were wongly awarded there is no
guestion of any award of interest on the amounts clainmed
under those heads.

It was subnitted before us that it is a non-speaking
Award and this Court cannot go into the nental process of
the arbitrator in making the award on various clains. Court
has certain limtati ons while exam ning a non-speaki ng award
but there is no conplete bar in examning if the award is in
terms of the reference or the ternms of the contract.
Regarding the clains nmade bhefore the arbitrator in respect
of itens 1 and 3 evidence was al so recorded by the |earned
single Judge. Admttedly when there is no witing for any
alteration or deviation no claimcould be allowed by the
arbitrator. To accept the claimof the contractor on clains
1 and 3 without exam ning the pre-condition of there being
any witing of “any alteration or deviation wiuld not be
| egal

Now it does appear to us that the final bill amunting
to Rs.14,32,436.62 enconpasses all the works done by the
contractor which were nmeasured by the Local Conm ssioner in
presence of both the parties and whi ch perhaps al so incl udes
the work for which contractor could not raise any claim

under the contract. In the evidence which has been |ed
there is no objection to neasurements recorded by the Loca
Comm ssioner and the final bill prepared on that basis.
That is all the anmount contractor is entitled to. By

raising other clains he is nerely trying to create confusion
with the hope that he may be able'to get sonme paynent
outside the contract for which he-unfortunately succeeded.
Qut of the final bill of Rs.14,32,436.62 the contractor has
been paid Rs.5,71,915.60 thus | eaving a bal ance of
Rs. 8,60,521.02 to which in all (the contractor would be
entitled to under the Award.

Under the Interest Act, 1978, which came into force on
August 19, 1981, court includes arbitrator. Under Section'5
of the Interest Act Section 34 of Code of Civil Procedure
woul d, therefore, apply to the arbitrator as wel |-
Arbitrator is thus entitled to award interest pendente lite
and future interest at the rate not exceedi ng the current
rate of interest which has also been defined in clause (b)
of Section 2 of the Interest Act.

In the present case arbitrator awarded interest at the
rate of 10% per annum which was reduced by the |earned
single Judge to 6% per annum and upheld by the" D vision
Bench. Under Section 34 of Code of Civil Procedure interest
at the higher rate than 6%can be awarded where the
l[iability in relation to the sum so adjudged had arisen out
of commercial transaction. There is nothing on the record
to show that interest awarded by the arbitrator at the rate
of 10% is in contravention of Section 34 of Code of Civi
Procedure. That being so we do not think either the |earned
single Judge or Division Bench were correct in reducing the
rate of interest as granted by the arbitrator. W would,
therefore, restore the award of interest at the rate of 10%
per annum as granted by the arbitrator fromthe date the
arbitrator entered into reference till realisation of the
amount under the award.
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Wen the appeal filed by the State of Jammu and
Kashmir came up for admission before this Court it was
ordered on May 1, 1989 that the State Government shall "pay
1/2 of the decretal anobunt payabl e under the order of the
Hi gh Court against bank guarantee to the respondent. The
bank guarantee shall be given to the satisfaction of the
Deputy Registrar of the High Court. |Issue stay of further
execution proceedings". |If by the order dated May 1, 1989
excess anmount has been paid by the State to the contractor
the same shall be refunded to the State by the contractor
with interest at the rate of 10% per annum fromthe date the
contractor got the excess anobunt till it is refunded to the
State CGovernnent.

Arbitration is ~considered to be an i mport ant
Alternative Disputes Redressal process which is to be
encouraged because of high pendency of cases in the courts
and cost of litigation. Arbitration has to be |ooked up to
with all earnest so that litigant public has faith in the
speedy " process of resolving their disputes by this process.
What happened in the present case is certainly a paradoxica
situation which should be avoided. Total contract is for

Rs. 12, 23, 500/ -. When the contractor has done | ess than 50%
of the work the contract is termi nated. He has been paid
Rs. 5, 71, 900/ -. In Section 20 petition he nakes a claim of
Rs. 39, 47,000/- and /before the arbitrator the claim is
i nfl ated to Rs. 63, 61, 000/ -. He gets away with

Rs. 20,08,000/- with interest at the rate of 10% per annum
and penal interest at the rate of 18% per annum  Such type
of arbitration become subject of witticismand do not help
the institution of arbitration. Rather it brings bad nane
to the arbitration process as a whole. Wen clains are
inflated out of all proportions not-only that heavy cost
should be awarded to the other party but the party nmaking
such inflated claimshould be deprived of the cost. e,
therefore, set aside the award of cost of Rs.7,500/- given
in favour of the contractor and against the State of Jammu
and Kashmir.

Both the appeals are partly allowed. Judgnent and
decree passed by the | earned single Judge naking the Award
dated February 9, 1983 Rule of the court and as nodified by
the inpugned judgnent is further nodified. Now Award is
made Rule of the court to the extent of Rs.8,60,521/- with
interest at the rate of 10% per annumfrom the date of
reference till payment is made. There shall be no order as
to costs in both the appeals. The exact ampunt payabl e/ due
to any of the parties shall be worked out while drawing up
the decree keeping in viewthe order dated May 1, 1989 of
this Court.




