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R Kandasany & O's. ... Appellants
Ver sus
State of Tam | nadu & Anr. ... Respondents
TH

ClVIL APPEAL NO 8870 OF 2012

P. Chell appan & O's. ... Appellants
Ver sus
State of Tam | nadu & Anr. ... Respondents

JUDGMENT

JAGDI SH S| NGH KHEHAR, J.

1. The Governnent of Tam | Nadu has been issuing executive
order fromtine to tine to deternine the conposition of allowances
to be added to pay for quantifying wages for calculating pension.
It is the case of the appellants, that the State Governnent followed
a consistent practice of treating ‘dearness allowance’ as ‘dearness

pay’ for the conputation of pension and other retiral benefits.
[llustratively, we are inforned, that by a Governnment Order dated
11.3.1970 the State CGovernnent included ‘dearness allowance’ at the
rate then preval ent, as a conponent of wages for cal cul ating average
enol unents for determning pension, for those who retired on or

after 26.2.1970. The instant Governnent Oder dated 11.3.1970 was

appl i cable to enpl oyees who retired between 26.2.1970 and 1.10.1970.
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2. One R Narasimachar who had retired on 21.11.1969 was not
extended the benefit of ‘dearness allowance’ drawn by him at the
time of his retirenment, while conputing his pension. This denia
was because the Governnment order dated 11.3.1970, extended the
benefit referred to above only to such enployees who had/ would
retire on or after 26.2.1970. Dissatisfied wth the aforesaid
denial, he filed Wit Petition no.1815 of 1986 contending, that his
pensi on should have been calculated by taking into consideration
‘dearness all owance’ which was being drawn by himat the tine of his
retirement, as ‘dearness pay’. A |l earned Single Judge of the High
Court of Judicature at Madras (hereinafter referred to as, the Hi gh
Court) allowed the aforesaid wit petition on 15.3.1990 by hol ding,
that the State Government was not right 1in restricting the
applicability of the Government Oder dated 11.3.1970 only to
enpl oyees who retired between 26.2.1970 and 1.10.1970. The |earned
Singl e Judge directed, that ‘dearness allowance which the appellant
was drawing, at the tinme of his retirement, be treated as ‘dearness

pay’ for calculating his pension. On 26.2.1991, the wit appeal
filed by the State CGovernnent against the order dated 15.3.1990
(passed by the learned Single Judge allowing Wit Petition no.1815
of 1986), was di sm ssed.

3. Based on the aforesaid judgnent dated 15.3.1990, which the

State Governnment accepted, a clarificatory Governnent Oder dated

4.12.1991, was i ssued. Under the Governnent Order dated 4.12.1991,
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even for enployees who had retired prior to 1.12.1966, °‘dearness
al | onance’ actually drawn by them at the time of their
retirement, wuld be taken as ‘dearness pay  for purposes of
cal cul ati ng pension. For enpl oyees retiring between 1.12.1966 and
25. 2. 1970, ‘dearness al |l owance’ upto the |evel obtaining in
Decenber, 1966 would be taken into consideration as ‘dearness pay’
for determ ning pension (and gratuity). It is therefore submtted,
that ‘dearness allowance’ becane a conponent of pension, for all
enpl oyees who had retired upto 25.2.1970.

4. In order to place the sequence of facts in the correct
perspective, it was further brought to our notice that the
Governnment order dated 11.3.1970 was clarified by a subsequent
letter dated 4.12.1991. As per the aforesaid order and letter,
Government servants retiring fromservice on or after 26.2.1970, and
upto 1.10.1970, ‘dearness allowance’ up to the level obtaining in
Decenber, 1966, was to be reckoned as ‘' dearness pay’ for purposes of
pension (and gratuity). Thereupon, through a subsequent Governnent
order dated 4.12.1991, directions were issued for extending the
benefit contenplated by the Governnment order dated 11.3.1970 and the
Governnent’s letter dated 4.2.1991, even to those who had retired

prior to 26.2.1970.

5. A Governnent order dated 4.12.1991 was then brought to our
notice. It provided, that notional revised pension payable from
1.6.1988 would be encashable only with effect from 1.12.1991. It
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al so provided, that those Government servants who had retired prior
to 26.2.1970 but had died before 1.12.1991, would be ineligible for
the benefits contenplated for retirees prior to 26.2.1970. However,
if the concerned Government enployee had died after 1.12.1991, the
benefits contenplated for retirees prior to 26.2.1970 would be
released to the legal heirs of such retirees. It is, therefore
apparent, that for the benefits of the aforesaid Governnent order
the retirees wunder reference would be deprived of the actua
nonetary benefit payable to him from the date of his or her
retirement, till 30.11.1991 (as arrears of pension wunder the
af oresaid Government orders were payable only wth effect from
1.12.1991).

6. The aforesaid R Narasi machar again assailed the Government
order dated 4.12.1991, by contesting the determ nation of the State
Government, in denying to him the benefit of arrears fromthe date
of his retirenment (on 21.11.1969) till 30.11.1991, by filing Wit
Petition no. 4038 of 1992 before the High Court. The aforesaid Wit
Petition was allowed by the Hi gh Court. The H gh Court held, that
nonetary benefits could not be denied for the period preceding
1.12.1991. In other words, retirees before 1.12.1991 were held
entitled to arrears from the date of their retirement till
30.11.1991. The cut off date (1.12.1991) for extending the benefit
of arrears was accordingly set aside.

7. The judgment rendered by the High Court in Wit Petition no.
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4038 of 1992 on 15.6.1993, quashing the action of the State
Government in limting paynment of arrears, only with effect from
1.12.1991, was accepted by the State Governnent. The judgnent of

the H gh Court was given effect to, by a Governnment order dated
26.7.1993, whereby, the earlier Governnent order dated 4.12.1991 was
nodi fi ed. Under the Governnment order dated 26.7.1993, pensioners
were held eligible for arrears of pension from the date of their

actual retirenent. The aforesaid benefit of arrears was also
extended to legal heirs of such pensioners, who had died in the
nmeant i me.

8. Based on the factual position narrated in the foregoing
paragraphs, it clearly energes, that ‘dearness allowance’ was taken
as ‘dearness pay’ for enployees retiring from governnent service, at

all times, without any interruption, for the conmputation of retiral

benefits including pension. The aforesaid narration also reveals,

that the conponent of *‘dearness allowance’ to be treated as
‘dearness pay’ for being taken into consideration for calculating
pensi on, was determ ned by the State Governnent, through Governnent

orders issued fromtine to time. The narration recorded herei nabove
pertains to enpl oyees whose date of retirenent preceded 1.10.1970.

9. The factual position being recorded hereinafter relates to
the period after 1.10.1970.

10. On 6.2.1974, a Dearness Allowance Conmittee was constituted,

to inter alia mke recommendati ons, of allowances which should be
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treated as a conmponent of wages, for «calculating pension of
retired/retiring enployees. On 7.7.1974, the Dearness Allowance

Committee inter alia recommended, that ‘dearness allowance’ Dbe

treated as ‘dearness pay’ in full, for conputing retiral benefits
i ncl udi ng pension. Accepting the recomendati ons of the Dearness
Al'l owance Comrittee, the Finance Departnent, issued a Governnent

Order dated 6.2.1975 directing, that ‘dearness allowance actually
bei ng drawn by enpl oyees retiring on or after 1.2.1975 be treated as

‘dearness pay for calculating average pay ( by taking not
consideration 10 nmonths wages, prior to the date of retirenent),
for calculating pension, (gratuity and travelling allowance). It
would be relevant to nention, that at the aforesaid juncture,
enpl oyees drawing pay upto Rs.299/-, were entitled to Rs.55/- as
‘dearness allowance’; and those drawing pay at Rs.300/- and above,
were entitled to Rs.70/- as ‘dearness allowance’. Accordi ngly, by
the Government Oder dated 6.2.1975, the State Covernnent,
determined the conponent of ‘dearness allowance’ (Rs.55/- or
Rs.70/-, as the case may be) to be taken into consideration, for
cal cul ating pension. The intention of the instant Governnent Order
was, that enployees retiring on or after 1.2.1975, should derive
full benefit of, the nerger of the then existing ‘dearness
al | omance’ into wages, as ‘dearness pay’ for conputing pension. The

Government order dated 6.2.1975 pernmitted enployees retiring on or

after 1.2.1975, an addition of ‘dearness allowance actually being
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drawn by them (during the period of ten nonths, prior to the date
of their retirement), by treating the same as ‘dearness pay’', for
cal cul ati ng average wages. The said average wage, would |lead to the
comput ati on of pension actually payabl e.

11. K. Venkataraman filed Wit Petition no. 8237 of 1995 before
the H gh Court with a prayer that ‘dearness allowance’ drawn by him
for a period of ten nonths prior to the date of his retirenent (on
30.6.1974) be treated as ‘dearness pay’ for calculating his pension.
The benefit sought, had been denied because he had retired on
30.6.1974, whereas, the benefit of the Governnent order dated
6.2.1975 was extended only to such enployees who had retired after
1.2.1975. The aforesaid Wit Petition cane to be transferred to the
Tami | Nadu Administrative Tribunal (hereinafter referred to as, the
Adm ni strative Tribunal). Before the Adm nistrative Tribunal, the
Wit Petition was renunbered as T.A 845 of 1991. The
Adm ni strative Tribunal, by its order dated 1.4.1993, held that K
Venkat araman was entitled to the benefits extended to other
pensi oners, irrespective of the fact that he had retired (on
30.6.1974 i.e., prior to the cut off date (1.2.1975).

12. The State Governnent, accepted the decision of the
Adm ni strative Tribunal in K Venkataraman’s case (in T.A no. 845
of 1991 decided on 1.4.1993), and inplenmented the sane. For the
aforesaid purpose, the Finance (Pension) Departnment issued a

Government order dated 23.9.1993. Accordi ngly, K. Venkataranman' s
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pensi on was recalculated by treating ‘dearness allowance actually
drawn by him during the ten nonths preceding the date of his
retirement, as ‘dearness pay’'. It therefore enmerges, that the manner

of computing pension for retired and retiring enployees were

equated, in so far as the conponent of ‘dearness allowance’ is
concer ned.
13. W were told, that when one or the other CGovernnent order

introduced a distinction in pensionary benefits, for conputing
pensi on, the sane was equated through judicial intervention. Such
judicial interventions were then adopted by the State Governnent,
fromtime to tinme. This aspect of the matter, factual as well as
|l egal, was not disputed by the |earned counsel representing the
respondents. This position continued till the adoption of the
recommendations of the Fourth Tam | Nadu Pay Conm ssion Report,
detai |l s whereof, shall be narrated soon hereafter

14. On 1.1.1979, the Tam | Nadu Pension Rules, 1978 (hereinafter
referred to as “the Pension Rules”) cane to be enforced. After the
promul gation of the Pension Rules, pension of retiring governnent
enpl oyees had to be determined in consonance with the said Rules.
It is not in dispute, that pension to Governnent enployees is now
regul at ed under the Pension Rules. Under the Pension Rules, pension
is calculated on the basis of an enployee’ s enolunents/wages,
i medi ately before his retirenent. For this, reference nay be nade

to Rule 30 of the Pension Rules, which is being extracted
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her eunder : -

“30. Enmol uments—n the rules, unless the context otherw se
requires, --

(1) Enol unment s neans and i ncl ude: -

(i) Pay, other than special pay granted in view
of his personal qualifications, which has been
sanctioned for a post held by him substantively
or in an officiating capacity (including
tenporary capacity wunder energency provisions)

or to which he is entitled by reason of his
position in a cadre:

(i) speci al pay, dear ness pay and
per sonal pay; and

(iii) any ot her remuneration which may be specially

cl aused as enol unents by the Governnent.”
(enmphasis is ours)

The enol unents/wages to be taken into consideration for conputing
pension is dependent on the all owances which are added to pay. The
conposition and conponent of the said allowances is determ ned by
the State Government fromtinme to tinme through Governnment orders. A
perusal of Rule 30 of the Pension Rules reveals, that ‘dearness pay’
is a conponent of the wages to be taken into consideration for
computi ng pension. And ‘dearness pay’ is a conponent of ‘dearness
al | omance; which on a declaration by the State Governnent approves
(through a Governnent order) for being taken into consideration for
cal cul ati ng pensi on.

15. In 1986, the Fourth Tam | Nadu Pay Conm ssion gave its
report. The Pay Conmm ssion recommended, that °‘dearness allowance’

prevalent at the end of three years (after the Pay Comm ssion’s
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recommendati ons), should be treated as ‘dearness pay’, in order to
ensure a reasonabl e pension level. The Finance (Pension) Departnment
havi ng considered the reconmmendations made by the Pay Conmm ssion,
i ssued a Governnent Order dated 30.4.1986, providing that °‘dearness
al l omance’ and ‘additional dearness allowance’ sanctioned upto
30.9.1987 would be treated as ‘dearness pay’ for calculating
pension, in respect of those who retired (or died) on or after
1.10.1987. The concession of adding ‘dearness pay’ was extended to
the period of 10 nonths for calculating average enolunents, for
those who retired before or after 31.7.1987. But enployees retiring
on or after 1.10.1987 were entitled to add ‘dearness allowance’
sanctioned upto 1.10.1987 to their wages, for quantifying pension
(fam |y pension and death-cumretirement gratuity). It is therefore

apparent, that even after the acceptance of the recommendations of

the Fourth Pay Conmi ssion report, ‘dearness allowance’ remained a
conmponent of wages. As such, ‘dearness allowance’ continued to be
taken into consideration for conmputing pension of retiring

gover nnment enpl oyees.
16. The Fifth Tam | Nadu Pay Conmi ssion submitted its report in
1989. The instant Pay Conm ssion recomrended, the follow ng formula

for cal cul ati ng pension:

Basi ¢ Pay Per Month Rat e of Pension Per Mnth
i) Not exceeding Rs. 1, 500 30 percent of basic pay
subject to a mninmm of
Rs. 375 p. m
1) | Exceeding Rs.1,500 but not |20 per cent of basic pay
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exceedi ng Rs. 3, 000/ - subject to a mninmm of

Rs. 450 p. m
11 | Exceedi ng Rs. 3, 000/ - 15 per cent of basic pay
) subject to a mninmm of

Rs.600 and a maxi nrum of
Rs. 1,250 p. m

The Fifth Pay Comm ssion also recomended different percentages of
I ncrease in pension for existing pensioners, who had retired prior
to 1.6.1988. By a Covernnent Order dated 9.8.1989 the Finance
Departnment while accepting the recommendations of the Fifth Tam|l
Nadu Pay Conm ssion fixed a slab system for adding °‘dearness
al | omance’ as ‘dearness pay’ for calculating pension. This decision
of the State Governnent was to be inplenented for enployees retiring

on or after 1.6.1988.

17. Oiginal Application no. 1919 of 1991 was filed by
Anbasanudar am Tal uk Pensi oner Associ ati ons bef ore t he
Adm ni strative Tribunal. Likew se, a |large nunber of other Oiginal

Applications (including OA no. 4952 of 1992, O A no. 2227 of 1992,
O A no. 4265 of 1992, O A no. 4953 of 1992, OA no. 2645 of 1994 and
QA no. 2646 of 1994) were filed before the Adm nistrative Tribunal

Thr ough t he af oresai d ori gi nal appl i cati ons, t he
petitioners/applicants assailed the Governnent Order dated 30.4.1986
(issued in furtherance of the recommendations made by the Fourth
Tam | Nadu Pay Comm ssion), as well as, the CGovernment Order dated
9.8.1989 (issued in furtherance of the reconmendati ons nmade by the

Fifty Tam | Nadu Pay Conmm ssion). Al the aforesaid original
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appl i cations were disposed of by the Adm nistrative Tribunal vide a

common order dated 6.5.1996. The operative part of the order passed

by the Administrative Tribunal while disposing of the aforenentioned

original applications is being extracted hereunder:

“CA 1919/91

W set aside the G O Ms. No.810 (Finance and Pay Conm ssion)
Departnment dated 9.8.89 in so far as it affects the applicant’s
associ ation and direct the respondent to extend the benefits of
60% increase in the pre-revised pension plus the Dearness
Al'l owance at 608 points available to those who retired prior to
1.6.60 to those pensioners and famly pensioners of cases of
retirements or death occurring after 1.6.60.

QA 2227/ 92

W quash the G O Ms. No.371, Finance dated 30.4.1986 and
G O Ms. No. 911, finance dated 4.12.1991 in so far as they have
restricted their applicability to the pensioners and famly who
retired prior to 1.10.1987 listed in Appendix 1 and 2 and those
who retired during the period from 1.10.1987 to 31.5.1988 as
listed in Appendix from the services of Governnent, |oca
bodies and aided educational institutions and direct the
respondent to count the DA and ADA as dearness pay for all ten
nont hs preceding retirenent for conputing average enolunents to
fix their pensionary benefits including pension and val ue of
conmut ation and also direct the respondent to pay the arrears
of pension, gratuity and value of comutation of pension on
such refixation conputed from the date of retirement or death
as the case may be to the pensioners and fam |y pensioners.

OA 4265/ 92

W quash the G O Ms.No.115, Finance dated 6.2.1975 and
G O Ms.No.911 Finance dated 4.12.1991 in respect of the
applicant as far as it relates to classification of pensioners
and direct the respondent to extend the benefits of the
i mpugned G Gs. to the affected pensioners and fam |y pensioners
and pay the arrears of pension and gratuity and the famly
pension conputed on refixation of their original pension or
famly pension fromthe date of their retirement or the date of
death of the Governnent servant as the case may be.

OA 4953/ 92
W quash G O Ms. No. 371, Finance dated 30.4.1986 and
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G O Ms.No.911 Finance dated 4.112.91 in respect of the
applicant as far as they have restricted their applicability to
the pensioners and famly pensioners’ who retired or died as
the case may be prior to 1.10.87 and after 1.4.78 and direct
the respondent to allow the pensioners who retired during the
period from 1.10.87 to 31.5.1988 to count the DA and ADA as
dearness pay for all the 10 nonths preceding retirement for
conmputing average enoluments and extend the benefits of the
i mpugned GOS to them and pay them the arrears of pension,
gratuity and value of commutation on such refixation conputed
on and fromthe date of retirenment or death as the case may be
to the affected pensioners and fam |y pensioners.

OA No. 2645/ 94

W direct the respondents to extend the benefit of
G O Ms. No. 679, Finance (Pension) Departnent, dated 23.9.93 to
the applicant also and revise his pension with effect from
1.11.1974 taking into account the Dearness Allowance drawn by
him from 9.1.1974 to 31.10.1974 and pay himthe arrears due to
hi m consequent on the revision from1.11.1974.

OA No. 2646/ 94

e quash t he letter No. 88079/ Pensi on/ 93- 1, Fi nance
Departnent, dated 1.10.1993 and direct the respondent to extend
the benefit granted in G O M. No. 115, Finance dated 6.2.75 to
those who retired during the period from 1.10.70 to 1.2.75 and
pay them ar4rears of pension and DCRG from the dates of their
retirenent.

The applications are allowed. Taking into consideration the
fact that nost of the applicants would have died or nost of
t hem woul d have reached the age of nore than 70, we direct the
respondent to refix their pension and pay the arrears within
two nonths from the date of receipt of this order or a copy

t hereof .”
18. The factual narration recorded hereinabove refers to the
Government orders issued from to tinme, directing the conponent of
‘dearness allowance’, which was to be taken into consideration as
‘dearness pay’ for conputation of pension; the outcome of the

challenges raised to the aforesaid Governnent orders; and the

eventual inplenmentation thereof in the context of the inplenentation
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of the conponent of ‘dearness pay’ to be taken into consideration
for calculating pension. Even though the exhaustive details of the
same have been narrated above, it is necessary to record a sunmary
thereof, so as to have a bird s eye view of the nmanner in which
‘dearness pay’ has been extended to retired Governnent enployees
from time to tine. Accordingly, the aforesaid sumary is being
par aphr ased bel ow: -
(i) Governnment order dated 11.3.1970 included °‘dearness
al | onance’ as a conponent of wages for cal culating pension
for only such enpl oyees who retired between 26.2.1970 and
1.10.1970. By judicial intervention, the aforesaid
Government order extending the benefit of treating
‘dearness allowance’ as ‘dearness pay', was held to be
applicable even to enployees who had retired prior to
26. 2. 1970. The State Governnent accepted the aforesaid
| egal position and extended the same benefit of *dearness
al |l omance’ by treating the sane as ‘dearness pay’ to all
pensi oners equally.
(ii) Governnent order dated 6.2.1975 was issued to give
effect to the recomendations nade by the Dearness
Al l owance Committee to the effect, t hat ‘ dear ness
al | omance’ sanctioned with effect from 1.4.1974 (Rs.55/-
for enployees drawing pay upto Rs.599/-, and Rs.70/- for

enpl oyees drawing pay upto Rs.600/- and above) would be
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treated as ‘dearness pay’ for enployees retiring on or
after 1.2.1975 ( by ‘adding dearness allowance actually
drawn by them during the ten nonths preceding their
retirement. By judicial intervention, it was held that
the aforesaid benefit would also extend to such enpl oyees
who had retired during the period between 2.10.1970 and
31.1.1975, and that, ‘dearness allowance’ sanctioned from
time to tine and actually drawn by the retiring enployee
woul d be treated as ‘dearness pay in case of those who
retired during the period between 2.10.1970 and 31.1.1975
(for cal culation of pension).

(iii) Governnment order dated 30.4.1986, while accepting the
recommendation nade by the Fourth Taml Nadu Pay
Commi ssion, provided for certain pensionary benefits to
enpl oyees who had retired between 1.10.1987 and 31.5.1988,
by allowing them to count °‘dearness allowance’ and
“addi tional dearness allowance’ as ‘dearness pay’. The
concession of ‘dearness pay’ was extended for the entire
ten nonths for calculating average enolunments in case of
those who retired after 31.7.1987. By judicial
intervention, it was held that the concession of adding
‘dearness allowance’ as ‘dearness pay’ would extend even
to enpl oyees who had retired (or died) prior to 1.10.1987.

It was also held, that pensioners who had retired during
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the period between 1.10.1987 and 31.5.1988 would be
entitled to count ‘dearness allowance’ and ‘additiona

dearness allowance’ as ‘dearness pay’ (for all the ten
nonths preceding their retirenment) for conputing average
wages for calculating pension. The State Government
accepted the aforesaid legal position and extended the
af oresai d benefits equally to all pensioners.

(iv) CGovernnent order dated 9.8.1989, while accepting the
recommendations made by the Fifty Taml| Nadu Pay
Commi ssion, introduced a slab system for adding ‘dearness
al |l omance’ as ‘dearness pay’ into the conponent of wages
for cal cul ati ng pension. A distinction was nade between
enpl oyees retiring before and after 1.6.1988. By judicia

intervention, the benefit of treating ‘dearness allowance’
as ‘dearness pay’ was extended to enpl oyees irrespective
of the date of their retirenent.

(v) Governnment order dated 4.12.1991 provided, that
arrears of pension based on recal culation of pension, by
taking into consideration the conponent of ‘dearness
al |l omance’ as ‘dearness pay’, would be released to
pensioners with effect from 1.12.1991, even in cases where
the concerned pensioner had retired with effect from a
date preceding 1.12.1991. By judicial intervention

arrears of pension, based on recalculation of pension,
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wer e ordered to be released to retired enployees, by
taking into consideration the conponent of ‘dearness
al |l omance’ as ‘dearness pay’ equally for all enployees.
The State Governnent accepted the aforesaid | egal position
and extended the said benefit to pensioners who had
retired prior to 1.12.1991.

19. The aforesaid factual/l egal position is a historica

narration of the inclusion of ‘dearness allowance as ‘dearness pay’

fromtime to tinme for conputation of pension. What energes from

this narration is, that all pensioners (past, present and future)

were equally granted the benefit of ‘dearness allowance’ as
‘dearness pay’ for calculating pension. Whenever a class of
pensi oners was discrimnated against, for conputation of pension

on the basis of dearness allowance/ pay judicial intervention

restored the equation. The equation was then given effect to by the
State Governnent fromtine to tine. Clearly, judicial intervention
repeatedly erased the classifications created between pensioners, on
the basis of ‘dearness pay’.

20. The present controversy yet again presents a dispute, inter
se, between the State Governnment and retired enployees in respect of
the conponent of ‘dearness allowance’ I|liable to be treated as
‘dearness pay’, for conputing pension payable to retired Government
enpl oyees. Even though the instant controversy also arises out of

Governnent order dated 9.8.1989, the sanme renmmi ned unsettled in the
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earlier rounds of litigation (energing out of the sane Governnent
order dated 9.8.1989), presumably because none of the retired
enpl oyees fell within the classes of pensi oners included in the
present |itigation. The enpl oyees herein are those who retired on
or after 1.6.1988. By the inpugned Governnent order dated 9.8.1989,
pensi onary benefits of an enployee retired/retiring on or after
1.6.1988 were required to be computed by addi ng ‘dearness all owance
to ‘dearness pay’ at a fixed percentage. By virtue of the aforesaid
determ nation, enployees retiring on or after 1.6.1988 would be at a
di sadvantage, as against the enployees who had retired prior
t her et o.

21. The afore-stated challenge to the inpugned Government order
dated 9.8.1989 was raised before the Adm nistrative Tribunal through
an Original Application (O A no. 5771 of 2001) by an Associ ation of
retired Governnent enployees. The aforesaid Oiginal Application
came to be transferred to the High Court, wherein it was renunbered
as Wit Petition (T) no. 32045 of 2005. A learned Single Judge of
the H gh Court allowed the aforesaid Wit Petition on 20.4.2006.
The learned Single Judge held, that the State Governnent, in not
extending benefits to nenbers of the appellant Association, had
di scrimnated against them The inpugned Government order dated
9.8.1989, to the extent that it did not confer the same benefits
(based on the conponent of ‘dearness allowance’ treated as ‘dearness

pay’ ), for enployees who retired on or after 1.6.1988, was held as
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unsustainable. Wit Petition (T) no. 32045 of 2005 was accordingly
al | oned.

22. Dissatisfied with the order dated 20.4.2006 passed by the
| earned Single Judge, allowing Wit Petition (T) no. 32045 of 2005,
the State Governnent preferred a Wit Appeal before a Division Bench
of the H gh Court. The aforesaid Wit Appeal, alongwith wit
petitions filed before the H gh Court on the sane subject, were
taken up for collective adjudication. By an order dated 17.12.2007,
Wit Appeal no. 1002 of 2006 was all owed. The order dated
20. 4. 2006, passed by the learned Single Judge (allow ng the claim of
t he enpl oyees who had retired on or after 1.6.1988), was set aside.
All wit petitions filed by retired enployees on the sanme subject
matter which were taken up for disposal alongwith the Wit Appea
referred to above, were sinultaneously disn ssed. Through the
instant Civil Appeals, different enployees’ associations, as also
enpl oyees (singularly and collectively), have assailed the order
passed on 17.12.2007 by the D vision Bench of the H gh Court,
allowing Wit Appeal no. 1002 of 2006 (and connected appeals); and
dism ssing the wit petitions preferred by enpl oyees (and enpl oyees’
associations) taken wup for collective disposal, alongwith the
aforesaid Wit Appeal (no. 1002 of 2006).

23. During the course of hearing, |earned counsel representing
the appellants, first and forenpost, vehenently contended, on the

basis of the legal and the factual position noticed above, that the
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benefit of ‘dearness allowance’ as ‘dearness pay’ has always equally
been extended to all the pensioners, irrespective of the date of
their retirenent. It was further contended, that as and when there
was discrimnation on the above subject, the same was suitably
renedied by the State Governnment, by anendi ng/ nodi fying the earlier
Gover nnent orders. It was submitted, that a simlar discrimnation
emanating out of the same Governnment order dated 9.8.1989,
pertaining to a set of enployees differently classified, was
corrected through judicial intervention (details already noticed
above). During the aforesaid course of repeated adjudication, on
the subject under consideration, the natter once cane up to this
Court, when Special Leave Petition (Cvil) no. 23643 of 1996, filed
before this Court by the State Governnment, was dism ssed. Even a
review petition filed before this Court, by the State Governnent
thereafter, admttedly met the sane fate. It was accordingly
submtted, that the sane principle which was nade applicable to
different sections of pensioners, under the sanme Governnent order
dated 9.8.1989, should be extended to the instant class of retired

Gover nnment enpl oyees i.e., those who retired on or after 1.6.1988.

24. Besides the aforesaid legal premse, for assailing the
i mpugned Gover nirent or der dat ed 9. 8. 1989, | ear ned counse
representing the appellants, invited our pointed attention to a

conpi l ation enclosed by the Retired Oficers’ Association (in G vi

Appeal no. 8856 of 2012). The said conpilation was relied upon to
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denonstrate to us, the extent of discrimnation caused to the
appel lants (who retired on or after 1.6.1988). For this reason
vari ous hypothetical situations were illustratively placed before
us, for our consideration. In each such hypothetical illustration
the appellants took into consideration the same nunber of years of
service rendered, against the same post, wherein the pensioner had
also retired at the sanme conponent of |ast pay drawn. Therefrom it
was sought to be established, that enployees who had retired on or
after 1.6.1988 woul d be at a subst anti al di sadvant age.
Illustratively, for the adjudication of the present controversy, a
hypot heti cal situation relating to an enployee holding the post of

Deputy Col l ector is being placed bel ow

A
Cadre taken : Deput y
Col | ector
Date of retirenent : 30. 04. 1988
Net qualifying service : 33 years
Scal e of Pay : 1340- 7541715902435
Pay | ast drawn : Rs. 2435/ -
Aver age Enol unents : Rs. 2435/ -

Original Pension fixed Rs. 1218/ -

Pensi on revi sed as per

G O 449 : Rs. 1448/ -
Rs.

Revi sion as per G O 810

As on 01.06. 1988 1622/ -

Pensi on as per GO 271 : 1622/ -

Add: 50% i ncrease : 811/ -

Total Pension 2433/ - (Wth effect
from1.6.1988)

(Pension as on 1.1.1966) 2433/ -

Add: 111% ; 2701/ -
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InterimRelief-I
InterimRelief —I1
40% Hi ke

Tot al Pensi on
1.1.1996)

XXX XXX
XXX

Cadre taken
Col | ect or
Date of retiremnent
Net qualifying service
Scal e of Pay
Aver age Enol unments
Add: 13% as per G O 810

Pensi on 50%

As on 1.1.96:

Pensi on
Add 148%
Interimrelief-I
Interimrelief-11
40% Hi ke

Tot al Pensi on
from1.1.1996)

XXX XXX
XXX

Q

Cadre taken
Col | ect or
Date of retirenent
Net qualifying service
10 nont hs aver age
enol unent s

50/ -
244/ -
974/ -

6402/ - (Wth effect from

XXX

Deputy

33 years

30. 06. 1988

: 2200- 75—2800—-100—-4000
Rs. 2515/- +

Rs.

327/ -
Rs. 2842/ -
Rs. 1421/ -
Rs. 1421/ -
: 2104/ -
50/ -
143/ -
569/ -
Rs. 4287/ - (Wth effect
XXX
Deputy
: 30. 06. 1993
33 years
Rs. 2725/ -
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Add: 13% i ncrease : Rs. 355/ -
: Rs. 3080/ -
Pension fixed at 50% : Rs. 1540/ -
Revi sed pension as on
1.1.1996 : Rs. 1540/ -
Add Dear ness Al | owance
148% : 2280/ -
Interimrelief-I : 50/ -
Interimrelief-II : 154/ -
40% Hi ke : 616/ -
Total Pension Rs. 4640/ - (Wth effect

from1.1.1996)

After narrating the conputations nmade in the illustrations referred
to above, it was submtted that it clearly energed, that a person
who had retired as a Deputy Collector on 30.4.1988 (before 1.6.1988)
woul d get pension of Rs.6,402/-; while a Deputy Collector, who
retired on 30.6.1988, would get Rs.4,287/-; and a Deputy Coll ector
who retired on 30.6.1993, would get Rs.4,640/- as pension, all of
them having the sane 33 years of qualifying service, as well as, a
simlar last pay prior to their retirenent. VWat is inportant is,
that the figures referred to above were accepted in the response
sought by the H gh Court from the Accountant General, Tam | Nadu.
In the response from the Accountant General, Tam | Nadu, the only
m st ake found was the anmount of pension depicted as Rs.6,402/- for a
Deputy Collector (who retired prior to 1.6.1988). According to the
Accountant General, Tam | Nadu, on a correct analysis, the said

figure would be Rs.6,808/-. It is therefore apparent, that in
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identical circunstances, a Deputy Collector retiring prior to
1.6.1988 would draw pension at the nonthly rate of Rs.6,808/-,
whereas, a Deputy Collector retiring thereafter on 30.6.1988, would
get a nonthly pension of Rs.4,287/-. This would show that a person
who retired from the sane cadre before the crucial date i.e.,
1.6.1988, would get about Rs.2,500/- per nonth nore than the one who
had retired from the sanme cadre after the said date. The aforesaid
illustration has been highlighted by us, in order to deternine the
correctness of the followi ng inferences drawn by the Division Bench
of the Hgh Court, while passing the inpugned order dated
17.12. 2007: -

“Learned counsel for the parties circulated their respective
cal cul ati ons showi ng worki ng sheet of pension as adm ssible to
a class of enployees, who retired prior to 1st June, 1988 in the
unrevised scales of pay and those simlarly situated and
retired after 1st June, 1988 in the revised scales of pay.
Charts are varying. Wile in the chart submtted by the State
Governnment it has been shown that those who retired after 1st
June, 1988 will be getting a little bit higher than those who
retired prior to 1st June, 1988, the calculation submtted by
I ndividual parties shows that those who retired just prior to
1st June, 1988 may get a little higher enolunents than those who
retired after 1st June, 1988. It is for the said reason, we
al so sought for opinion from the Accountant GCeneral, Tanil
Nadu, who has submitted its calculation chart, as circul ated
bet ween the parties and quoted hereunder: -

“As per instructions of the Hon'ble H gh Court of Madras
in WP. 11634 of 2002, the working sheets submtted by
both the Governnent and the petitioners in WA 1002 of 2006
have been scrutinized and the follow ng observations are
made: -

A Gover nment Wor ki ng Sheet :

\ Details of the case | Asiit | Asiit |
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IS shoul d
be
Desi gnati on: Tahsil dar Rs. 1387 | Rs. 1573
Date of Retirenent: 31.5.1988
Scale of Pay: Rs.1160-50-1460-70-
1950
Pay Rs. 1880
Desi gnati on: Tahsil dar Rs. 1534 | Rs. 1534
Date of Retirenent: after 1.6.1988
Scal e of Pay: Rs.2000-60-2300-75-
3200
Pay Rs. 2300
1/579 revision is applied in this case, then the revised

pension from1.6.88 works out to Rs

. 2000 + 18% D. A

B. Petiti oner

Wor ki ng Sheet :
five cases are found to be correct and in four

Qut

the correct calcul ations are given bel ow -

of nine illustrations,

cases,

Details of the As it is As it
case shoul d be

Desi gnati on: Rs. 2433 Rs. 2589
Deputy Col l ector | (from (from 1. 6. 88)
("A) 1.6.88) Rs. 6808
Dat e of | Rs. 6402 (from1l.1.96)
Retirement: (from
30. 4.1988 1.1.96)
Scal e of Pay:
Rs. 1340- 75- 1715-
90- 2435
Pay Rs. 2435
Desi gnati on: Rs. 849 Rs. 947
Bl ock Devel opnment | (from (from 1. 2. 88)
Oficer (‘A) 1.2.88) Rs. 1592
Dat e of | Rs. 1427 (from 1. 6. 88)
Retirenent: (from Rs. 4796
31.1.1988 1.6.88) (from 1. 1.96)
Scal e of Pay: | Rs. 4303
Rs. 1045- 45- 1450- (from
65-1675 1.1.96)
Pay Rs. 1515
Desi gnati on: Rs. 472 Rs. 513
Secondary Grade | (from (from 1. 1. 88)
Teacher ("A) |1.1.88) Rs. 890
(Sel. Grade) Rs. 815 (from 1. 6. 88)

Page 31



32

Dat e of | (from Rs. 2790
Retirenent: 1.6.88) (from 1.1.96)
31.12.1987 Rs. 2480

Scal e of Pay: Rs. (from

Pay Rs. 820 1.1.96)

Desi gnati on: Rs. 1232 Rs. 1209

Tahsi | dar (from (from 1. 4.90)
Dat e of | 1.4.90) Rs. 3654
Retirenent: Rs. 3723 (from1.1.96)
31. 3. 1990 (from

Scal e of Pay: | 1.1.96)

Rs. 1160- 50- 1460-

70-1950

Pay Rs.2180 from

1.1.90

It is certified that subject to the observations nmade
supra the illustrative calculations are in order.

Branch O ficer/ Pension 30

From the aforesaid chart it appears that those who retired
prior to 1st June, 1988 or after 30th June, 1988 from siml ar

post, they will get alnbst simlar gquantum of pension.
(enphasis is ours)

25. Learned counsel for the appellants pointed out, that the
determ nation by the High Court to the effect, that enployees who

had retired prior to 1.6.1988 from a simlar post, would “.get a
little higher.” pensionary enolunents, than those who retired
afterwards, was clearly preposterous. Learned counsel for the
appel l ants, while referring to the illustration narrated above, also
invited our attention to the affidavit dated 15.12.2011 (filed by
the first respondent in Civil Appeal no.8856 of 2012), wherein the
position canvassed at the behest of the appellants was considered.

According to the acknow edged position, the first respondent (in the

affidavit dated 15.12.2011), on proper calculations asserted, that
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in identical circunstances, a Deputy Collector retiring prior to
1.6.1988 would draw pension at a nonthly rate of Rs.6,808/-,
whereas, a Deputy Collector retiring after 30.6.1988 would get a
nont hly pension of Rs.4,287/-. This would show, that nerely on
account of the accident of retiring before or after 1.6.1988, one of
the pensioners would draw pension at the rate of about Rs.2,500/-
per nmonth nore than the other. W are satisfied, that the
illustration referred to hereinabove, clearly negates the concl usion
drawn by the Division Bench of the H gh Court in the inmpugned order

dated 17.12.2007, to the effect, that retirees prior to 1.6.1988

from a simlar post would “.get a |little higher” pensionary
enol ument s.
26. W have given our t hought f ul consideration to the

controversy in hand. First and forenost, it needs to be understood
that the quantum of discrimnation, is irrelevant to a challenge
based on a plea of arbitrariness, wunder Article 14 of the
Constitution of India. Article 14 of the Constitution of India
ensures to all, equality before the |law and equal protection of the
| aws. The question is of arbitrariness and discrimnation. These
rights flow to an individual wunder Articles 14 and 16 of the
Constitution of India. The extent of benefit or loss in such a
determ nation is irrelevant and inconsequential. The extent to which
a benefit or loss actually affects the person concerned, cannot ever

be a valid justification for a court in either granting or denying
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the claimraised on these counts. The rejection of the claimof the
appel lants by the H gh Court, nmerely on account of the belief that
the carry home pension for enployees who would retire after
1.6.1988, would be trivially lower than those retiring prior
thereto, amounts to bagging the issue pressed before the H gh Court.
The solitary instance referred to above, which is not a matter of
dispute even at the hands of the first respondent, clearly
denonstrates, that in a given situation, an enployee retiring on or
after 1.6.1988 could suffer a substantial loss, in conparison to an
enpl oyee retiring before 1.6.1988. W are, therefore satisfied,
that the H gh Court clearly erred while determning the issue
proj ected before it.

27. At this juncture it is also necessary to exam ne the concept
of valid classification. A valid classification is truly a valid
di scrim nation. Article 16 of the Constitution of India pernmts a
valid classification (see, State of Kerala vs. NM Thomas (1976) 2
SCC 310). A wvalid classification is based on a just objective. The
result to be achieved by the just objective presupposes, the choice
of sone for differential consideration/treatment, over others. A
classification to be valid nust necessarily satisfy two tests.
Firstly, the distinguishing rationale has to be based on a just
obj ecti ve. And secondly, the choice of differentiating one set of
persons from anot her, must have a reasonable nexus to the objective

sought to be achieved. Legalistically, the test for a wvalid
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classification nay be sunmarized as, a distinction based on a
classification founded on an intelligible differentia, which has a
rational relationship with the object sought to be achieved.
Whenever a cut off date (as in the present controversy) is fixed to

categorise one set of pensioners for favourable consideration over

ot hers, the twin test for wvalid classification (or valid
di scrimnation) nust necessarily be satisfied. In the context of
the instant appeals, it is necessary to understand the overall

objective of treating “dearness allowance” (or a part of it) as
“dearness pay”. There can be no doubt, that ‘dearness allowance’ is
extended to enployees to balance the effects of ongoing inflation
so as to ensure that inflation does not interfere with the enjoynent
of life, to which an enployee is accustoned. Li kewi se, the
objective of ‘dearness pay’ is to balance the effects of ongoing
inflation, so that a pensioner can adequately sustain the neans of
livelihood to which he is accustoned . Having understood the reason
why the Governnment extends the benefit of ‘dearness allowance and
‘dearness pay’', to its enployees and pensioners respectively, we
woul d venture to search for answers to the twin tests which nust be
satisfied, for making a valid classification (or a wvalid
discrimnation), in the present fact situation.

28. In the present context, it needs to be kept in nmind, that
‘dearness allowance’ is paid to Governnment enployees keeping in mnd

the Al India Consuner Price Index. Inflation in the market place
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is sought to be balanced by paying ‘dearness allowance’ to
Gover nment enpl oyees. Wen a State Governnment chooses to treat
‘dearness allowance’ as ‘dearness pay’', the objective remains the
same i.e., inflation in the market place is sought to be bal anced
for retired enployees by giving them the benefit of ‘dearness pay’.
Since the conponent of inflation simlarly affects all enployees,
and all pensioners (irrespective of the date of their entry into
service or retirement), it is not per se possible to accept

different levels of ‘dearness pay to renedy the rmalady of
i nflation. Just like the date of entry into service (for serving
enpl oyees) would be wholly irrelevant to determne the °‘dearness
al |l omance’ to be extended to serving enpl oyees, because the sanme has
no relevance to the object sought to be achieved. Li kewi se, the
date of retirement (for pensioners) would be wholly irrelevant to
determne the ‘dearness pay’ to be extended to retired enployees.
Truthfully, it may be difficult to imagine a valid basis of
classification for remedying the malaise of inflation. In the
absence of any objective, projected in this case, the question of
exam ning the reasonableness to the object sought to be achieved
sinply does not arise. Qur straying into this expressed real m of
i magi nati on, was occasioned by the fact, that the pleadings filed on
behalf of the State Governnment, do not reveal any reason for the

classification, which is subject natter of challenge in the instant

appeal . The only position adopted in the pleadings filed before
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this Court for introducing a cut off date for differential
treatment, is expressed in paragraph 4 of the counter affidavit,
filed by the State of Taml Nadu, which is being extracted
herewi t h: . -

“Wth reference to the avernents made in the Gounds of the
Speci al Leave Petition, | submt that the fifth Pay Conm ssion
has revised pay and pension with effect from 1.6.1988. As per

the recommendati on of the above Pay Conm ssion, the Governnent

had issued orders for the revision of pension and Famly
Pension with effect from 1.6.1988 in G O Ms. No. 810. Finance
(PC) Departnent, dated 9.8.1989. It is submitted that the
fourth Tam | Nadu Pay Comm ssion has recommended that at the
end of the period of three years, the Dearness Allowance
sanctioned upto that period could be treated as Dearness Pay.

The Fourth Pay Conmission revision was given with effect from
1.10.1984. Based on the above reconmendati on, the Governnent

has issued orders in G O Ms. No. 371, Finance, dated 30.4. 1986,

read wth Governnent letter No. 124414/ Pensi on/ 86-1, dt.

11.2.1987, that the Dearness Allowance sanctioned upto
30.9.1987 shall be treated as Dearness Pay for the purpose of

pensi onary benefit in the case of the Govt. Servant retiring
on or after 1.10.1987. The orders issued in GOM. 371,

Finance dated 30.4.1985 as anended in Government letter

No. 70707- A/ Pension /86-1, dated 8.7. 1986 read as foll ows: -

“The Fourth Tami | Nadu Pay Conmm ssion have anobng ot her
t hi ngs recommended that at the end of a period of three
years the Dearness Allowance sanctioned upto the period
could be treated as Dearness Pay in order to ensure a

reasonable pension level. The Governnent accept the
recomrendati on of the Conmission and direct that in the
case of Covernnment servant, who wll be retiring on or

after 1.10.1987, the Dearness Allowance sanctioned upto
1.10.1987 shall be reckoned as Dearness Pay for purpose
of pension in the case of death of a Governnent servant
occurring on or after 1.10.1987 while in service the
Dearness All owance sanctioned upto 1.10.1987 shall be
treated as Dearness Pay for the purpose of conputing
Fam |y Pension.”

It is therefore, evident, that the State Governnent has not

di scl osed any object which is desired to achieve by the cut off
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dat e. Most inportantly, the financial constraints of the State
Governnment, were not described as the basis/reason for the
classification made in the inmputgned Governnent order dated
9. 8. 1989.

29. The issue in hand needs to exanine from another perspective
as well. It rmust be clearly understood, that no enployee has a
right to draw ‘dearness allowance’ as ‘dearness pay’ till such tine
as the State Government decides to treat ‘dearness allowance as
‘ dearness pay’. And therefore, the State Government has the right
to choose whether or not ‘dearness allowance’ should be treated as
‘dearness pay’. As such, it is open to the State Government not to
treat any part of ‘dearness allowance’ as ‘dearness pay . In case of
financial constraints, this would be the npbst appropriate course to
be adopted. Likew se, the State Governnment has the right to choose
how much of ‘dearness allowance’ should be treated as °‘dearness
pay’ . As such, it is open to the State Covernnent to treat a
fraction, or even the whole of ‘dearness allowance’ as ‘dearness
pay’ . Based on Rule 30 of the Pension Rules, it is clear that the
component of ‘dearness pay’ would be added to enolunents of an
enpl oyee for cal cul ating pension. In a situation where the State
Government has chosen, that a particular conmponent of ‘dearness
al | onance’ would be treated as ‘dearness pay’, it cannot
discrimnate between one set of pensioners and another, while

cal culating the pension payable to them (for the reasons expressed
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in the preceding paragraph). O course, a valid classification my
justify such an action. 1In this case, the State Governnent has not
come out with any justification/basis for the classification whereby
one set of pensioners has been distinguished from others for
differential treatnent.

30. The instant controversy should not be nmisunderstood as a
determ nation of the total carry home pension of an enployee. Al
the Governnment orders referred to above, deal with the quantum of
‘dearness allowance’ to be treated as ‘dearness pay’ for the

cal cul ation of pension. ‘ Dear ness pay is one of the many
conmponents, which go into the eventual deternmination of pension.
Therefore, the focus in the adjudication of the present controversy
must be on ‘dearness pay’', rather than on the eventual carry hone
pensi on. The rel evance and purpose of treating ‘dearness allowance’
as ‘dearness pay’, has been brought out in the foregoing paragraphs.
Therefore, clearly, the object sought to be achieved by adding
‘dearness pay’ to the wage of a retiree, while determ ning pension
payable to him is to remedy the adverse effects of inflation. The
af oresai d object has to be necessarily kept in nmind, while exan ning
the present controversy. Any classification without reference to
the object sought to be achieved, would be arbitrary and violative
of the protection afforded under Article 14 of the Constitution of

India, it would also be discrimnatory and violative of the

protection afforded under Article 16 of the Constitution of India.

Page 39



40

31. Havi ng gi ven our thoughtful consideration to the controversy
in hand, it is not possible for us to find a valid justification for
the State Governnment to have classified pensioners simlarly
situated as the appellants herein (who had retired after 1.6.1988),
fromthose who had retired prior thereto. Inflation, in case of al
such pensioners, whether retired prior to 1.6.1988 or thereafter,
woul d have had the sanme effect on all of them The purpose of
adding the conponent of ‘dearness pay’ to wages for calculating
pension is to offset the effect of inflation. In our considered
view, therefore, the instant classification nade by the State
Government in the inpugned Governnent order dated 9.8.1989 placing
enpl oyees who had retired after 1.6.1988 at a disadvantage, Vis-a-
vis the enployees who retired prior thereto, by allowing them a
| oner conponent of ‘dearness pay’', is clearly arbitrary and
discrimnatory, and as such, is |liable to be set aside, as violative
of Articles 14 and 16 of the Constitution of India.

32. It is also inperative for us to take into consideration, a
few judgnents rendered by this Court, which were brought to our
notice by the |earned counsel representing the State Government.
Reliance was placed on three judgnments to substantiate the
subm ssi ons advanced on behal f of the respondents.

(i) First of all, reliance was placed on the decision rendered by
this Court in Union of India Vs. P.N. Mnon,. (1994) 4 SCC 68. Facts

in the first cited judgnment reveal, that a recommendati on was nade
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by the Third Pay Conmission to the State Governnent, suggesting
review of the existing wage position, based on unprecedented
inflation. The State Governnent was asked (by the Third Pay
Commission) to take a decision on whether the dearness allowance
schenme should be extended further; or in the alternative pay-scales
t henmsel ves should be revised. This suggestion of the Third Pay
Comm ssion was based on the fact, that the price |evel index had
ari sen above the 12 nonthly average to 272. Havi ng consi dered the
matter, the State Government decided to extend the dearness
al | omance schene. It simultaneously issued an Ofice Menorandum
(hereinafter referred to as “OM’) whereby, a portion of ‘dearness
al | onance’ was to be treated as pay for conputation of retiral
benefits. The benefit of the aforesaid OM was extended only to
t hose enployees who had/would retire on or after 30.9.1977. The
aforesaid O M also cont enpl at ed, t hat persons who had/ woul d
retire on or after 30.9.1977 but not |ater than 30.04.1979 would be
allowed to exercise an option, to choose one out of the two
alternatives. They could either seek the benefit of death-cum
retirement gratuity by excluding the elenent of ‘ dear ness
al |l omance’, alternatively, they could seek the sane, by including
the elenment of ‘dearness allowance’. The issue which cane up for
adj udi cation before this Court was, whether the aforesaid O M was
sustainable in law, as it did not extend equal benefits to all

retirees, irrespective of the dates of their retirenment. Al the
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respondents had retired before 30.9.1997. Wile determning the
aforesaid issue, this Court took into consideration inter alia the

fact that the decision to nerge a part of ‘dearness allowance’ wth

pay, was taken with reference to the price index |evel. Thi s
decision was taken on the recommendations of the Third Pay
Conmm ssi on. In the aforesaid view of the matter, and specially

because, an option was given to enployees who had retired between
30.09.1977 and 30.04.1979, to get their pension and (death-cum
retirement gratuity) calculated, by including or excluding the
el enent on dearness pay, this Court ruled, that the State Governnent
had adopted neasures ensuring simlar benefits to all. And that,
there was no intention to create a class within a class. This Court
felt that the classification, had a reasonable nexus with the price
| evel index at 272, on 30.09.1977. This according to this Court
was just and valid. The factual position, that needs to be
highlighted, in so far as the first cited judgnment i.e. in P.N
Menon’ s case (supra) is that, the respondent enployees had never
been in receipt of dearness pay, when they retired from service,
and therefore, the OM in question could not have been applied to
them This is howthis Court exam ned the matter in the cited case.
This Court also noticed, that prior to the OM in question, the
pension scheme was contributory, and only wth effect from
22.9.1977, the pension schene was nade non contributory. Since the

respondent enployees in the first cited case, were not in service at
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the time of introducing the sanme, they were held not eligible for
the said benefit.

(ii) Next, learned counsel relied upon the judgnment in State of
Raj asthan Vs. Anmrit Lal Gandhi, (1997) 2 SCC 342. The facts, in
the second cited judgnment were, that originally teachers of the
Jodhpur University were governed by contributory provident fund
rules. There was no pension schene applicable to them In 1983, a
commttee constituted by the University Gants Comn ssion,
recommended the introduction of pension-cum gratuity for university
and col lege teachers. Thereupon, the Senate and Syndicate of the
Jodhpur University resolved to introduce a pension schenme for
uni versity teachers. The resolution of the Syndicate and Senate al so
provi ded, that options would be sought from existing teachers, so as
to enable them to choose whether they should be governed by the
contributory provident fund rules, or would like to accept the
benefits under the pension schene. As the recomendation of the
Syndi cate and the Senate, of the Jodhpur University had financi al
i nplications, approval of the State CGovernnent was inperative. On
exam ning the recomendations, the State Governnent decided to
introduce the pension schene wth effect from 1.1.1990. Based
t hereon, the Syndicate and the Senate passed a concurring resol ution
expressing, that the pension schenme would becone operational wth
effect from 1.1.1990. Based thereon, those teachers who were in the

service of the Jodhpur University on or after 1.1.1990, were
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required to submt their options. The question which arose for
consideration in the second cited judgnent was, whether enployees
who had retired before 1.1.1990, had a simlar right to claim
pensi on, as was bei ng extended to enpl oyees, who had/would retire on
or after 1.1.1990. The H gh Court partly accepted the plea of the
retirees by holding, that the pension schene should be extended to
enpl oyees who had retired on or after 1.1.1986. This Court did not
approve the decision rendered by the Hi gh Court. This Court noticed,
that the approval of the resolutions of the Syndicate and Senate of
the Jodhpur University had been accorded by the State Governnent
after the State Legislature had passed the University Pension Rules,
and the General Provident Fund Rules. This Court also noticed, that
the State Governnent in its affidavit had taken an express stand

that the introduction of the pension schene was econonically viable
only with effect from 1.1.1990. In other words, the State
Government could bear the financial burden of the pension schene,
only if it was introduced with effect from 1.1.1990. Based on the
aforesaid position adopted by the State Governnent, this Court
concluded, that the determnation of the State GCovernment in
i ntroduci ng the pension schenme for enployees, who had retired with
effect from 1.1.1990 had not been fixed arbitrarily or w thout any
valid reason/basis. This Court accordingly, set aside the judgnent
rendered by the Hi gh Court.

(iii) Finally, I|earned counsel placed reliance on the judgnent
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rendered by this Court in State of Punjab Vs. Amar Nath Coel,
(2005)6 SCC 754. In the third cited case, enployees both of the
Central Governnent, as also, of the State Governnents of Punjab and
H machal Pradesh, who had retired prior to 1.4.1995 sought death
cumretirenment gratuity, up to the increased Iimt of Rs. 2.5 | akhs.
The claim raised by the enployees was rejected in sonme cases,
whereas in sone other cases the Central Adm nistrative Tribunal and
the H gh Court took the view, that the benefit of i ncreased
quantum of death-cumretirenent gratuity, should be extended to
enpl oyees, who had retired between 1.7.1993 and 31.3.1995 as well.
Havi ng exanmi ned the aforesaid controversy, this Court arrived at the
conclusion, that the decision of the Central Covernnment and State
Governnments to limt the benefit only to enployees, who had retired
( or died) on or after 1.4.1995 was based on a concrete
determ nation of financial inplications, as such, it was held that
the cut off date (1.4.1995) was neither arbitrary nor irrational
as all eged. Consequently, the plea advanced at the hands of the
enpl oyees assailing the cut off date as arbitrary, and by alleging
that it was not based on any rational criteria, was rejected.

33. W have considered the subni ssions urged at the hands of the
| earned counsel for the respondent, based on the judgnments cited at
the bar. In our view, none of the judgnments relied upon is rel evant
to the present controversy.

(i) In so far as P.N Menon’s case (supra) is concerned, having
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exam ned the controversy. this Court arrived at the conclusion, that
the State Governnment adopted neasures which would ensure, simlar
benefits to all. This court also expressed the view, that there was
no intention of the State Governnment, to create any class within a
class. The price level index at 272 on 30.9.1977 was the determ ning
factor for the State Governnent’s decision. It was accordingly
concl uded, that there was a valid and reasonabl e nexus to the object
sought to be achieved. But nost inportantly this Court felt, that
the decision of the State Governnent in not extending benefits to
t he respondents was based on the fact, that they were not in receipt
of the any ‘dearness pay’ at the tinme of their retirenment. Moreover,
since the famly pension scheme was contributory when the
respondents had retired, the respondents could not justifiably seek
the benefits, which were available only to the retirees after the
pensi on schene was made non contributory. There is, therefore no
co-relation of the first cited judgnent with the controversy in
hand.

(i) In Anrit Lal Gandhi’s case (supra) pension was introduced
for the first tinme for wuniversity teachers based on resolutions
passed by the Syndicate and the Senate of the Jodhpur University.
The same were approved by the State Governnent with effect from
1.1.1990. The instant controversy is, therefore, not between one set
of pensioners alleging discrimnatory treatnent, as against another

set of pensioners. There were no pensioners, to begin wth.
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Retirees were entitled to provident fund wunder the existing
Provi dent Fund Schenme. The question of discrinmnation of one set of
pensi oners from another set of pensioners, therefore, did not arise
in the second cited judgnent. Financial viability was, as such, a
rel evant issue. The State CGovernnent adopted the stance, that the
i ntroduction of the pension schenme was financially viable only if
the scheme was introduced with effect from 1.1.1990. The cut off
date clearly disclosed a classification founded on an intelligible
differentia, which had a rational relationship with the object
sought to be achieved. There is therefore, in our view, no
correlation of the second cited judgnent with the controversy in
hand.

(iii) In so far as the third cited judgnent is concerned, this
Court in Amit Lal Gandhi’s case (supra) exanm ned an issue where,
the increased death-cumretirenent gratuity could only be clained by
enpl oyees, who had retired after the cut off date (1.4.1995).
Death-cumretirenent gratuity is a one tine benefit, whereas,
pensi on enures to retired enployees for the entire length of their
lives. Pension is therefore a continuing benefit. Deat h- cum
retirement gratuity, is a one tinme benefit, disbursed in accordance
with to the rules prevalent at the tinme (of retirenent). Her ei n
al so, the issue under consideration was not different neasures for
computing, a continuing retiral benefit, based on any cut off date.

W are therefore of the view, that the instant judgnent is al so not
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rel evant for the adjudication of the controversy in hand.

In view of the above, we are satisfied, that none of judgnents
relied upon by the learned counsel for the respondents, have any
bearing to controversy in hand.

34. The instant appeals are accordingly allowed. The i nmpugned
order dated 17.12.2007 passed by the Hi gh Court is hereby set aside.
The i nmpugned Governnent Order dated 9.8.1989, to the extent that it
extends to enployees who retire on or after 1.6.1988, a |ower
conmponent of ‘dearness pay’, as against those who had retired prior
to 1.6.1988, is set aside, being violative of Articles 14 and 16 of

the Constitution of India.

(D. K. Jain)

................... J.
(Jagdi sh Si ngh Khehar
New Del hi ;
January 17, 2013.
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