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ACT:

HEADNOTE

JUDGVENT:
W TH
ClVIL APPEAL NO. 9796 OF 1995
JUDGMENT

Par i poor nan, J.

A common question - of |aw arises for consideration in
both the appeals. the appeals are preferred -against the
judgrments of the Bonbay High Court in I T.R "No. 40 of 1969
dated 7.7.1978 and |I.T.R  No. 453 of 1975 dated 27.3.1987.
Cvil Appeal NO 1274 of 1980 preferred against the judgnent
of the Bonbay Hgh Court in I:T.R No. 40 of 1969 is the
mai n appeal. The judgnment rendered therein is reported in
(1979) 119 I TR 164. This judgnent was followed in the |atter
case, |.T.R No. 453 of 1975.

2. In Gvil Appeal No. 1274 of 1980, the question arose
with reference to the assessment year 1962-63, wherein the
interpretation of Section 84 of the Income-tax Act, 1961, as
it existed then, came up for consideration. Cvil Appeal No.
9796 of 1995 is concerned with the assessnment year 1969-70,
wherein Section 80-J of the Act canme up for consideration

It was agreed at the bar and it is also fairly clear that
the controversy in these cases, is regarding the
interpretation of the crucial words viz. ‘capital enployed
in the undertaking occurring both in Sections 84(1) and 80-
J of the Incone-tax Act (hereinafter referredto as ‘the

Act’).

3. We heard counsel

4. It will be sufficient if we advert of the minimal facts
in the main appeal -- Cvil Appeal No. 1274 of 1980. The
respondent - assessee is a public limted conpany. It has a
chain of machine workshops. In the previous year (cal endar

year 1961), relevant for the assessnent year 1962-63, the
assessee started a new industrial undertaking at Bhavnagar

It was to consist of several workshops, including one for
the manuf acture of small boats. The undertaki ng at Bhavnhagar
started business operations in the year of account. The
profit for this year was Rs.5,39,791/-. A good portion of
the plant and machinery was installed for the new business
operation, but some of themrennined to be installed, though
they were paid for. Sonme of the workshops were still under
construction. The value of the plant and nachinery not
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installed cane to Rs. 11,95,167/-, while the cost of the
wor kshop under construction canme to Rs.9,22,011/-. The
aggregate for the above two itens canme to Rs.21,17,178/-.
The assessee clainmed relief for this anpbunt under Section 84
of the Act as "capital enployed in the new industrial
undert aki ng" at Bhavnagar. The Income-tax O ficer declined
to afford the relief <clained on the ground that the assets
had not been put to use during the accounting period. The
appeal filed before the Appellate Assistant Conmi ssioner was
futile. In second appeal filed by the assessee, the
Appel late Tribunal held that the industrial undertaking at
Bhavnagar forned an integral whole and the new workshops
under construction remaining to be installed were part and
parcel of that undertaking. The Appellate Tribunal also held
that the business of the industrial undertaking at Bhavnhagar
had al ready conmrenced and was being carried on during the
year of account. The Tribunal further held that it was not
in dispute that the assets in question could not be
segregated from the industrial  undertaking at Bhavnagar
These are the basic findings of the Appellate Tribunal. On
the basi s of the above findings, the Tribunal concluded that
"the capital enpl oyed” in the wundertaking" has to be
di stingui shed from "assets used in the undertaking" and the
relief envisaged by Section 84 of the Act is with reference
to the capital utilised for the purpose of acquiring the
asset for the business and the question as to whether it
(the asset) was actually used in the business or not during
the rel evant year i's of no consequence. The Tribunal decided
the question in favour of the -assessee and  held that the
aggregate anobunt of Rs.21,17,178/- was includable in the
conputation of capital for the purpose of granting relief
under Section 84 of the Act to the assessee. On notion by
the Revenue, the Appellate Tribunal referred the follow ng
qguestion of |aw under Section 256(1) of the Act of the High
Court of Bomnbay:

"Whet her, on the facts and in the

ci rcunst ances of the case, the

anmount of Rs. 21, 17,178/ -

representing the cost of workshop

under construction, could be taken

into account in determning the

capital enployed in the undertaking

at Bhavnagar for the purpose of

granting relief to the conpany in

terms of Section 84 of the Incone-

tax Act, 1961 for the assessnent

year 1962-63?"
5. The Hi gh Court of Bonbay, by its judgnent dated
7.7.1978, considered the rival pleas of the Revenue and the
assessee in detail and concurred with the reasoning and
conclusions of the Appellate Tribunal and answered the
guestion in the affirmative and in favour of the assessee.
Thereafter, this Court granted special |eave to the Revenue
to appeal to this Court against the aforesaid judgnent of
the Bonbay High Court and that is how the appeal is before
us.
6. Section 84(1) of the Incone-tax, Act, 1961 at the
rel evant period read as foll ows:

"84(1) Save as ot herw se

herei nafter provided, i ncome-t ax

shal | not be payable by an assessee

on so nuch of the profits or gains

deri ved from any i ndustria

undertaking or hotel to which this

section applies as do not exceed
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i nsofar as they are rel evant,

7.

six per cent per annum on the
capital enployed in the undertaking
or hot el , conput ed in t he
prescri bed manner."

(Enphasi s suppl i ed)

Rul es 19(1) and (6) of the Income-tax

"19. Conput ati on of capita
enpl oyed in an i ndustria
undertaking or a hotel -- (1) For
the purposes of section 84, the
capital enployed in an undertaking
or a hotel to which the said
section applies shall be taken to
be --

(a) in the case of assets acquired
by pur chase and entitled to
depreciation --

(1) /if they ~have been acquired
before the conput ati on per.i od,
their witten down value on the
conmenci ng date of the said period;
(ii) if they have been acquired on
or after the commencing date of the
conputation period, their average
cost during the 'said period;

(b) in the case of assets acquired
by purchase and not entitled to
depreciation --

(i) if they have been acquired on
or after the commencing date of the
conputation period, their average
cost during the said period;

(c) in the case of assets being
debts due to the person carrying on
the business, the nom nal anobunts
of those debts;

(d) in the case of any other
assets, the value of the assets
when they becane assets of the
busi ness;

Provided that if any such asset has

been acquired wi thin the
conput ati on peri od, only t he
average of such value shall be

taken in the same manner as average
cost is to be conputed.

(6) Inthis rule, --

(i) “average cost’ in relation to
any asset means such proportion of
the actual cost thereof as the
nunber of days of the conputation
period during which such asset is
used in the business bears to the
total nunber of the days conprised
in the said period,

(ii) ‘computation period means the
period for which the profits and
gains of the undertaking or hote
are computed under sections 28 to
A3A. "

Counsel for the appellant (Revenue),

Dr .

Rul es, 1962

provi de as follows:

R R Msra,

contended that the Hi gh Court should have read section 84(1)
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along with Rules 19(1) to (6) of the Income-tax Rul es and
held that the relief wunder Section 84 was neant only for
assets actually wused and if the assets are not actually and
directly used in the business, the anpbunt representing the
cost thereof should not be taken into account in deternining
the capital enployed in the undertaking. On the other hand,
counsel for the assessee, M. S. Ganesh, submitted that the
proper interpretation of Section 84 read with Rule 19(1) of
the Rules only envisages that the particular asset should
have been a formof capital put into the business during the
rel evant accounting period and does not refer to the actua
use made of any particular asset during that period. The
enphasi s placed by counsel for the Revenue on Rule 19(6) of
the Rules has no relevance since reference to Rule 19(6) is
called for only in cases where the average cost in relation
to an asset arises for consideration
8. On examining the rival pleas, we are of the view that
t he reasoni ng and concl usion of \the H gh Court does not cal
for any interference. Section 84(1) of the Inconme-tax Act is
very clear. It affords relief to an assessee as provided
therein the nonment ‘the capitall is enployed in the
undertaki ng’. The Section does not state or specify that the
asset should be actually wused or utilised. After adverting
to the interpretation placed by the House of Lords on
simlar or kindred words that occurred in the Finance Act
(Engl and) and al so the decision of the Madras H gh Court in
Jayaram M Ils Ltd. v. CEPT (35 |ITR 651), wherein simlar
words were construed with referenceto Excess Profits Tax
Act, a Division Bench of the Calcutta Hi gh Court, in CIT v.
I ndi an Oxygen Ltd. (113 ITR 109) at pages 119 and 120, laid
down the law, with reference to Section 84 and Rule 19 of
the Income-tax Rules, thus:-

"Only in the conputation of the

val ue of the assets, acquired-at or

after the comencing date of the

conputation period, it is necessary

to determne their average cost

during the entire accounting period

and for that purpose only the

actual user of the assets in the

busi ness becones relevant. It is

quite clear fromthe rule that if

an asset is acquired prior to the

conmencenent  of t he accounting

period the question of its user or

non-user is entirely immterial

Whet her such an asset is used or

not, it wll still be i ncl uded
the capital enpl oyed in the
busi ness.

Looki ng at t he position from
anot her point of viewit appears to
us that the nonment capital is
utilised for the pur poses of
acquiring any asset for a business
such capital beconmes enployed in
the business. Wether the asset
itself is actually used in the
business or not, so far as the
capital is concerned, it continues
to be enpl oyed in the business.

Qur view as aforesaid finds support
from the observati ons of t he
majority of the Law Lords in the
case of Birm ngham Small Arns Co.
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Ltd. (1951) 2 Al ER 296 (HL). The

Madras High Court has taken the

sane view in the case of Jayaram

MIls Ltd. (1959) 35 I TR 651."

(Enphasi s suppl i ed)

In the decision under appeal, (A cock case - 119 ITR
164) the Bonbay High Court has followed the above Cal cutta
deci si on.
9. Construing the words ‘capital enpl oyed in the
undertaking’, a Bench of the Karnataka Hi gh Court in Ravi
Machi ne Tools (P) Ltd. v. CT (114 ITR 459) at page 462,
stated the | aw t hus:

"Section 80J refers to capita

enpl oyed in an i ndustria

undert aki ng and not the user of any

asset as such. The conpany acquires

an asset for-its —undertaking and

t he capi tal enpl oyed iln  the

undertaking is~ the anount” paid to

acquire that- asset. The user or

non-user of the assets so acquired

is imaterial for the conputation

of the benefit under Sec.80J. This

is the viewthat was taken by the

H gh Court of Calcutta in CT wv.

I ndi an Oxygen Itd. (1978) 113 ITR

109 and also (1959) 35 ITR 651 of

the H gh Court of Madras (Jayaram

mlls Ltd. v. . Conmi ssi oner of

Excess Profits Tax). in- Indian

Oxygen's case (1978) 113 | TR 109,

after referring to the observations

of the House of Lords in the case

of Birmi ngham Small Arns Co. Ltd.

(1951) 2 All ER 296, it was held ~-

See (1978) 113 ITR 109, 120 (Cal).

. it appears to us that the

nonent capital is utilised for the

pur poses of acquiring any asset for

a business, such capital becones

enpl oyed in the business. Wether

the asset itself is actually used

in the business or not, so far as

the capital is concer ned, it
continues to be enployed in the
busi ness. "

We entirely agree with this

enunci ation....... .

(Enphasi s suppl i ed)

W find that the Bonbay High Court has consistently
followed the decisionin CTv. A cock Ashdowmn & Co. Ltd.
(119 ITR 164), the decision under appeal in the subsequent
cases. See - CIT v. Boehringer Knoll (148 ITR 70), C T v.
H ndustan Polyners Ltd. (156 ITR 860), CT v. Advani
Cerlikon Pvt. Itd. (161 I1TR 449), CIT v. Indian Snelting &
Refining Co. Ltd. (169 ITR 562), CIT v. Elpro Internationa
Ltd. (177 I TR 20) and CIT v. Century Spinning &
Manuf acturing Co. Ltd. (181 I TR 214). The other High Courts
have also followed, either the one or nore or all, the
decisions reported in CT v. Indian Oxygen Ltd. (113 ITR
109-Cal cutta), Ravi Machine Tools Pvt. Ltd. v. CT (114 ITR
459- Kar nat aka) and the decision wunder appeal CIT v. Alcock
Ashdown & Co. Ltd. (119 ITR 164). See -- CIT v. C batul Ltd.
(115 I TR 879-Cujarat), CT v. Mhan Meakin Breweries Ltd.
(122 1TR 203 - H machal Pradesh), Periyar Chemical Ltd. v.
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CIT (162 |1TR 163-Kerala), C T v. Sundaram Industries Ltd.
(166 TR 35 - Madras), CI T v. Southern Agrifurane |Industries
Ltd. (174 |ITR 697-Madras) and CIT v. Gopi Chand Textile
MIls Itd. (179 ITR 371 - Punjab & Haryana). Qur attention
was not invited to any decision taking a contrary view.
10. In our opinion, the lawlaid down in Indian Oxygen
Ltd.’s case (113 ITR 109) and followed in the decisions
under appeal, Al cock Ashdown & Co.’s case (119 |I TR 164) and
other cases referred to above represents the correct | aw on
the subject. W are of opinion, that the noment an asset is
acquired or purchased for the purpose of the business, it is
capital enployed, though the asset as such is not actually
utilised or used during the accounting year. In the chain of
events, the wearliest act' or event, is the purchase or
acquisition of the asset. That by itself entitles the
assessee to get the relief. The "enploynment" of the capita
is done or over. The subsequent or later events - including
the actual, user of the asset ‘has nothing to do in the
matter. In this view, the judgnent under appeal nerits no
interference. The appeal Jis accordingly dismssed wth
cost s.
11. In Cvil Appeal No.9796  of 1995, the judgment under
appeal has only followed the earlier decision in Alcock
Ashdown & Co’s case (119 ITR 164). Since we have already
di sm ssed the appeal preferred by the Revenue against the
decision reported in 119 |ITR 164 (C vil Appeal No. 1274 of
1980), CGivil Appeal no. 9796 of 1995is also dismssed.
There shall be no order as to costs.

The appeal s are di sposed of as above.




