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Leave granted.

Interpretation of the provisions of Section 340 of the Crinina
Procedure Code is in question in this appeal which arises out of a judgnent
and order dated 27.9.2002 passed by a Division Bench of the Andhra
Pradesh Hi gh Court, whereby and whereunder a conplaint petition filed by
the District & Sessions Judge, Vishakhapatnamin terms thereof was
guashed.

The basic fact of the nmatter is not in dispute. Lands situated in
Pi si nikada village in the district of Vishakhapatnam were acquired by the
State of Andhra Pradesh for providing house-sites to the weaker sections of
society. Awards in respect of the said acquisition were made by the Land
Acqui sition Collector. Reference (thereagainst was made to the Cvil Court

at the instance of the owners of the land. A large scale fraud, allegedly, took

pl ace in awardi ng conpensati on wherein the Sub-ordi nate Judge,
Anakapal | e, his staff, the advocates of the clainmants, the advocates

appearing on behalf of the State and other officials were said to be invol ved.

Upon obtaining requisite perm ssion fromthe H gh Court, the CBCID

regi stered a case and investigation thereinto was carried on. 1In its report
dated 4.5.1998, the Additional Director Ceneral of Police, C D Hyderabad

i ndi cated about a | arge scale conspiracy and fraud committed by the accused
persons. Allegations nmade as agai nst the accused cane within the purview

of the offences specified under Section 195 of the Crimnal Procedure Code
as a result thereof an inquiry under Section 340 thereof was inperative. The
Hi gh Court got the matter exam ned by a Special Conmmittee. 1t was opined
that an inquiry nay be conducted by District Judge, Vi shakhapatnam The
report of the said Conmittee having been approved by the Full Court of ‘the

H gh Court, an inquiry was made by the District Judge, Vishakhapatnam

The learned District Judge exam ned a | arge nunber of w tnesses and
ultimately filed a conplaint on 1.5.1999, pursuant to the findings recorded
therein. An appeal canme to be filed thereagai nst by respondents herein
before the H gh Court, which was marked as Crim nal Appeal No.587 of

2000. A learned Single Judge of the H gh Court, in view of the inportance

of the question involved, referred the matter to a Division Bench by an order
dated 31.10. 2000.

A Division Bench of the H gh Court, by reason of the inpugned
judgrment, allowed the appeal holding that the inquiry conducted by the
District Judge was inpermissible inlaw. It was directed

“I'n the light of what has been stated herein above,
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we set aside the order passed by the District Judge, but in
the facts and circunstances of the case direct the

Regi strar to place the matter before the Hon' bl e Chief
Justice who may place the matter before an appropriate
Bench for orders under Section 340 Cr.P.C. Dicidedly

the Court under Land Acquisition Act is a Court
subordinate to the High Court as all appeals lie to the
H gh Court. W woul d have ordered an enquiry under
Section 340 Cr.P.C. by the Sub-Judge hinself but as the
matter had earlier been considered by two Judges of this
Court though administratively and the report of such
conmittee had been approved by the Full court,

therefore, we direct that the matter be heard and deci ded
by the Hi gh Court rem nding ourselves with the old

maxi mthat justice nust-not only be done but also seen to
have been done."

The State is, thus, in appeal before us.

M. Anup G Choudhary, | earned Senior Counsel appearing on behalf
of the appellant submitted that the Hi gh Court conmitted a nanifest error in
passi ng the inpugned judgnment in so far as it failed to take into
consi deration that 'Section 340 of the Crimnal Procedure Code read with
Section 195 thereof specifies the Courts being Cvil, Crimnal or Revenue,
whi ch are genus and, as the Land Acquisition-Judge is governed by the
provi sions of the Code of Civil Procedure in terms of Section 53 of the Land
Acqui sition Act, 1898, (for short, "the Act’), thus, being subordinate to the
District Judge, the statutory requirements in relation to filing of Conplaint
Petition in ternms of Section 340 of the Crimnal Procedure Code stood
fulfilled. The Constitution Bench decision of this Court in Kuldip Singh vs.
State of Punjab & Anr. [1956 SCR 125], M. Choudhary woul d submt,
has wrongly been applied by the H gh Court in so far, as it failed to notice
the effect and purport of the term"ordinarily" in its proper perspective.
M. Annam D.N. Rao, |earned counsel appearing on behalf of the
respondents, on the other hand, urged that the Land Acquisition Judge being
not a Court subordinate to the District Judge, the Conplaint-Petition at the
instance of the latter was not maintai nable.

Bef ore we enbark upon the issues raised before us, we may notice the
rel evant statutory provisions.

Land Acquisition Act was enacted to amend the law for the
acqui sition of |and needed for public purposes and for Conpani esand for
determ ni ng the anobunt of conpensation to be made on account of such
acquisition. It is a conplete Code by itself. It defines "Court” to nean a
Principal Cvil Court of original jurisdiction, unless the Appropriate
Government has appointed (as it is hereby enpowered to do) a specia
judicial Oficer within any specified local limts to performthe functions of
the Court under the Act.

An Award i s made under the Act by the Collector. Onl'y when an
awardee is dissatisfied with the Anard, he may file an application before the
Collector, in terns of Section 18 of the Act, whereupon a reference may be
made to a court. Section 26 of the act reads as under
"26. Form of awards.--(1) Every award under this
Part shall be in witing signed by the Judge, and shal
speci fy the anmount awarded under clause first of sub-
section (1) of section 23, and al so the amounts (if any)
respectively awarded under each of the other clauses of
the sanme sub-section, together with the grounds of
awar di ng each of the said anopunts.

(2) Every such award shall be deened to be a
decree and the statenent of the grounds of every such
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award a judgnent within the neaning of section 2, clause
(2) and section 2, clause (9), respectively, of the Code of
Cvil Procedure, 1908."

The Court, to which reference is made, is ordinarily a Principal G vi
Court of original jurisdiction which would nean the District Judge.
However, a forummay be created for reference of such disputes before a
Special Judicial Oficer within a specified local limt to performthe
functions of the Court under the Act.

The O ficer of the Court is, indisputably, a Judicial Oficer. Despite
applicability of the provisions of the Code of Cvil Procedure (CP.C) in
relation to the proceedings pending before it, its substantive part is not
applicable. A right of appeal is provided for under Section 96 of the
Crimnal Procedure Code. Such appeals are to be filed before the Foruns
| ai d down under the Givil Procedure Code or the courts governed by the
statute. However, no appeal froma judgnent of the Land Acquisition Judge
can be filed before the principal court of civil jurisdiction or in other words,
the District Judge of the district, as such appeals lie only before the High
Court. " No appeal ex facie or filed against the order passed by the reference
court is nmaintainable before the District Judge.

Section 195 of the Crimnal Procedure Code provides for prosecution
for contenpt of lawful authority of public servants, for offences against
public justice and for offences relating to docunents given in evidence. The
rel evant provisions of Section 195 read as under

"195. Prosecution for contenpt of |awfu
authority of public servants, for offences against
public justice and for offences relating to documents
given in evidence.\027(1) No Court shall take cognizance\027

(a) (i) of any offence punishabl e under sections 172 to
188 (both inclusive) of the Indian Penal Code (45
of 1860), or

(ii) of any abetnment of, attenpt to commt, such
of fence, or

(iii) of any crimnal conspiracy to conmit, such
of f ence,

except on the conplaint in witing of the public
servant concerned or of sonme other public servant to
whom he is adm nistratively subordinate

(b) (i) of any offence punishabl e under any of the follow ng
section of the Indian Penal Code (45 of 1860), namely,
sections 193 to 196 (both inclusive), 199, 200, 205 to 211
(both inclusive) and 228, when such offence is alleged to
have been comritted in, or in relation to, any proceeding
in any Court, or
(ii) of any offence described in section 463, or

puni shabl e under section 471, section 475 or section 476, of
the said Code, when such offence is alleged to have been
conmtted in respect of a docunent produced or given in
evidence in a proceeding in any Court, or

(iii) of any crimnal conspiracy to conmit, or
attenpt to commit, or the abetnent of, any offence
specified in sub-clause (i) or sub-clause (ii),
except on the conplaint in witing of that Court or by
such officer of the Court as that Court nay authorise in
witing in this behalf, or of sone other Court to which
that Court is subordinate

(2)
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(3) In clause (b) of sub-section (1), the term
"Court" means a Civil, Revenue or Criminal Court, and
i ncludes a tribunal constituted by or under a Central
Provincial or State Act if declared by that Act to be a Court
for the purposes of this section.

(4) For the purposes of clause (b) of sub-section
(1), a Court shall be deened to be subordinate to the
Court to which appeals ordinarily lie from appeal abl e
decrees or sentences of such former Court, or in the case
of a Civil Court fromwhose decrees no appeal ordinarily
lies, to the principal Court having ordinary original civi
jurisdiction within whose local jurisdiction such Cvil Court
is situate:

Provi ded that\ 027

(a) where appealslie to nmore than one Court, the
Appel I ate Court of inferior jurisdiction shall be the Court
to which such Court-shall be deened to be subordinate
(b) where appeals ' lie to a civil and also to a
Revenue Court, such Court shall be deened to be
subordinate to the Cvil or Revenue Court according to the
nature of the case or proceeding in connection w th which
the offence is alleged to have been commtted."

Section 340 of the Crimnal Procedure Code reads as under

"340. Procedure in cases nmentioned in- section

195.1027 (1) Wen upon an application made to it in this
behal f or otherw se any Court is-of opinion that it is
expedient in the interest of justice that an inquiry should be
nmade into any offence referred to in clause (b) of sub-section
(1) of section 195, which appears to have been commtted in

or inrelation to a proceeding in that Court or, as the case
may be, in respect of a docunent produced or given in

evidence in a proceeding in that Court, such Court may, after
such prelimnary inquiry, if any, (as it thinks necessary,\027

(a) record a finding to that effect;

(b) nmake a conpl aint thereof in witing;

(c) send it to a Magistrate of the first class having
jurisdiction;

(d) take sufficient security for the appearance for

the accused before such Magistrate, or if the

al | eged of fence is non-bail able and the Court

thinks it necessary so to do send the accused in

custody to such Magistrate; and

(e) bi nd over any person to appear and give

evi dence before such Magistrate.

(2) The power conferred on a Court by sub-section

(1) in respect of an offence nmay, in any case where that
Court has neither made a conpl aint under sub-section (1) in
respect of that offence nor rejected an application for the
maki ng of such conpl aint, be exercised by the Court to
whi ch such former Court is subordinate within the neaning
of sub-section (4) of section 195.

(3) A conplaint made under this section shall be

si gned, \ 027

(a) where the Court naking the conplaint is a Hi gh
Court, by such officer of the Court as the Court

may appoi nt;

(b) in any other case, by the presiding officer of the
Court or by such officer of the Court as the Court

may authorise in witing in this behalf.

(4) In this section, "Court" has the same meaning as

in section 195."
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In terns of a notification issued by the State, a reference was to be made

to a subordinate Judge. "Wwuld the said Court be the subordinate to the Court
of District Judge?" is the core question

In our opinion, it would not be. A Court of Subordinate Judge may be
subordinate to District Judge for admi nistrative purpose. He may be a court
subordinate to it under the Code of Cvil Procedure. But in relation to a
proceedi ng under the Land Acquisition Act, it would not be. W have noticed

that in terns of Section 53 of the Land Acquisition Act, the procedures laid
down under the Civil Procedure Code would apply but the same is subject to the
exceptions specified therein, viz., save in so far as they nay be inconsistent with
anyt hi ng cont ai ned t herein. Land Acquisition Act is a special statute. It
provides for the foruns both original and appellate. Section 2(4) of the Code of
Cvil Procedure, 1908 defines "district" to mean the local limts of the
jurisdiction of a principal Gvil Court of original jurisdiction, also known as
District Court. It also includes local linmits of the ordinary original civi
jurisdiction of a H gh Court. Section 3 thereof provides hierarchy of the courts
in the following terns :

"3. Subordination of Courts.\026 For the purposes of

this Code, the District Court is subordinate to the High

Court, and every Cvil Court of a grade inferior to that of a

District court and every Court of Small Causes is

subordinate to the H gh Court and District Court."

What is of significance is that the subordination of courts as specified

therein is only for the purpose of the said Code and not for the purpose of a
speci al Act, although the provisions thereof may be applicable to a case arising
thereunder. Section 96 of the Code provides that an appeal shall lie fromevery
decree passed by any Court exercising original jurisdiction to the Court

aut hori zed to hear appeals fromthe decisions of such Court. The Court entitled
to hear the appeals froma decree passed by a trial Court, therefore, nust be

aut horized therefor. It is one thing to say that an appeal, depending upon the
val uation, would lie before different foruns, but if under the provisions of a
special statute an appeal shall |ie only before the High Court and to no other, the

District Court would not be a court where an appeal would ordinarily lie froma
judgnent of the Land Acquisition Judge. Land Acquisition Act being self-
contained code; inrelation to the matters falling within the purview of the Land
Acqui sition Act, the Civil Courts would have no jurisdiction. {See Laxni

Chand & O's. vs. Gam Panchayat, Kararia & O's. [AIR 1996 SC 523].}

Enphasis laid by M. Choudhary on the word "ordinarily" occurring in

Sub- Section (4) of Section 195 of the Crimnal Procedure Code is not of nuch

i mportance. Sub-Section (4) of Section 195 nust be read w th Sub-Section (3)

thereof. Sub-Section (3) broadly divides the Courts into Civil, Revenue or
Crimnal as also a Tribunal constituted by or under a Central, Provincial or State
Act. If a statute constitutes such Tribunal and declares it to be a Court for the
purport of the said Section, Section 195 of the Crim nal Procedure Code shal
apply. It is, thus, the presiding officers of those forums only, 'which are

speci fi ed under Sub-Section (3) of Section 195 of the Crimnal Procedure Code,
may file a conplaint petition in relation to the offences punishabl e under the
Sections specified in Cause (b) of Sub-Section (1) of Section 195 of the

Crimnal Procedure Code. It is only for that purpose a |egal fiction has been
created, stating that the Court shall be deemed to be Subordinate to the Court to
whi ch appeals ordinarily lie. |If an appeal exclusively lies to the H gh Court, the

Court of Land Acquisition Judge shall be subordinate to the H gh Court and not
the Principal Cvil Court, although appeal may |lie before the latter fromthe
judgrments and decrees passed by it in the suits which may be filed before it.
Section 195 of the Crimnal Procedure Code does not recogni se

administrative discipline; it recognises judicial discipline with regard to the right
of the higher authority to exercise appellate powers. The expression
"ordinarily" may nean "normally", as has been held by this Court in Kailash
Chandra vs. Union of India [(1962) 1 SCR 374 : AR 1961 SC 1346] and

Kri shangopal vs. Shri Prakashchandra & Ors. [(1974) 1 SCC 128], but, the
sai d expression nust be understood in the context in which it has been used.
"Ordinarily" may not mean "solely" or "in the nane", and thus, if under no

ci rcunst ance an appeal would lie to the Principal District Judge, the Court
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woul d not be subordinate to it. Wen in a conmon parlance the expression
"ordinarily" is used, there nay be an option. There may be cases where an
exception can be nmade out. It is never used in reference to a case where there is
no exception. It never nmeans "primarily". In Kailash Chandra vs. Union of
India [AIR 1961 SC 1346], it is stated

"This intention is made even nore cl ear and beyond
doubt by the use of the word "ordinarily". "Ordinarily"
neans in the large magjority of cases but not invariably".

I n Krishangopal (supra), whereupon M. Choudhary has placed reliance,

this Court was considering the provisions of Section 80-A of the Representation
of People Act, 1951. |In terns of the said provision, an election petition would
be clearly entertainable by a Single Judge, but it was held that such jurisdiction
could al so be exercised by two or nore judges.

The Constitution Bench decision of this Court in Kuldip Singh (supra)

does not render much assistance in this case. The ratio laid down therein
must be understood-in the fact situation obtaining therein. |In that case, an
appeal was mai ntai nable fromthe decree passed by the concerned Principa
District Judge. We may briefly notice the fact of that matter: One Anar
Singh fil'eda civil suit against one Kuldip Singh for recovery of a |arge sum
of noney on the basis of a nortgage in the Court of Subordi nate Judge of

First Cass. The defendant filed a receipt which purportedly showed that

Rs. 35, 000/ - had been paid towards satisfaction of the nortgage and in the

wi t ness box he had sworn-that he had paid the noney and had received the
receipt. The Court held that the receipt did not appear to be a genuine
docunent and that defendant’s evidence was not true. Accordingly it passed

a prelimnary decree agai nst the defendant for the full amount of the claim
on 15-3-1950. Final decree foll owed on 15-7-1950. An appeal was taken to
the H gh Court which was dism ssed on 9-5-51. ' The Hi gh Court also held

that receipt was a suspicious docunment and the defendant’s evidence was not
reliable. The plaintiff thereafter noved an application before the trial Court
asking that a conplaint be filed agai nst the defendant under section 193 and
471 1PC. Wen the decree was passed the Court was presided by one M.

Barl ow. When the application was nmade for filing the conplaint M.
Barl ow was transferred and M. Augustine was the Subordi nate Judge.

Bef ore that application could be heard M. Augustine was al so transferred

and no Subordi nate Judge of the First C ass was appointed in his place. One
M. K K @ijral, a Subordinate Judge of the Fourth'class was sent to the area
and was asked to decide the matter;, but as he was only a Subordi nate Judge

of fourth Cass he made a report to the District Judge that he had no
jurisdiction because the offence had been conmitted in the Court of the
Subor di nate Judge of First Cass. The District Judge then transferred the
matter to the Senior Subordi nate Judge M. Preetam Singh and he made a
conpl ai nt which was subject natter of chall enge before the Suprene Court.
After M. Preetam Singh passed an order which was challenged in an appea
before the Additional District Judge M. J.N Kapoor. The |earned Judge

hel d that the Senior Subordi nate Judge M. Preetam Singh had no

jurisdiction to make the conpl ai nt because he was not successor of M.

Barlow. On nerits it was held that there was no case.” / Thereupon, the

matter went to the High Court in revision. The |earned Judge at the High
Court held that the Senior Subordinate Judge had jurisdiction and the
material disclosed a prima facie case. Accordingly he set aside the

Addi tional District Judge’'s order and restored the order of Senior
Subor di nate Judge maki ng the conpl ai nt.

It was held

"Section 476 authorises the appropriate Court, after

recording a finding that it is expedient in the interests of

justice, etc., to, anobng other things, nake a conplaint in

witing and forward it to a Magi strate of the first class

havi ng jurisdiction. That was done by M. Pitam Singh. So

the only question we have to decide on this part of the case

is whether the Court of the Senior Subordinate Judge over

which M. Pitam Singh presided was the Court to which the

Court of M. Barlow was subordinate wi thin the neaning of

Section 195(3).
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Now it is to be noticed that subordinati on has been

given a special meaning in this section. It is not any superior
Court that has jurisdiction, nor yet the Court to which the
"former Court" is subordinate for, what m ght be termned,

nost general purposes, but only the Court to which it is
subordinate within the neaning of Section 195(3)."

Meani ng of expression "ordinarily" was considered in the
af orementi oned fact situation. This Court rejected the view that "ordinarily"
woul d nean "the nmajority of the cases". It was opined

"I'n determning the Court or Courts to which an

appeal will ordinarily lie, we have to see which Court or
Courts entertain appeals fromthat class of tribunal in the
ordinary way apart from special notifications or |aws that
l[ift the matter out of the general class. Qur nmeaning will be
cl earer when we turn to the case in hand and exam ne the
Punj ab Courts Act of 1918."

The opinion of the Constitution Bench of this Court was expressed as

appeals fromits various decrees and orders lie to different Courts and thus,
the question as regards interpretation of the ternms arose in the fact situation
obtaining therein wherefor this Court had to consider to which of themthe
appeal would ordinarily lie. In that case, this Court was considering the
provi sions of the Punjab Courts Act, 1918 and categorically held that the | aw
laid down therein was confined to the said Act.

In the State of Andhra Pradesh there i's no such statute. The

expression "genus" used by this Court was kept linmted to the extent of
nature of the proceedings, i.e., whether Cvil, Crimnal or Revenue. This
Court had no occasion to determ ne the questionwith reference to a specia
statute like the Land Acquisition Act. ~The Gvil Courts exercise their
jurisdiction not only in respect of a suit filed before it, they do so under
various special statutes. The hierarchy of the Courts for the purpose of
Section 195 of the Crimnal Procedure Code, therefore, will have to be
determ ned, having regard to the nature of the proceedings and the statutes
under which the sane is required to be determ ned. /W nay inmediately

noti ce that the Act nmakes a distinction between filing a conplaint by a
public servant and a court. Wereas C ause (a) of Sub-Section (1) of
Section 195 contenpl ates admi ni strative subordination, C ause (b)

contenpl ates judicial subordination. Each expression used in the Code,
therefore, nust be understood upon readi ng the provisions thereof in their
entirety and not in isolation

In view of the facts and circunmstances of this case, we are, therefore,

of the opinion that the Division Bench of the Hi gh Court cannot be said to
have committed any error in passing the inpugned judgment. The appeal is

di sm ssed accordingly. However, keeping in view the fact that the matter is
pending for long time, we would request the H gh Court to consider the
desirability of inplenenting the decision of the Division Bench as
expeditiously as possible. However, in the facts and circunstances of this
case, there shall be no order as to costs.




