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M's. Associated Cenent Conmpany Ltd. (for short 'ACC)
had enbar ked upon a project of substantial expansion and
noderni sation of its cenent factory at Shahabad in Karnat aka.
The ACC had floated a tender inviting supply of high standard
def ormed steel bars. In that tender, ACC had clainmed that the
project was aided by the International Bank for Reconstruction
and Devel opnent (for short ’'the I'BRD ), which would give the
i mporter exenption fromthe inmport duty. In response to the
said tender, Ms. Virgo Steels nade an offer to supply 5,187
MI of steel. The offer was accepted by the ACC and 't he said
Virgo Steels obtained an advance |icence under the Deemed
Export Scheme for duty-free inport of the concerned stee
under Notification No.210/82. This notification specifically
required that if the goods in question was not used for the
purpose for which inportation was permtted then the inporter
was |iable on denand to pay a sum equivalent to the duty
| eviable. Sonetine in Novenber, 1988, the ACC decided to
abandon the work of expansion, hence, the |licence obtained
under the above said scheme for inportation of duty-free stee
becanme invalid. In spite of the sane Ms. Virgo Steels inported
certain quantities of steel duty-free knowi ng very well that the
expansi on project by the ACC had been abandoned. It is on
record that Ms. Virgo Steels asked ACC to issue a signed
export certificate in regard to actual quantities of 'steel supplied
by it for the purpose of duty exenption, but the ACC pleaded
their inability to provide such Deemed Export Certificate in
view of the fact that it had abandoned its project.

In the above factual background and on the basis of
certain information received by the Marine Preventive Wng of
Munbai, Custons investigations were conducted in regard to
the inport and illegal sale of steel by Ms. Virgo Steels. Based
on the said investigation, Comm ssioner of Custons, Minbai
cane to the conclusion that the inport nmade by Ms. Virgo
Steel s after the abandonment of the project by the ACC was in
contravention of the provisions of the Customs Act, 1962 (’'the
Act’), hence, decided to initiate proceedi ngs against Ms. Virgo
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Steel s and ACC. Having cone to know of this decision of the
Conmi ssi oner of Custons, to pre-enpt any penal proceedings,
consequences of which could have been very serious, Ms.

Virgo Steels wote a letter dated 30.3.1991 to the Assistant
Col I ector of Customs, Marine Preventive Wng, Minba

admtting in clear terns that the inport of 24,326 MI of Billets
and 2300 MI of Lead Ingot by them and cleared duty-free

under the DEC Schene was illegal. They also admitted that the
said material was sold in the narket contrary to the terns of
said I nport Schene and assured the former that they were

ready to pay the duty chargeable under the said inport as al so
any other penalty that may be inposed on them The rel evant

part of the said letter is as under:- "In this respect it is our
hunbl e subm ssion that we are ready to pay the duty chargeabl e
of 24,326 Mr of Billetsand 2300 MI of Lead Ingot along with

any other penalty inmposed on us. W do not want any show

cause notice and personal hearing in the matter." (enphasis
supplied). Aong with the said letter they al so encl osed a
cheque for a sum of "Rs.50 | acs though post dated as a token of
their commtnment nade in the said |letter.

Based on the said letter, the Collector of Custons vide
his order dated 16.3.1993 held that duty anobunting to Rs.
1,50, 11, 858/ - was | evi able on the goods cleared by Ms. Virgo
Steels and after giving deductions for such anmpbunts al ready
deposited by them a denmand for the bal ance sum of
Rs. 72,02, 060/ - was nmade on Ms. Virgo Steels-along with a
penalty of Rs.5 lacs. In regard to ACC, the Collector inposed a
penalty of Rs.5 lacs for having abetted the illegal inport of the
sai d sale.

Ms. Virgo Steels and ACC preferred their respective
appeal s before the Custons, Excise & Gold (Control) Appellate
Tri bunal (for short 'the Tribunal’). The Tribunal by the
i mpugned order though rejected the contention of Ms. Virgo
Steel s as to the genuineness of theinmports, still allowed their
appeal holding that the non issuance of show cause notice as
requi red under Section 28 of the Act had vitiated the
proceedings initiated by the Coll ector of Custons, hence,
partially allowed their appeal. The appeal of the ACC was al so
all owed hol ding that there was no intentional or otherw se
abet nent by ACC because they had already inforned Ms.

Virgo Steels of their decision to abandon their expansion
project and had al so refused to give Ms. Virgo Steels a
certificate justifying the inport nmade by them

It is against this order of the Tribunal made in appea
No. C-1994/92-B2 of Ms. Virgo Steels and Appea
No. C/ 151/94. Bom filed by the ACC, the abovenoted four
appeal s have been preferred before this Court, out of which
Revenue has filed two appeal s out of which C A No.3711 of
2000 i s against the order of the Tribunal allow ng the appeals
filed by Ms. Virgo Steels, in part, and C. A No.3712 of 2000 s
agai nst the order of the Tribunal, allow ng the appeal of ACC in
its entirety, while Ms. Virgo Steels being aggrieved by that
part of the order which has gone against has preferred
C. A. Nos. 48-49 of 2001.

Learned Solicitor General appearing for the Revenue,

contended before us that the tribunal has erred in coming to the
conclusion that the principle of waiver did not apply to the
requi renent of notice under Section 28 of the Act. He

submitted that by the letter of 30.3.1991, the Managi ng Partner
of Ms. Virgo Steels had in specific ternms adnmitted the violation
of conditions of the licence granted to it under the Deemned
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Export Schenme as also the firms liability to pay duty and
penalty. He further submtted that the firm having expressly
wai ved its right to receive a show cause notice as al so persona
hearing, it cannot be permitted to turn around and say that non-
i ssuance of notice under Section 28 of the Act is fatal to the
Revenue. M. Rajiv Dutta, |earned senior counsel appearing for
Ms. Virgo Steels, while defending the order of the tribunal
submitted that a notice under Section 28 of the Act being a
condi tion precedent to invoke the jurisdiction of the Oficer
concerned, in the absence of such notice proceedings initiated
for the recovery of duty becane void. He al so submitted that
the principle of waiver does not apply to a mandatory
requirenment of law. He further contended that the letter of
30. 3. 1991 was obtai ned by the Custons Authorities under
coercion and duress, therefore, there could be no waiver based
on such letter. He further assailed the finding of the Tribuna
that the inport nade by Ms. Virgo Steels was not for the

pur pose of a project aided by the |BRD

W will first consider the argunent of |earned counsel for
Ms. Virgo Steels that their |letter of 30.3.1991 was witten by
the firm because of coercion and duress, hence, cannot be relied
upon. This argunent was raised for the first tinme before the
Col l ector during the course of argunments of |earned counse
appearing for Ms. 'Virgo Steels in the adjudicatory
proceedings. It is to be seen that the said |letter is dated
30. 3.1991 and the argunent of |earned counsel- was addressed
on 3.12.1992 i.e. nore than one and a half years after the said
letter was sent to the Coll ector concerned. During that period of
over one and a half years, the Partner of the Conpany who had
signed the letter or anybody else on behalf of the firm nade no
attenpt to resile fromthe contents of the said |letter. They have
nei t her made any conpl aint nor taken any steps to get over the
contents of the letter witten on behal f of the firmon 30.3.1991
It is relevant to note at this stage that along with the letter, a
post - dat ed cheque was sent and no steps were taken to stop
paynment agai nst that cheque either. Before the Collector,
though an oral subm ssion was nmade by | earned counsel that
the letter in question was obtai ned by coercion not even an
affidavit was filed in support of that allegation. The Coll ector
by his order, had rejected the said contention holding that at no
stage till the final subm ssion of reply on 3.12.1992, Ms. Virgo
Steel s had made any grievance of coercion or any other undue
i nfluence in obtaining the letter of 30.3.1991. It is also
necessary to note herein that this argunent-of coercion in
obtaining the letter of 3.12.1992 seens not to have been pressed
before the Tribunal. The Tribunal in its inpugned order in paras
8 and 9 has extracted the argunent of |earned counsel for Ms.
Virgo Steels where we find no reference whatsoever as to the
non-voluntary nature of the letter of 30.3.1991. For all these
reasons, we have no hesitation in rejecting this contention of
Ms. Virgo Steels that the letter of 30.3.1991 was not
voluntarily submitted by them This argunent before us, in our
opinion, is totally basel ess and an afterthought.

We will next consider the requirenent of Section 28 of
the Act and the applicability of the principle of waiver to the
said requirenment of that Section. Wiile so doing, it is to be
noted that our discussion of Section 28 of the Act is with
reference to the Section as it stood at the relevant tinme and not
with reference to the existing Section 28 of the Act. The
Tri bunal by the inpugned order has held that in the absence of
a notice under Section 28 of the Act, the recovery of duty which
has escaped collection, is inpermssible in law Wile
accepting this argument, the Tribunal has placed reliance on a
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judgrment of this Court in Collector of Custons, Calcutta v. Tin
Plate Co. of India Ltd. (1996 (87) ELT 589). It is true that in
the course of the above-cited judgnent, this Court had held that
a notice under Section 28 is a condition precedent, but having
perused the said judgnent carefully, we are of the opinion that
this Court used the expression "condition precedent” wth
reference to i ssuance of notice under Section 28 and not with
reference to the jurisdiction of the proper Oficer under that
Section. Wiile the absence of notice may invalidate the
procedure adopted by the proper O ficer under the Act, it wll
not take away the jurisdiction of the Officer to initiate action for
the purpose of recovery of duty escaped. This is because of the
fact that the proper Oficer does not derive his power to initiate
proceedi ngs for recovery of escaped duty from Section 28 of

the Act. Such power is conferred on him by other provisions of
the Act which mandate the proper O ficer to collect the duty

| eviable. By a perusal of Chapter V of the Act in which Section
28 is found, it is seen that the charging Section which

aut horises the | evy of custons duty is found in Section 12 of
the Act. ‘Section 17 contenpl ates the procedure for maki ng an
assessment in regard to duty payabl e while sub-section (4) of
Section 17 makes a provision to enpower the proper Oficer to
reassess the inported goods for duty if it is found that the
assessnment nade at the tinme of inportation was based on
incorrect or false/information. Section 142 of the Act found in
Chapter XVIII provides for actual recovery of suns due to the
Governnment. A cumul ative readi ng of these provisions found in
the Act clearly shows that the jurisdiction of a proper Oficer to
initiate proceedings for recovery of duty which has escaped
collection, is not traceable to Section 28. The power to recover
duty which has escaped collection is a concom tant power

arising out of the levy of customs duty under Section 12 of the
Act, and the sanme does not enanate from Section 28 of the Act.
In our opinion, Section 28 only provides for the procedural
aspect for recovery of duty, hence, any irregularity conmitted
by a proper O ficer in following the procedure laid down in
Section 28 woul d not denude that Oficer of his jurisdiction to
initiate action for recovery of escaped duty but it nay make
such proceedings initiated by that Oficer voidable. I'n that view
of the matter, in our opinion, the term"condition precedent”
used in the case of Tin Plate Co. (supra) is referable to the
procedural requirenent of Section 28 and not to the
jurisdictional aspect of the proper O ficer to recover the
escaped duty. In the said view of the matter, we are of the
opinion that the law laid down by this Court in Tin Plate Co.’s
case (supra) is that issuance of a notice under Section 28 is a
mandat ory requirement of that Section, with which we are in
agreement . We al so notice the very inportant fact that in that
case the question of waiver did not arise and what was
considered by this Court was the contention of the Revenue that
a subsequent letter witten by the Revenue after the expiry of
the period of Ilimtation would cure the defect of non-issuance
of a noti ce.

The next question for our consideration is: can a

mandatory requirement of a statute be waived by the party
concerned ? In answering this question, we are aided by a
catena of judgments of this Court as well as of the Privy
Council. We will first refer to the judgment of the Privy
Counci | which has been consistently foll owed by the Suprene
Court in a nunber of subsequent cases involving simlar points.
In Vel l ayan Chettiar v. Governnent of Province of Madras

(AIR 1947 PC 197), the Privy Council held that even though
Section 80 C.P.C. is mandatory, still non-issuance of such
noti ce would not render the suit bad in the eye of |aw because
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such non-issuance of notice can be waived by the party

concerned. In the said judgrment, the Privy Council held that the
protection provided under Section 80 is a protection given to

the person concerned and if in a particular case that person does
not require the protection he can lawfully waive his right.

In the case of Dhirendra Nath Gorai and Subal Chandra
Shaw and Ors. V. Sudhir Chandra Ghosh and O's. (1964 (6)
SCR 1001), this Court followed the judgnent of the Privy
Council in Vellayan Chettiar (supra) and held that even though
the requirenent of Section 35 of the Bengal Mbney Lenders’
Act is mandatory in nature, such mandatory requirenent could
be wai ved by the party concerned. On a true construction of
Section 35 of that Act, this Court held that the said Section is
i ntended only for the benefit of the judgnent-debtor and,
therefore, he can waive the right conferred on hi munder the
sai d Section.

In the case of S. Raghbir Singh GII v. S. Gurcharan
Si ngh Tohra & Ors. (1980 Supp SCC 53), this Court negatived
an argunent that the requirenent of Section 94 of the
Representati on of the People Act, 1951 cannot be waived. This
argunent was based on-the principle that public policy cannot
be waived. Rejecting the said argunent, this Court held that the
privilege conferred ora right created by a Statute, if it is solely
for the benefit of an individual, he can waive it. It also held that
where a prohibition enacted is founded on public policy, courts
shoul d be slow to apply the doctrine of waiver but if such
privilege granted under the Act i's for the sole benefit of an
i ndividual as is the case under Section 94 of the Representation
of the People Act, the person-in whose benefit the privilege was
enacted has a right to waive it because the very concept of
privilege inheres a right to waiver.

In Krishan Lal v. State of J & K (1994 (4) SCC 422), this
Court while considering the requirenment of furnishing copy of
i nquiry proceedi ngs under Section(17(5) of the J & K
(Governnent Servants) Prevention of Corruption Act, 1962
held followi ng the judgnent in V. Chettiar’'s case (supra) and
D.N. Gorai (supra) that though the requirenment nentioned in
Section 17(5) of the Act was mandatory, the sane can be
wai ved because the requirenent of giving a copy of the
proceedi ngs of the inquiry mandated by Section 17(5) of the
Act is one which is for the benefit of the individual concerned.

In Martin & Harris Ltd. V. 6th Additional Distt. Judge &
Ors. (1998 (1) SCC 732), this Court while considering the
provision of Section 21(1)(a) first proviso of the U P. Urban
Bui | di ngs (Regul ation of Letting, Rent and Eviction) Act, 1972
negatived a contenti on advanced on behal f of the appel |l ant
therein that the said provision was for public benefit and could
not be waived. It held that it is true that such benefit enacted
under the said proviso covered a class of tenants, still the said
protection would be available to a tenant only as an indivi dual
hence, it gave the tenant concerned a | ocus poenitentiae to avai
the benefit or not. It also held that the benefit given under the
sai d section was purely personal to the tenant concerned, hence,
such a statutory benefit though mandatory, can be wai ved by
the person concer ned.

Fromthe ratio laid dowmn by the Privy Council and
followed by this Court in the above-cited judgnents, it is clear
that even though a provision of lawis mandatory in its
operation if such provision is one which deals with the
i ndi vidual rights of person concerned and is for his benefit, the
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sai d person can always wai ve such a right.

Bearing in mnd the above decided principle in law, if we
consi der the mandatory requirenent of issuance of notice under
Section 28 of the Act, it will be seen that that requirenment is
provided by the Statute solely for the benefit of the individua
concerned, therefore, he can waive that right. In other words,
this Section casts a duty on the Oficer to issue notice to the
person concerned of the proposed action to be taken. This is not
in the nature of a public notice nor any person other than the
person agai nst whom the proceedings are initiated has any right
for such a notice. Thus, this right of notice being personal to the
person concerned, the same can be waived by that person

If the above position in lawis correct, which we think it
is, Ms. Virgo Steels, having specifically waived its right for a
noti ce, cannot now be permitted to turn around and contend that
the proceedings initiated against themare void for want of
noti ce under Section 28 of the Act, so as to frustrate the
statutory duty of the Revenue to demand and coll ect custons
duty which Ms. Virgo Steels had intentionally evaded

Si nce the sol e ground on which the appeal of Ms. Virgo
Steels was all owed by the Tribunal is based on non-issuance of
a notice under Section 28 and we havi ng found such a notice
was not necessary in the facts and circunstances of the case, the
appeal of the Revenue as against Ms. Virgo Steels has to be
al | owed.

In C A Nos.48-49 of 2001, Ms. Virgo Steels have, inter
alia, questioned the correctness of the findings of the tribunal as
tothe illegality of the inport of steel made by them the
Tri bunal after considering the material on record by the
i mpugned order, has agreed with the finding of the Collector
that Ms. Virgo Steels had inported the steel in question, duty-
free representing that the sane was being i nported for
utilisation in a project financed by the IBRD but was in fact
sold in the open narket. This finding being one of facts and
havi ng been arrived at by the Collector and the Tribunal on the
basis of the material on record, we are not inclined to disturb
this finding, nor, indeed, do we find any good ground to do so.
Hence, we find no nmerit in these appeals and these appeals fail

C. A No.3712 of 2000 is filed by the Revenue agai nst the
order of the Tribunal which has allowed the appeal filed by
ACC hol ding that there was no material to conme tothe
concl usi on that ACC had abetted the illegal inmport of steel by
Ms. Virgo Steels. This finding also being a finding on a
guestion of fact, we are not inclined to interfere with this
finding. At this stage we nust place on record the fact that
| earned Solicitor General has very fairly conceded that he is not
in a position to persuade us to take a contra view in this appeal
therefore, this appeal also fails.

For the reasons stated above, C. A No.3711 of 2000 is
al l oned, the inpugned order of the Tribunal is set aside and
that of the Collector restored. The appellant shall be entitled to
costs payable by Ms. Virgo Steels, Minbai.

C.A. No.3712 of 2000 is dism ssed. No costs.
C. A. Nos.48-49 of 2001 are dism ssed with costs.

Ordered accordingly.
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