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ACT:
Payment of Bonus Act, 1965, S. 16(1) (a) and Explanation |
thereto, interpretation of-Meaning and connotation of the

word ’'Profit’ fromthe establishnent within the meaning of
cl ause (a) of Sub-section (1) of S. 16.

HEADNOTE:

The appellant Organisation, set up as an i ndependent
Organi sation separate from the H ndustan Steel  Ltd. to
manage the three Coal Washeries at- Dugda, Bhojudih and
Pat herdi h, maintained separate accountsin respect ' of its
establ i shnent and al so prepared a separate bal ance sheet and
profit and | oss account show ng theaggregate financia
result of the operation of these three coal washeries. The
appel | ant adopted the straight |ine method of cal cul ation of
depreciationwith the result that the Bal ance-sheets and
Profits and Loss accounts for the years 1964-65, 1965-66 to
1968-69 showed profits. On this basis the Wrknmen of the
Bhoj udi h Coal washery pressed their claimfor bonus fromthe
year 1964-65. The appellant disputed the claim of the
wor kmen and contended that by reason of sub-section (1)  of
s. 16, the worknmen were not entitled to be paid bonus under
the Act. The industrial dispute arising out of the claim of
the workmen was referred for adjudication and the Tribuna
took the view that since the appellant denied fromits three
coal washeries in the year 196465, the worknen were entitled
to be paid bonus under the Act fromthat year, but it was
held that since the profits were inadequate to- warrant
paynment of a larger bonus, the workmen were entitled to
recei ve the m ni mum bonus of 4% of the wages as provided in
section 10. The Tribunal thus awarded the m ni mum bonus  at
4% of the wages to the workmen of the Bhojudh Coal Washery
for the years 1964-65 to 1968-69.

The appellant being aggrieved by the award preferred an
appeal to this Court after obtaining special |eave. Duri ng
the pendency of the appeal a settlement was arrived at for
ex-gratia payment of 4% of the wages for the years 1965-66

to 1967-68. In accordance with the terms of this settlenent
every workman whet her a nmenber or not of the Hindustan Coa
Washeries Wrkers’ Union received payment. The appel | ant

did not, therefore, Press the appeal, and it was dism ssed.
Though the appeal was, dismissed and the award of the
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I ndustrial Tribunal which was in favour of the worknmen stood
in tact. another wunion called the Hi ndustan Steel Coa
Washeries Enpl oyees Union which is a minority Union filed
C.MP. No. 3382/78 claimng that the worknen represented by
it were not party to the settlement and therefore, it was
not binding and prayed for setting aside the order of
di sm ssal of the appeal and rehearing of the appeal

Allowi ng the appeal and answering agai nst the respondents,
t he Court

HELD (1) Were an establishnment is newWy set-up, the workmen
enpl oyed in such establishment are entitled to be paid bonus
under the Act only fromthe accounting year in which the
enpl oyer derives profit fromsuch establishment or from the
si xth accounting year follow ng the accounting year in which
the enployer sells goods produced or manufactured by him
fromsuch establishnent, whichever, is earlier. So long as
the enployer does not- start. deriving profit from the
establishment, he is exenpt fromliability to pay bonus to
the workpmen under the Act. But, even if he is not able to
derive profit fromthe establishnent the does not enjoy
perpetual —imunity, because in any event from the sixth
accounting year following the accounting year in which he
starts selling goods produced or manufactured by him he
beconmes liable to pay bonus to the worknmen. [1027 D E

1024

(2) The word "profit" within the neaning of clause (a) of
sub-section (1) of S. 16 must be construed according to its
ordinary sense-a sense in which it is understood in trade
and i ndustry because the rationale behind clause (a) of sub-
section (1) of section 16 is that it is ~only when the
enpl oyer starts nmaking profit in the comercial sense that
he should becone |iable to pay bonus to the ~worknen under
the Act. Now profit in the commercial sense can be ' ascer-
tained only after deducting depreciation'and since there are
several nethods’ of computing depreciation the one adopted
by the enployer would, in the absence of any statutory
provi si on to the contrary govern the calculation of
depreciation for the purpose of arriving at the profit
earned by the enployer. But Explanation 11 to -sub-sec. (1)
of S. 16 provides that for the purpose of clause (a), an
enpl oyer shall not be deened to have derived profit in any
accounting year unless he has nade provision for that year’s
depreciation to which he is entitled under the I|ncone-tax
Act. This explanation enbodies a clear |egislative nandate
that in determning, for the purpose of clause (a) of sub-
sec. (1) of Section 16, whether the enpl oyer has nade profit
fromthe establishment in any accounting year, depreciation
shoul d be provided in accordance with the provisions of the
I ncome-tax Act. \Whatever be the nethod of conputation of
depreciation followed by the enpl oyer, depreciation should
be deducted in accordance with the provisions of the |ncone-
tax Act and it is only if any profit remains after adjusting
such depreciation that the enployer can be said to  have
derived profit for the purpose of clause (a) of sub-section
(1) of S. 16. [1028 G H, 1029 A-C

In the instant case :-

(a) The appellant followed the straight Iine nmethod of
calcul ating depreciation and on that basis the Balance
Sheets and Profits and Loss Accounts of the appellant showed
profit for the year 1964-65 to 1968-69. [1029A]

(b)Oearly, the depreciation that was required to be
deduct ed for the purpose of determining whether t he
appel l ant derived profit fromthe three coal washeries
during the years 1964-65 to 1968-69 was not depreciation
according to the straight line method followed by the
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appel | ant, but depreciation adm ssi bl e under sub-section (1)
of S. 32 of the Incone-tax Act. [1029D]

(c) The appellant did not derive profit fromthe three coa
washeries in any of the years 1964-65 to 1968-69 and the
wor kmen were not entitled to be paid bonus under the Act for
any of these accounting years since the quantum of
depreci ation adm ssible under Sub-section (1) of S. 32 of
the Income-tax Act was clearly proved by the appellant
through the evidence of its Accounts Oficer and the
Tri bunal al so conceded that if depreciation calculated on
this basis were deducted there would be | oss incurred by the
appellant in each of the years 1964-65 to 1968-69. [1028D,
1029 E]

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Cvil Appeal No. 1848 of
1970.

Appeal by Special Leave fromthe Award dated the 20th July,
1970 of the Central Government Industrial Tribunal Calcutta
in Reference No. 105 of 1969 published in the Gazette of
I ndi a dated the 8th August, 1970.

L.N. Sinha, Santosh Chatterjee and G S. Chatterjee for
the Appell ant.

D. L. Sen Gupta and S. K. Nandy for the Respondent.

The Judgnent of the Court was delivered by

BHAGWATI , J.-The short guestion t hat ari ses for
determ nation in this appeal is whether the worknen of the
Bhojudi h Coal Washery of the appellant wereentitled to be
paid bonus for the years 1964-65 to 1968-69 under the
Payment of Bonus Act, 1965 (,for short the Act).

1025

The Hindustan Steel Linmted owns three steel plants at

Rour kel a, Durgapur and Bhilai. ~Since large quantities of
the netallurgical coal are neededin the nmanufacture of
steel, the Hindustan Steel Limted set up three coa

washeries at Dugda, Bhojudi h and Pat herdi h. These /three
coal washeries were started one after the other, the first
to start being the Dugda Coal Washery which conmenced
functioning from June 1962. The nanagenent of these three
coal washeries was vested in the hands of the Central Coa
Washeries O ganisation which was set up as an independent
Organi sation separate fromthe Hi ndustan Steel Limted.
Thi s Organisation which is the appellant bef ore us
mai nt ai ned separate accounts in respect of its establishnent
which consisted of these three coal washeries and also
prepared a separate Balance Sheet and Profit and  Loss
Account showing the aggregate financial result of the
operation of these three coal washeries. Though t he
establ i shnent of the appellant was set up in June 1962, the
provi sions of the Act did not becone applicable to it | unti

the year 1964-65 in view of sub-section (4) of section 'l of
the Act. There could, therefore be no question of paynent
of bonus to the worknmen of the Bhojudi h Coal Washery under
the Act until the year 1964-65. The worknmen of the Bhojudih
Coal Washery, accordingly, pressed their claimfor paynent
of bonus only fromthe year 1964-65. The appellant disputed
the claim of the workmen and contended that by reason of
subsection (1) of section 16, the worknen were not entitled
to be paid bonus under the Act for the years 1964-65 to
1968-69. The industrial dispute arising out of the claimof
the worknen was referred for adjudication by the Governnent
of India and by an award dated 29 July, 1970, the Industria
Tribunal took the view that the appellant derived profit
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from its three coal washeries in the year 1964-65 and the
wor knmen were, therefore, entitled to be paid bonus under the
Act from that year under clause (a) of subsection (1) of
section 16, but since the profits were inadequate to warrant
paynment of a | arger bonus, the workmen were entitled to re-
ceive the mnimum bonus of 4 per cent of the wages as
provided in section 10. The Industrial Tribunal accordingly
awarded mnimum bonus at 4 per cent of the wages to the
wor kmen of the Bhojudi h Coal Washery for the years 1964-65
to 1968- 69,
The appel | ant bei ng aggri eved by the award of the Industria
Tribunal, preferred an appeal to this Court after obtaining
special |leave. Whilst the appeal was pending, a settlenent
was arrived between the appellant and the Hindustan Stee
Coal Washeries Wrkers’ “Union on 28th August 1973 in regard
to various denmands - which had been nade by the Union on
behal f of the worknen enpl oyed in the Bhojudi h Coal Washery.
One of the demands related to paynent of bonus and this
demand was adjusted by the following provision in the
settl enent.
"W t hout prej udi ce to t he respective
contentions of the parties and specially with
regard to the law point on whi ch t he
management -has filed an appeal to the Suprene
Court, the nmanagenent and the worknen agree
that an ex-gratia anount equivalent to 4% of,
the wages earned by the eligible enployees
during the respective years of 1965-66, 1966-
67 and 1967-68 (less anmounts to t hose

enpl oyees

1026

already paid for the year 1965-66) 'shall be
pai d. Thi s settles satisfactorily the

out st andi ng demand on thi s point".

Pursuant to this settlenent, the appellant paid to the
workmen in the Bhojudih Coal Wishery ex-gratia anount
equi valent to 4 per cent of the wages earned by themfor the
years 1965-66, 1966-67 and 1967-68. Not only did the
wor kmen who were nenbers of the H ndustan Steel Coa
Washeri es Worker’'s Union received paynent under the
settlenent but workmen who were not menbers of that Union
al so accepted payment of bonus in terns of the settlenent.
The appeal thereafter cane up for hearing before this Court
on 2nd January, 1978, and since the dispute in regard to
paynment of bonus was settled, theappellant ~did not press
the appeal and it was dismissed by this Court Subsequently,
however, another Union <called the Hindustan Steel Coa
Washeri es Enpl oyees Union, which is a mnority Union, filed
Cvil Mse. Petition No. 3382/78, claimng that the worknen
represented by it were not party to the settlenent, /since
the settlement was arrived at only between the appellant and
the Hi ndustan Steel Coal Washeries Wrkers’ Union and the
settlenent was accordingly not binding on them Strangel y
enough, though the appeal was dism ssed and the award of the
Industrial Tribunal which was in favour of the worknen,
stood intact, the Union for sone inexplicable reason
submtted that since the appeal was disnmissed in view of
the, settlenment and the settlenment was not binding on the
wor kmen represented by it, the order dismissing the appea
shoul d be set aside and the appeal should be re-heard. This
Court by an order dated 9-3-1978 acceded to this application
and directed the appeal to be re-heard. That is how the
appeal has now cone up for hearing before us.

The principal question the arises for deternmination in the
appeal is whether the workmen of the Bhojudih Colliery were
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not entitled to claimbonus for the year 1964-65 to 1968-69
on the ground that until the close of the year 1968-69 the
appel l ant did no,, derive any profit fromits establishnent
of three coal washeries. The determ nation of this question
depends on the true interpretation of section 16, sub-
section (1) and its applicability to the case of the
appel | ant. Section 1 6, sub-section (1) in so far as
material, reads as follows
"Where an establishment is newy set up
whet her before or after the comencenment of
this Act, the enpl oyees of such establishnent
shall be entitled to be paid bonus under this

Act only-
(a) from the accounting year in which the
enpl oyer derives profit from such

est abl i shment; or

(b) fromthe sixth accounting year follow ng

the accounting year in which the enployer

sell s~ the goods produced or nanufactured by

him or renders services, as the case may be,

from such establi shment,

whi chever is earlier
10 27
Provided that in the case of any such  establishnent the
enpl oyees thereof 'shall not, save as otherw se provided in
section 33 be entitled to be paid bonus under this Act in
respect of any accounting year prior to-the accounting year
commencing on any day in the year 1964.
Expl anation | :-For  the purpose of this section, an
establ i shnent shall not be deened to be newy set up nerely
by reason of a change in its location, managenent, nane or
owner shi p.
Expl anation 11 :-For purpose of clause (a), an enployer
shall not be deenmed to have derived profit in any accounting
year unl ess: -

(a) he has made provision for that year’s

depreciation to which he is entitled under the

I nconme-tax Act or, as the case may be, / under

the agricultural incone-tax |law ; and

(b) the arrears of such depreciation and

losses incurred by himin respect of the

establishnent for the previous accounti ng

years have been fully set off against his

profits.
It is clear on a plain reading of this section that where an
establishnment is newly set up, the worknen employed in such
establishnent are entitled to be paid bonus under the Act
only fromthe accounting year in which the enployer derives
profit fromsuch establishnent or fromthe sixth  accounting
year following the accounting year in which the enployer
sells goods produced or nmanufactured by him from such
establishnment, whichever is earlier. So long as t he
enpl oyer does not start deriving profit from the
establishment, he is exenpt fromliability to pay bonus  to
t he worknmen under the Act. But, even if lie is not able to
derive profit fromthe establishnment, he does not enjoy per-
petual imunity, because in any event from the sixth
accounting year follow ng the accounting year in which he
starts selling goods produced or nmanufactured by him be
becomes liable to pay bonus to the workmen. Now the
contention of the workmen was, and this contention found
favour with Industrial Tribunal, that the appellant started
deriving profit fromthe three coal washeries in the year
1964-65 and the workmen, therefore, became entitled to be
pai d bonus fromthe year 1964-65 onwards under clause (a) of
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sub-section (1 ) of section 16. The workmen relied on the
Bal ance Sheet and Profit and Loss Account of the appellant
whi ch showed that the appellant had made a profit of Rupees
23,60, 000/ - during the year 1964-65. The Bal ance Sheets and
Profit Loss Accounts of the appellant for the subsequent
years 1965-66 to 1968-69 al so showed profit during each of
those vyears. |If, therefore, the claimof the worknen were
to be decided on the basis of the Bal ance Sheets and Profit
and Loss Accounts of the appellant there can be no doubt
that the appellant woul d have to be held to be liable to pay
bonus to the workmen of Bhojudi h Coal Washery fromthe vyear
1964-65 onwards. But it was pointed out on behalf of the
appellant that in arriving at the net profit shown in the
Bal ance Sheets and Profit and Loss Accounts, depreciation
had been cal cul ated according to the straight Iine nethod,
whereas wunder Explanation- It to subsection (1) of section
16 depreciation which was

1028

liable to be taken into account . in arriving at the net
profit for-determining liability for paynent of bonus was
that adm ssible in Accordance with the provisions of sub-
section (1) of section 32 0of the Inconme-tax Act. | f
depreci ation cal cul ated in accordance with the provisions of
sub-section (1) of section 32 of the Incone-tax Act were
taken into account, not only there would no profit but there
woul d be actually loss in each of the years 1964-65 to 1968-
69. The appellant in fact produced, through its Accounts
Oficer Raja Ram i ncone-t ax returns showing the
depreciation clainmed in respect of the assets of the three
coal washeries in accordance with the provisions of sub-
section (1) of section 32 of the Incone-tax Act as also
statenments Exhibit 9, working out the figures showing that
i f depreciation were adjusted as provided in sub-section (1)
of section 32 of the Inconme-tax Act, there would be | osses
to the appellant in the years 1964-65 to 1968-69. The
| ear ned counsel appearing on behalf of the wor kmen
represented by the H ndustan Steel Coal Washeries Enployees
Union Faintly contended before us that the appellant had not
proved what woul d be the depreciation admi ssible under sub-
section (1) of ’'section 32 of the Inconetax Act and  whet her
it would be larger than the depreciation cal cul ated
according to the straight |ine method, but this contention

was futile, because, as pointed out earlier, the quantum of
depreci ati on adni ssi bl e under sub-section (1) of section 32
of the Incone-tax Act was clearly proved by the appellant
t hrough the evidence of its Accounts Oficer Raja Ramand in
fact the Industrial Tribunal accepted the figures of
depreciation given by the appellant in the statenents
Exhibit 9 and conceded that if depreciation calculated on
this basis were deducted, there would be loss incurred by
the appellant in each of the years 1964-65 to 1968-69. The
facts being against them the worknen were driven to contend
that in determ ning whether the appellant derived any profit
in the years 1964-65 to 1968-69 the figures given in the
Bal ance Sheets and Profit and Loss Account; of t he
appel l ants were deterninative and since according to the
Bal ance Sheets and Profit and Loss Accounts, the appellant
started deriving profit fromthe year 1964-65, the workmnen
were entitled to be paid bonus fromthat year onwards under
clause (a) of sub-section (1) of section 16. This con-
tention of the worknmen is in our opinion not well-founded.
Qur reasons for saying 'so are as follows.

It is true that under clause (a) of sub-section (1) of
section 16, the workmen enployed in a new establishnent are
entitled to be paid bonus under the Act fromthe accounting
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year in which the enployer derives profits from the
est abl i shnent . "But the questionis as to what is the

meani ng and connotation of the word 'profit’ and when can an
enpl oyer be said to derive 'profit’ fromthe establishnent
within the neaning of clause (a) of sub-section (1) of
section 16. The word 'profit’ nust obviously be construed
according to its ordinary sensea sense in which it 1is
understood in trade and industry because the rationale
behind clause (a) of sub-section (1) of section 16 is that
it is only when the enployer starts making profit in the
commercial sense that he should becone liable to pay bonus
to the worknen under the Act. Now profit in the comercia
sense can be ascertained only after deducting depreciation
and si nce there are  several net hods of conputi ng
depreci ation, the one adopted by the enployer would, in

10 29

the absence of any statutory provision to the contrary,
govern ~the cal cul ati on of depreciation for the purpose of
ariving at the profit earned by the enployer. Here in the
present case the appellant followed the straight |ine nethod
of calculating depreciation and on that basis the Balance
Sheets and Profit and Loss Accounts of the Appellant showed
profit for the years 1964-65 to 1968-69. But Expl anation 11
to sub-section (1) of section 16 provides that for the
purpose of clause/(a), an enployer shall not be deened to
have derived profit’ in any accounting year unless he has
made provision for that year’'s depreciation-to which he is
entitled under the Incone-tax -Act. Thi s Expl anati on
enbodies a clear |legislative nandate that in ‘determ ning.
for the purpose of clause (a) of sub-section (1) of section
16, whet her the enployer ~has nade profit from the
establ i shnent in any accounting year, depreciation should be
provided in accordance with the provisions of the Incone-tax
Act. \Whatever be the method of conputation of depreciation
foll owed by the enpl oyer, depreciation should be deducted in
accordance with the provisions of the Income-tax Act and it
is only if any profit renmains after adjusting such
depreciation that the enpl oyer can be said to have derived
profit for the purpose of clause (a) of sub-section (1) of
section 16. dCdearly, therefore the depreciation that was
required to be deducted for the purpose of determ ning
whet her the appellant derived profit fromthe three coa
washeries during the years 1964-65 to 1968-69, was not
depreciation according to the straight |ine nmethod followed
by the appellant, but depreciation adnissible ~under~ sub-
section (1) of section 32 of the Inconme-tax Act. |[|f this be
the correct interpretation of clause (a) of sub-section (1)
of section 16, as we hold it is, it is obvious fromwhat is
stated above, and indeed it can hardly be disputed, that the
appellant did not derive profit from the three coa
washeries in any of the years 1964-65 to 1968-69  -and the
wor kmen were not entitled to be paid bonus under the Act for
any of these accounting years.

We accordingly allow the appeal and set aside the award  of
the Industrial Tribunal in so far as it awards bonus to the
workmen for the years 1964-65 to 1968-69 and declare that
the worknen are not entitled to be paid bonus under the Act
in respect of any of those accounting ),ears. There will be
no order as to costs.

S.R

Appeal all owed.

10 30




