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ACT:
Wl -Construction of-Property whether could be clained as
persona designata in ternms of the will.

HEADNOTE

The respondent filed a plaint claimng properties nentioned
in Schedules A and B thereof on the ground that  he was
adopted by the appellant who was w dowof L. Apart from
adopti on the respondent’s claimwas based on bei ng nentioned

as persona designata in L's will. The relevant words in the
will were : "It has been settled that ny wife shoul'd 'take,
the second son of ny elder brother.......... in “adoption

celebrate his marriage, etc., and after he -passes his
mnority she should deliver possession of my-other novable
and i movabl e properties that | have. ........... The trial
court held that the respondent had not been adopted by the
appellant nor was he entitled to any rights as persona
designata in L's will. On appeal the H gh Court held that
while there was no adoption, the respondent-was entitled to
the property as persona designata. The appellant canme to
this Court. The question presented for determ nation was
whet her the Hi gh Court was right in holding that upon a true

construction of the will Ex.B-1 there was a gift of the
property to the plaintiff as persona designata.
HELD :. The will contained no direct words of disposition in

favour of the respondent. There was no expression of devise
in favour of the respondent. There was only a direction to
the wi dowto adopt and’ the gift to the respondent was on
condition of being adopted. The. respondent’s claim as
persona desi gnata could not therefore be accepted. [448 G H
450 Al

Fani ndra Deb Rai kat v. Rajeswar Dass, 12 |I. A 72 relied on.
Ni dhoormoni  Debya v. Saroda Pershad Mookerjee, 3 [|.A 253
di sti ngui shed.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 752 of 1963.
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Appeal fromthe judgnent and decree dated Decenber 16 1958
of the Andhra Pradesh Hi gh Court in Appeal Suit No. 284 of
1954.
M A. Narasayya Chaudhury, | Shivamurthy and K. R Sarnm,
for the appell ant.
W S. Barlingay and E. Udayaratnam for the respondent.
The Judgrment of the Court was delivered by
Ramswam J. This appeal is brought on behalf of the defen-
dant against the judgnent and decree of the High Court of
Andhra Pradesh dated December 16, 1958 in A. S. No. 284 of
1954 wher eby

447
it reversed the judgnent and decree of the Court of
Subordi nate Judge, Vijayawada in O S. No. 171 of 1950.
In the suit which is the subject-matter of this appeal the
plaintiff alleged that he was duly adopted by the defendant-
the wi dow of Lakshmayya and therefore entitled to properties
mentioned . in Schs. A & B of the plaint. The plaintiff also
asserted /'that, apart’ fromhis right as an adopted son, he
was entitled to the properties clained as a per sona
designata under the wll dated Novenber 30, 1946-Ex. B-1
executed by Lakshmayya. The suit was contested by the
def endant who alleged that the plaintiff was not adopted as
the son of Lakshmayya. The trial court rejected the case of
the plaintiff that he was adopted by the widow after the
death of Lakshmayya. ~ The trial court further held that the
plaintiff was not entitled to any rights under the will as a
persona designata. 'The trial court ~accordingly dism ssed
the suit, On appeal by the plaintiff the H gh Court
confirmed the finding that no adopti on had been nade. It,
however, held on the construction of the wll ‘that the
plaintiff was entitled to the properties clained as a
persona designata. The High Court allowed the appeal and
granted a decree to the plaintiff for ~possession ' of the
properties subject to certain incidental directions given in
the decree.

The question presented for determnation in this appeal is
whet her the H gh Court was right in' holding that upon a
true construction of the will-Ex. . B-1 there was a gift of

the properties to the plaintiff as a persona designata.

It is necessary, at this stage, to set out the material

provisions of the will Ex. B-1 executed by Lakshmayya: -

"I have no nmale or fenmale issue. I” have

wi fe, by nane Sivapanchakshari, nother by nane
Basavanma, and el der brother by nanme Sommi ah.
For the last 10 days | amsuffering from a
di sease akin to paralysis and fearing that |
may not survive, | nake t he fol | owi ng
settlenent as set down below to take  place
after ny life.

A C

Land cal l ed Mallukunta .. .. .. . . .. 1-60
Qut of Raksh kunta (?) vadde | and .. . 1-25
Qut of Maddurivari |and Ce e e 1-05
Cat of Pooravarnanvari |and .. ce 2-60
TOTAL 6- 50

Six acres and (50) fifty cents seri wet |and;

10 cents in Kolli Chinna Bapaiah's (back)

yard; and 300 yards of house-site towards the
west of ny house (belonging to ny nother-in-
law) with a tiled house thereon, have been

448

settled upon ny wife to enjoy as she likes
with all rights of gift, nortgage, exchange,
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sale, etc.

2. Sout hern side., garden 80 cents (eighty
cents of seri wet |and) has been settled. upon
nmy nother Basavama to enjoy with all rights
of gift, nortgage, exchange, sale, etc.

3. It has been settled that my wife should
take, the 2nd son of ny elder br ot her
Yal amanchili Somai ah, in adoption, celebrate

his marriage, etc., and after he passes his.
mnority she should deliver possession of .ny
ot her novabl e and i movabl e properties that |
have and described here bel ow During the
life-time of nmy wife, if the adopted son and
she live together without any trouble, (she)
is to live in nmy house, and if there is
di sagr eement -~ between the adopted son and ny
wife, (she) is tolive in .a roomof ny house.
My~ wife has been given power over ny mnor
(son’s) property, to collect debts due to ne
and to di scharge debts due by ne."
The testator then mentioned two itens of debts due to him
He ,thereafter enunerated the debts due by him which
aggregated to Rs. 15,803/-. A description of the land is
al so given.

The question involved in this appeal is whether the
di sposition of the properties to the plaintiff is as a

per sona designata or by reason of —his- fulfilling a
particular |legal ‘status, namely, the adopted :son of the
testator. The question in such a case is really one of
intention of the testator which nust be ascertained fromthe
| anguage of the various clauses of the wll and the
surroundi ng circunstances of the execution of the wll. As

poi nted out by the Judicial Committee in Fanindra Deb Raikat
v. Raj eswar Dass(1)
"The distinction between what is description
only and what is the reason or notive of a
gift or bequest may often be very fine, but it
is a distinction which nust be drawn from a
consi deration of the I anguage and the
surroundi ng circunstances."
In the present case we are satisfied on reading the various
clauses of the will, that there is no gift tothe plaintiff
and there was only a direction to the defendant to adopt the
plaintiff as the son of Lakshmayya and the intention of, the
testator was that the Plaintiff should take as an adopted
son and, therefore, the gift made to the plaintiff was
conditional on his being adopted. The reason.is that there
are no. direct words of disposition in favour of. the

plaintiff. In this connection the, |anguage of cl. 3 of the
winis

(1) 12 1. A 72.
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in contrast wth that of cls. 1 and 2 where words of
di sposition are used with regard to the gifts made to the
wi dow Si vapanchakshari and to the nmother of the testator-
Basavanma. Clause 3 of the will does not contain any
expression of devise of the property in favour of the
plaintiff. Cause 3 only contains a direction that the wife
of the testator should take the plaintiff in adoption,
celebrate his marriage etc. and "after he passes his
mnority she should deliver possession of nmy other novable
and i movable properties to hinm. It is manifest that in
the present case there is a direction to the widowto adopt
and, the gift to the plaintiff is on the condition of his
bei ng adopted. It appears to us, upon reading the will as a
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whole, that the testator had no intention to give the
property to the plaintiff irrespective of the adoption to be
nmade by the widowin accordance with the direction. On
behal f of the respondents reference was made to the deci sion
of the Judicial Conmittee in N dhoononi Debya v. Saroda
Pershad Mbokerjee(l) in which it was held that there was a
gift of his property by the testator to a designated person
(the words being "I declare that | give ny property to
Koi bullo whom | have adopted"), and this gift was not
dependent on the performance of certain cerenonies by his
wi dows. The principle of the decision is not applicable to
the present case where the |anguage of the testanentary
instrument is materially different. W think the present
case is simlar to that of Fanindra Deb Rai kat v. Rajeswar
Dass(2) where the Judicial Committee held on a true
construction of the angikar-patra by which the deceased
purported to give his property to the respondent by virtue,
of his being the adopted son, that the gift did not take
ef fect i nasmuch as the adoption was invalid. At page 89 of
the Report the Judicial Conmmtteee observed
“They think~ the question is whether t he
mention of himas an adopted son is nerely
descriptive ~of the person to take under the
gift, = or ~whether the assuned fact of his
adoption” is not the reason and notive of the
gift, and indeed a condition of it. The words
are | authorize you by this angikar-patra to
of fer. 'oblations of water and piinda to me and
ny ancestors after My death, by virtue of your
being ny adopted son. Moreover, you shal
become the proprietor of all the novable and
i movabl e properties which | own and which |
may | eave behind; you shall becone entitled to
ny dena-pawna (debts and dues), and you and
your sons and grandsons shall enjoy them
agreeably to the customof the famly.’ He is
to nmmke the offerings by virtue of being an
adopted son, and "noreover’ he is to becone
the proprietor. This is to be the consequence
of the adoption."
(1) 3 1. A 253 (2) 12 1. A
72.
450
For the reasons expressed we hold that the High Court was in
error in interpreting the will of Lakshmayya as-a gift of

the properties nade to. the plaintiff ‘as a. per sona
desi gnat a. We are, therefore, of the opinion that the
plaintiff is not entitled to the properties on the basis of
the will executed by Lakshmayya and the suit of  the

plaintiff should be dismssed. This appeal is accordingly
allowed with costs.

Appeal al | owed.
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