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CASE NO.:
Appeal (civil) 6704-6780 of 2005

PETI TI ONER
State of A P. & Anr.

RESPONDENT:
A. P. Pensioners Association & Os.

DATE OF JUDGVENT: 11/11/2005

BENCH
B.P. Singh & S.B. Sinha

JUDGVENT:
JUDGMENT
[Arising out of S.L.P. (Gvil) No.5394-5470 of 2004]
S.B. SINHA, J -

Leave granted.

These appeal s are directed agai nst a judgnent and order dated
10. 09. 2003 passed by the Hi gh Court of Judicature of Andhra Pradesh
wher eby and whereunder the conmon judgnent and order of the A P.
Admi ni strative Tribunal dated 14.6.2002 rejecting the original applications
filed by the Respondents herein was set aside.

The Respondent \ 026 Association is an associ ation of the pensioners.
The interveners, Shri K. Nagabhushanam & Os., Shri. A Sudhakar & Os.
and K Appana & O's., are also the retired enpl oyees of the State of Andhra
Pr adesh.

The fact of the matter is as under: -

The State of A P. constituted a Pay Revision Comm ssion (for short
"PRC') for the purpose of considering the question of ‘revision of scale of
pay of the enployees working with it as al so nmerger of D A, etc. On or
about 21.7.1999, PRC reconmended revi sed scal e of pay notionally from
1.7.1998 with financial benefits from1.4.1999. The Chief Mnister of the
State held a neeting with the representatives of the enpl oyees on 24.7.1999
wherein it was agreed:

"The cash benefit of the Revised Pay Scal es wll
be allowed with the salary for the nonth of July,
1999 payable in August, 1999. The arrears of
emol unments arising fromthe Revised Pay Scal es
for then nonths of April, My and June, 1999 will
be credited to the General Provident Fund
Accounts of the enpl oyees."

The State of Andhra Pradesh thereafter issued a Governnent O der
dated 11.8.1999 being No. GO (P) No. 114 in terns whereof inter alia the
node and manner for inplenmenting the recomendations of the PRC on
pensi on and ot her termninal benefits were specified. The said governnent
order is in two parts. The first part containing paragraphs 1 to 23 consists of
the background facts and the decision of the State to inplenment the
recomrendati ons of the PRC. Causes 9 and 16, which are relevant for the
purpose of this case, read as under

"9. Persons who retired between 1-7-1998 and 31-
3-1999 shall also be eligible for the Revised Pay
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Scal es, 1999. The notional pay fixed in the

Revi sed Pay Scal es, 1999 in accordance with these
orders, shall in such cases count towards

pensi onary benefits."

"16. Separate orders are also being issued in regard
to the recommendati ons of the Pay Revision

Comm ssion on Pension and other term na

benefits."

The second part of the said government order contains the draft
notification containing the rules nade in terns of the proviso to Article 309
of the Constitution of India called "The A P. Revised Scal es of Pay Rul es,
1999". The said rules in ternms of Rule 1(2) would be deened to have cone
into force with effect fromilst July, 1998. They were to be applied to al
gover nment enpl oyees whether tenporary, regular or permanent appointed
before 1st July, 1998, Rule 3 of the Rules provides for the revised pay
scal es, sub-rule (1) whereof reads as under

"(1) Except as otherw se provided in sub-rule-2,
the existing scales of pay specified in colum (2)
of Schedule -1 shall be revised as specified in the
corresponding entry in colum (4) of the said
Schedul e. "

Sub-rule (2) of the said Rule contains an exception to sub-rule (1)
whi ch reads as under: -

"(2) Where, in the case of any post on an existing
scal e of pay specified in columm (2) of Schedul e \ 026
1, a revised scale of pay other than the revised
scal e of pay specified in the corresponding entry in
colum (4) of that Schedule is specified in colum
(4) of Schedule \026 11, the revised scale of pay so
specified in colum (4) of Schedule Il shall apply."”

Rule 4 in no uncertain terns states that no governnent enpl oyee shal
be entitled to any nmonetary benefit for any period prior to 1.4.1999.

Rule 5 lays down the principles for exercise of option in terms
wher eof a governnent enpl oyee should opt for the new scale of pay either
fromilst July, 1998 or fromthe date on which he earnsthe next increment in
the existing scale of pay but not beyond 30th June, 1999. He coul d also opt
for remaining in the existing scale. Sub-rules (6) and (7) specifically |ay
down the nodes of exercising option as regards an enpl oyee who retired on
or after 1st July, 1998. Such option could al so be exercised by the | ega
representative of a governnent enpl oyee who died while in service on or
after the said date. Sub-rule (1) of Rule 9 contains a non-obstante clause
saying that no rules made under the proviso to Article 309 of the
Constitution of India shall, insofar as it is inconsistent with any of the
provi sions of these rules, have any effect.

The State al so issued said GO(P) No. 156 on 16.9.1999 wherein it was
categorically stated that the revised consolidated pension shall cone into
force with effect from1.7.1998 with nonetary benefits payable from
1.4.1999. Paragraph 5 of the said GO reads as under

"5. The enpl oyee retired between 01-07-1998 and
1-4-1999 are eligible to revision of their pay in the
Revi sed Pay Scal es, 1999 notionally as per the

orders issued in GO 7th read above. As such, the
pensi ons of these enpl oyees may be revised
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notionally as per the revised pay in Revised Pay
Scal es, 1999 and nonetary benefit should be

all owed from01-04-1999. No difference on
Retirement Gratuity and Conmutation shall be
allowed in the pension notionally fixed as above.™

Yet again, another notification was issued on 16.9.1999 bei ng GOM
No. 157 in terms whereof maximumlinmit of retirement gratuity under Rule
46 of the A.P. Revised Pension Rules, 1980 was raised from1,75,000/- to
Rs. 2,50,000/-, paragraph 3 whereof reads as under: -

"These orders will come into force from 1-4-1999

and shall apply to all Governnment Servants who

retire or whose death taken place on or after that
date. The arrears-due to issue to these orders to the
enpl oyees retired after 1-4-1999 shall be paid as

per para 4.4 of the Governnent order fifth read
above."

GOM No. 158 was issued on 16.9.1999 enhancing the linmt of
conmut ati on of pension under A.P. Cvil Pensions (Comrutation) Rules,
1944 to 40% of the pension sanctioned to the pensioners with effect from
1.4.1999. Such enhancenent is applicable only in relation to the persons
who retired or died on or after 1.4.1999. On or about 23.12.1999, GOM No.
206 was issued in terms whereof paragraph 9 of the First Part of the GO P)
No. 114 dated 11.8.1999 was clarified to the follow ng effect:

“Persons who retired between 1-7-1998 and 31-3-
1999 shall also be eligible for the Revised Pay
Scal es, 1999. The notional pay fixedin the

Revi sed Pay Scal es, 1999 in accordance with these
orders shall, in such cases count towards pension
notionally and the nmonetary benefit of the revised
pension shall be allowed with effect from 1-4-
1999."

A | arge nunmber of original applications were filed before the State
Admi ni strative Tribunal by the enpl oyees who had retired between the
period 1.7.1998 and 1.4.1999 praying for paynent of pensionary benefits
i ncludi ng comutation, pension, gratuity and encashrment of leave in terns
of paragraph 9 of GO No. 114.

In terms of its comon judgnent and order dated 14.6.2002, the
Tri bunal opined that the applicants were not entitled to gratuity and
encashrment of earned | eave based on their notional pay fixed in the revised
scal e of pay. They were also not held to be entitled to enhanced gratuity and
enhanced percentage of comutation in terms of GOV NGOs. 157 and 158
but were only eligible for comutati on of portion of revised pension in
terms of Rules 3(d) and (e) of A P. Givil Pension Commutation Rules, 1944.

Both the State of Andhra Pradesh as also the Original Applicants
preferred wit petitions before the Hi gh Court being aggrieved by and
di ssatisfied therewith. By reason of the inpugned judgnent dated 10.9.2003
the H gh Court dismssed the wit petition filed by the State whereas the wit
petitions filed by the enmpl oyees were all owed. Aggrieved the State is before
us.

M. P.P. Rao and M. H S. GQuru Raja Rao, |earned senior counse
appearing on behalf of the State of Andhra Pradesh, submitted that the
reasoni ngs of the H gh Court that the Governnent acted contrary to the
agreement with the unions, and that paragraph 9 of GO No. 114 conferred a
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| egal right on the enployees, cannot be sustained.

Drawi ng our attention to the minutes of the neeting held between the
Chief Mnister of the State of Andhra Pradesh, it was subnmitted that froma
perusal of clause (4) thereof it would be evident that the same relate to the
persons who woul d be continuing in service even after 1.4.1999 and, not in
regard to the persons who had retired and drawn their retiral benefits prior
thereto. As regard the second reasoning of the H gh Court M. Rao would
contend that paragraph 9 of the said GO which is not a part of the statutory
rul e has been conpletely m sconstrued i nasmuch as the same nerely
provi des background facts. Drawi ng our attention to paragraph 16 of the
said GO it was contended that as separate orders were to be issued in regard
to the reconmendati ons of the PRC on pension and other ternminal benefits,
the provisions of the said notification only could be taken into consideration
for the purpose of determining the Iegal right of the enployees. Ternina
benefits, M. Rao submitted, does not include gratuity.

Drawi ng our attention to the second part of the said GO No. 114, M.
Rao urged that perusal of Rule 4 thereof would nake the position absolutely
clear that no nonetary benefit prior to 1.4.1999 accrued or was to be paid. It
was further submitted that the governnent in exercise of its power conferred
upon it under the proviso to Article 309 of the Constitution of India can
unilaterally alter the terns and conditions of service. The H gh Court, it was
submitted, failed to notice the grave financial inplication in the matter.

M. Uday Unesh Lalit, |earned senior counsel appearing on behal f of
the Respondents, on the other hand, supported the judgrment of the Hi gh
Court contending that it is not a case where 1.4.1999 was fixed as a cut-off
date for the purpose of grant of terminal benefits in terns of the rules. The
rules, it was urged, read as a whole would clearly point out that the sane had
cone into force with effect from 1.7.1998 wherefor ‘a legal fiction has been
created and in that view of the matter, although the nonetary benefit was to
be paid with effect from1l.4.1999, the entitlenent to the scale of pay for al
pur poses including that of conputation of the anpbunt of gratuity as also
comut ati on of pension, etc. cannot be denied. Oher GOVMs Nos. 156, 157,
158 and 206 issued after GO No. 114, having not been issued under the
proviso to Article 309 of the Constitution of India, whereas GO NO. 114
havi ng been so issued, the same could not whittle down the effect of a
statutory rule. 1In any event, the said GOvs have been declared ultra vires
by the Tribunal which finding has not been set aside by the H gh Court.

As the rules contenplate increase in pay wth effect from1.7.1998,
the same should be applied for all intent and purport and nust be given
effect toinits true letter and spirit. |f the benefit of the higher pay scale as
al so other benefits contenplated thereby are to be computed with effect from
1.7.1998, only because the actual paynment in terns of noney is deferred, the
same woul d not take away the right that had accrued thereover, having
regard to the fact that the pay is a condition of service

Bef ore adverting to the rival contentions of the parties, we nmay notice
the findings of the Tribunal and the H gh Court respectively.

Fi ndi ngs of the Tribunal are as under

(a) Par agraph Nos. 1 to 23 of GO No. 114 dated 11.8.1999 do not
have any statutory force.
(b) Rule 4 of the Statutory Rule does not confer any |egal right upon

the enpl oyees who retired between 1.7.1998 and 1.4.1999 to any
nonetary benefit, and in that view of the matter on their

super annuati on, they having not drawn their pay in the revised pay
scales, were not entitled therefor in terns thereof.

(c) As regards paragraph 9 of GO No. 114, the Tribunal opined that
the same being an executive order, the original applicants did not
becorme entitled to get the anpbunt of gratuity fixed on notional pay
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contrary to statutory rules.

(d) Paragraph 5 of GO No. 156 is not violative of Articles 14 and 16
of the Constitution of India.
(e) It was noted that the legality or validity of Rule 4 of GO No. 114

fixing the cut-off date of 1.4.1999 was not questioned. Such cut-
off date in any view of the matter is valid having been fixed upon
taking into consideration the financial inplications therefor having
regard to the fact that the financial year comrenced from

1.4.1999.

(f) Gratuity cannot be a part of pension as conceptually they are
different.

The High Court, on the other hand, set aside the aforenentioned
findi ngs hol di ng that

(i) the CGovernnment acted contrary to the agreenent arrived at by and
between itself and with the unions; and
(ii) par agraph 9 of the GO No. 114 had conferred a right on the

enpl oyees whi ch coul d not be taken away by issuing another GO
The Hi gh Court, however, did not advert to the other contentions
rai sed on behal f of the State.

It has not been di sputed before us that GO No. 114 is in two parts.
Paragraphs 1 to 23 only state the factual backdrop |eading to issuance of the
notifications. It i's also not in dispute that the statutory rule enmbedded in GO
No. 114 does not speak of gratuity. |t has further not been disputed before
us that the mnutes of neeting dated 24.7.1999, held by the Chief Mnister
of the State with the representatives of the enployees, do not contain any
agreenment as opined by the Hi gh Court.

GO No. 114 being in two parts, the first part which is in the nature of
preanbl e or statenment of background facts cannot be treated to be a part of
the rules franed and notified in ternms of proviso to Article 309 of the
Constitution of India. Paragraph 16 of the GO, as has been noticed
hereinbefore, in no uncertain terns states that separate orders were being
issued in regard to recomrendations of  PRC on pension and other term na
benefits. Only because clauses 9 and 16 of the said GO speak of pensionary
benefits and/ or other term nal benefits, the same, /in our opinion, would not
nean that they enmbraced within their fold all benefits which under different
provi sions of a statute or even different statutes could conme within the
previ ew t her eof .

For the aforenentioned purpose, the provisions of the notification are
to be read as a whole. The intention of the State in‘issuing the
af orenmenti oned notification although may have to be gathered in the
backdrop of the facts stated in the preanble portion thereof, indisputably the
I egal right of the Respondents, if any, nust be found out fromthe
notification portion itself. The notification read as a whol e does not ‘suggest
that the State of Andhra Pradesh thereby intended to pay before 1.4.1999
retirement gratuity reckoned on the basis of the revised scale of pay as
recomended by the PRC.

M. Lalit may be right in his submissions that the revised scale of pay
notionally was fixed from1.7.1998, but, concededly, cash benefit therefor
was payable from 1.4.1999. Pension and gratuity connote two different
things. 1In given situations, they may be payabl e under different statutes.
Admittedly, the natter relating to paynent of pension and gratuity is
governed by the A P. Revised Pension Rules, 1980. Rule 31 of the said
rul es defines "enolunents" to nmean 'pay’ as defined in Rule 9(21)(a)(i) of
the Fundamental Rules, which a Governnent servant had been receiving
i medi ately before his retirenment or on the date of his death. Rule 46
provides for retirenment gratuity, clause (1)(a)(A) whereof reads as under

"46. Retirenent Gatuity : - (1)(a) A CGovernment
servant, who has conpleted five years’ qualifying
servi ce and has become eligible for service
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gratuity or pension under Rule 45, shall on his
retirement, be granted as retirenment gratuity, -

(A In case he draws pay in the Revised Scal es
of Pay, 1993, a sumequal to \026
(1) 1/4th of enoluments for each conpleted six

nonthly period of service, subject to a maxi num

of fifteen tinmes the enolunents or rupees sixty
five thousand, whichever is |ess; or

(ii) 3/ 16th of enolunents for each conpleted six
nmont hly period of service, subject to a maxi num

of 12.375 tines the enmol unents or Rupees one

| akh, whichever is |ess;

in accordance with the choice exercised by himin
hi s behal f;"

Conput ation of retirenent gratuity payable to a Governnent servant
is, therefore, required to be done on the basis of the fornula | aid down
therein. A bare perusal of the aforenentioned rule clearly shows that for the
pur pose of conputation either 1/4th of the enolument for each conpleted six
nmont hly period of service, or 3/16th of enoluments for each conpleted six
nonthly period of service, is to be taken into consideration. Such
enmol uments necessarily were payable either imrediately before the date of
retirement or the date of death. On 1.4.1999, in view of the clear
expressions contained in the aforementi oned GO No. 114, those enpl oyees
who retired between the period 1.7.1998 and 1.4.1999 woul d have received
the actual benefit calculated internms of the said rule. The subm ssion of M.
Lalit to the effect that they becane entitled to enhanced pay and, therefore,
to enhanced gratuity from1.7.1998 is not wholly correct. They becane
entitled thereto but only notionally for the purpose of calculation of such
recurring liability of the State which becane payable with effect from
1.4.1999. The Hi gh Court has heavily relied upon the purported legal fiction
created in the said rule to the effect that the same would cone into force
with effect from1.7.1998. The legal fiction undoubtedly is to be construed
in such a manner so as to enabl e a person, for whose benefit-such | ega
fiction has been created, to obtain all consequences flow ng therefrom

In Gurupad Khandappa Magdum Vs. Hirabai Khandappa Magdum
and Ors. [(1978) 3 SCR 761], whereupon M. Lalit placed strong reliance,
the court was concerned with the share of the deceased in the coparcenary
property in terns of Section 6 of the Hindu Succession Act, 1956. |In terns
of the said provision a legal fiction was created for the purpose of reckoning
the share of the deceased which would have been allotted to himif a
partition of the property had taken place imedi ately before his death.
Plaintiff therein had 1/6th interest in the share. Applying the principles laid
down in the explanation appended to Section 6 of the H ndu Succession Act,
it was held that the plaintiff was also entitled to 1/6th share from 1/ 4th share
of the coparcenary property, i.e., to say 1/24th. “As on the date of partition
the plaintiff was to have an independent 1/4th share, the Court held that the
plaintiff’s share would be 1/4th + 1/24th in the property.

The case at hand i ndeed poses a different problem Al though |ike
Gur upad Khandappa Magdum (supra) a notional revision of pay was to be
considered as if the sane took effect from1.7.1998, but the rule went further
and stated that actual nonetary benefit thereof shall be given with effect
from1.4.1999. The rule, therefore, not only creates a legal fiction but also

provides the limtations in operation thereof. |If the effect of the legal fiction
is extended in the manner suggested by M. Lalit, clause (4) of the rule wll
beconme otiose. In other words, all the consequences ordinarily flow ng from

a rule would be given effect to if the rule otherwi se does not linmt the

operation thereof. |If the rule itself provides a limtation on its operation, the

consequences flowing fromthe legal fiction have to be understood in the
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light of the [imtations prescribed. Thus, it is not possible to construe the
| egal fiction as sinply as suggested by M. Lalit.

Furthernore, in construing the rule, this Court cannot |ose sight of the
fact that the sane did not provide for paynent of gratuity.

In State Governnment Pensioners’ Association and Ghers Vs. State of
Andhra Pradesh [(1986) 3 SCC 501], this Court accepted that when the
revi sed scheme becane operative from 1lst April, 1978, non-paynent of
gratuity under the Revised Pension Rules, 1980 was not payable to those
pensioners who retired prior thereto stating that at the time of retirenent
they were governed by the then existing rules and their gratuity was
cal cul ated on that basis. . The Court rejected the contention that the sane was
ultra vires Article 14 of the Constitution of I|ndia.

In Union of India Vs. 'All India Services Pensioners’ Association and
Anot her [(1988) 2 SCC 580], the lawis stated in the follow ng termns:

"8. Fromthe foregoing it is clear that this Court
has made 'a di stincti on between the pension
payabl e on retirenment and the gratuity payable on
retirement. Wiile pension is payable periodically
as long as the pensioner is alive, gratuity is
ordinarily paid only once on retirenent\005"

In State of U P. Vs. UP. University Coll eges Pensioners’ Association
(1994) 2 SCC 729], this Court held that gratuity, in absence of any express
provision in a statute, cannot be treated to be a part of pension

In State of Punjab and Others Vs. Boota Singh and Another [(2000) 3
SCC 733], it was stated:

"7. On nerits we find that the retirement benefits
whi ch are clainmed by the respondent are benefits
whi ch are conferred by subsequent orders/
notifications. Therefore, persons who retired after
the comng into force of these notifications and
order are governed by different rules of retirenent
than those who retired under the old rules and were
governed by the old rules. The two categori es of
persons, who retired were governed by two

di fferent sets of rules. They cannot, therefore, be
equated. Further, granting of additional benefits
has financial inplications also. Hence, specifying
the date for the confernment of such additiona
benefits cannot be considered as arbitrary."

In State of Punjab and Ohers Vs. Amar Nath Goyal and O hers
[ (2005) 6 SCC 754], upon consideration of a |arge nunber of decisions, this
Court opined that the decision of a State to limt the benefits only to
enpl oyees who retire or died on or after a particul ar date upon cal cul ating
the financial inplications thereof was neither irational nor arbitrary. It was
observed

"28\005 It is trite that, the final recomrendations of
the Pay Commi ssion were not ipso facto binding

on the Government, as the Government had to

accept and inplenment the recomendati ons of the

Pay Comm ssion consistent with its financia

position. This is precisely what the Governnent

did. Such an action on the part of the Governnent

can neither be characterised as irrational, nor as
arbitrary so as to infringe Article 14 of the
Constitution."
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M. Lalit placed strong reliance on D.S. Nakara and Qthers Vs. Union
of India [(1983) 1 SCC 305] for the proposition that the financial inplication
for inplementation of the recommendati ons of PRC has not much rel evance.
Therein, the Constitution Bench came to the conclusion that the increased
liability upon the said judgnent is not too high to be unbearable or such as
woul d have detracted the Governnent from covering the old pensioners
under the schene.

The deci sions of this Court which have been noticed in Amar Nath
Coyal (supra) categorically point out that financial inplication is one of the
rel evant considerations for the State to deny certain benefits to a class of
enpl oyees who retire on or before a particul ar date.

It is, therefore, beyond any shadow of doubt that the financia
inplication is a relevant criterion for the State Government to determ ne as
to what benefits can be granted pursuant to or in furtherance of the
recomendati ons made by the PRC. The PRC al so said that while revision
of pay shall take effect from1.7.1998, the nonetary benefit woul d be
payabl e only from1.4.1999. |f nonetary benefit was payable only from
1.4.1999, all rights to get the benefits conputed on the basis of the revised
scal e of pay would only be for the purpose of payment of pay with effect
from1.4.1999 or paynent of the recurring amunt of pension with effect
fromthat date.

Cl ause (4) does not nake any exception so far as paynment of actua
nonetary benefit is concerned for the purpose of paynent of gratuity or
ot herwi se. Had that been so, the rule would have stated expressly. On the
ot her hand, GO No. 157 dated 16.9.1999 fixed the maximumIlimt of
gratuity under rule 46 of the A P. Revised Pension Rules with effect from
1.4.1999 only.

We, therefore, are of the opinion that the intention of the State was not
to grant any benefit towards paynent of gratuity even in relation to those
enpl oyees who had retired in between 1.7.1998 and 31.3.1999.

For the reasons aforenentioned, the judgnent and order of the High
Court cannot be sustained. W, however, agree with the Tribunal that the
enpl oyees are eligible for conmputation of portion of revised pension in
terms of Rule 3 of A P. Gvil Pensions (Comrutation) Rules, 1944. The
appeal is allowed. The inpugned judgnment of the Hi gh Court is set aside
and as of the Tribunal is restored. No costs.




