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1. Appellant No. 1 - Indian Council of Medical Research ("ICVWR') is a

soci ety registered under the Societies Registration Act. It is engaged in
research activities in the filed of nedicine. It carries out various
research activities through various schemes/projects. One of such projects
is called ‘National Nutrition Monitoring Bureau'. The said project was
carried out in the States of Kerala, Tam | Nadu, Karnataka, Andhra Pradesh,
Mahar ashtra, Madhya Pradesh, Oissa, West Bengal and U. P

2. For the aforementioned purpose, the Central Government adnmittedly grants
grant-in-aid on year to year basis.

3. Respondent herein was appoi nted by reason of an offer of appointnent
dated 1.4.1975. The terns of appoi ntment denonstrates that the sanme was

al so on year to year basis. The post was al so on year to year basis as the
grant-in-aid of the Central Government in relation to the said project was
on that basis. However, the project continued for a long tine for one
reason or the other. Respondent prayed for regularisation of her services,
but the sane havi ng been rejected, she approached H gh Court-of Madras
seeking for a direction to the respondents to regul ari'se her 'services with
retrospective effect fromsuch date at it deemed fit and proper. The said
wit petition was ultimately transferred to Central Adm nistrative
Tribunal, Madras, in view of a notification-issued by the Centra
Government under the Adm nistrative Tribunals Act, 1985.

4. The Tribunal noticed that although a decisionwas taken that the project
shoul d be nade a permanent one and its activities should be expended, but
no such order was passed. It was in the aforementioned backdrop, the

Tri bunal opined that the services of the respondent herein should be
directed to be regularised. It was so directed fromthe data of filing of
the wit petitioni.e. on 25.2.1998.

5. The appellants herein preferred a wit petition thereagainst before the
Hi gh Court of Judicature at madras. The respondent also filed a wit
petition questioning that part of the order whereby regularisation was
directed to be nade w.e.f. the date of filing of the wit petition and not
fromthe date of her initial appointnment. Both the wit petitions were
heard together. By reason of the inpugned judgrment dated 10.2.2005 the Hi gh
Court, while allowing the wit petition of the respondent, disnissed the
wit petition of the appellants herein and directed that the services of
the respondent should be regularised fromthe date of her initia

appoi ntnent i.e. 1.4.1975.

6. It has been accepted at the Bar that the respondent has since retired on
31.5.2004 on reaching the age of superannuation of 58.
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7. The subm ssion of M. Raju Ramachandran, |earned senior counse
appearing on behalf of the appellants is that in view of the fact that the
proj ect was an adhoc one as also in terns of the offer of appointnent nade
to the respondent, her services could not have been directed to be
regul ari sed.

8. M. V. Prakash, |earned senior counsel appearing on behalf of the
respondent, on the other hand, would subnmit that the Tribunal granted the
relief of regularisation of the services of respondent, inter alia having
regard to the fact that there could have been no reason for not naking the
project a pernanent one. Qur attention was drawn to the findings of the

| earned Tribunal to the effect, which has al so been noticed herein by us,
that a decision has been taken by the concerned authorities to nake the
project a pernanent one. On the said prenmise it was subnitted that the
doctrine of fairness demands that the direction issued by the Tribunal and
uphel d by the Hi gh Court should be directed to be inplenented.

9. Before the Tribunal, the Union of India was not inpleaded as a party
respondent. No prayer, thus, in our opinion, could have been nade for a
direction to the Union of India to nmake the project a pernanent one. The
qguestion, -therefore, which 'was required to be taken into consideration by
the Tribunal was as to whether, despite the fact that a | ong nunber of
years have passed, the services of the respondent could have been directed
to be regul arised despite the fact that her appointment was on a purely
adhoc basis on a tenporary post.

10. It has not been denied or disputed that the project being on an yearly
basi s, post could not have been sanctioned on a regular basis. Having
regard to the fact that the appellant herein was bound to inplenent the
project of the Central Government in terms of the grant-in-aid schene, it
could not have taken a decision on its own for making the project a

per manent one. In absence of Union of India, therefore, in our opinion, the
Tri bunal and consequently the High Court conmitted a nmanifest error in
entertaining the question as to whether the project shoul d have been nmade a
per manent one or not.

11. Keeping in view the fact that (the project could not have been directed
to be nmade a pernanent one at the instance of the appellant, the question
of invoking the doctrine of fairness, in our opinion, did not arise. In
service jurisprudence, it is well known, that creation or sanction of a
post is essentially an executive function.

12. W are, therefore, of the opinion that it is not a fit case where the
i mpugned direction could have been issued by the Tribunal and consequently
by the Hi gh Court. The inpugned judgnent, therefore, cannot be sustained
and it is set aside accordingly.

13. However, we direct that any amobunt paid to the respondent by the
appel | ant herein shall not be recovered. This direction we are passing in
exercise of our jurisdiction under Article 142 of the Constitution of

I ndi a.

The appeal is allowed. No costs




