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PETI TI ONER
A. C. THALWAL

Vs.
RESPONDENT:
H GH COURT OF HI MACHAL PRADESH & CRS
DATE OF JUDGVENT: 17/ 08/ 2000
BENCH

CJlI, RC Lahoti, J. & K G Bal akri shnan, J.

JUDGVENT:

A C Thal wal , the appell ant was born on 15t h
Sept enber, 1948. On 11.11.1965 he joined the Indian Air
For ce. On 1st Decenber, 1980 he was released fromthe Air
For ce. For a short period between February, 1981 and
January 1984, the appellant served as a cashier in the
Punjab National Bank. The appellant did his graduation in
the vyear 1971 and post graduation in 1973. He passed the
LL.B. exam nation in the year 1976.

In the year 1983, the Hi gh Court of H nachal | Pradesh
invited applications for recruitment to 12 posts in H macha
Judicial Service, out of which 2 posts were reserved for
ex- servi cenen. The appellant nmade an application seeking
appointnent in the said quota of ex- servicenen. He was
sel ect ed. On 1.2.1984 he joined the H nachal Pradesh
Judi ci al Service as Sub Judge-cum Judicial Magistrate.

Havi ng joi ned the judicial service the appellant nade a
representation to the High Court submtting that the
Ex- Servi cenen (Reservation of Vacancies in the H macha
Pr adesh Judi ci al Servi ce) Rul es, 1981, hereinafter
Reservation Rules 1981 for short, provided for the period
spent in approved mlitary service, which was 11 years in
the case of the appellant, being counted towards the
H machal Pradesh Judicial Service for the purpose of fixing
pay and seniority. By an order dated 31.8.1989 the High
Court fixed the pay of the appellant by giving himecredit of
11 years approved nmnilitary service. Al the increnments
whi ch the appell ant woul d have been entitled to, if he would
have spent the period of approved nilitary service in
H machal Pradesh Judicial Service, were released to him
However, as the H gh Court had not fixed the appellants
seniority by giving himthe benefit of the period spent in
approved nilitary service by counting the same fictionally
as having been spent in H machal Pradesh Judicial Service,
the appellant made further representations in the year 1990
claimng such benefit. The Hi gh Court of H machal Pradesh
invited objections of all concerned to the clai mnade by the
appel | ant. On 1.11.1991, having considered the objections
preferred and after affording opportunity of hearing to al
such as wished to be heard, the High Court by its decision
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dated 1.11.1991 allowed the representations made by the

appel | ant . He was given the benefit of the period spent in
approved mlitary service being counted for the purpose of
seniority in H machal Pradesh Judicial Service. He was

pl aced at the bottom of the 1974 batch of judicial officers.
Prior to the abovesaid decision of the H gh Court the
appel lant was placed at SI. No. 43 of the seniority |list
i ssued in Decenber, 1990. As a result of hi s
representati ons having been accepted in terns of the order
dated 1.11.1991 passed by the High Court the appellant
stepped up to SI. No. 13 of the said seniority list.

One George, who was then a Senior Sub Judge-cum Chi ef
Judicial Magistrate, filed civil wit petition No. 693 of
1991 laying challenge to the seniority assigned to the
appel | ant . The constitutional wvalidity of the Rul es
granting benefit ~of seniority to the judicial officers
recruited. in the quota of ex-servicenen as also the |ega
validity /'of the order dated 1.11.1991 were chall enged. It
is pertinent to note that the only persons inpleaded as
respondents in the petition filed by George were A C
Thalwal (the appellant herein), the State of H nacha
Pradesh and the High Court of Hi nachal Pradesh. O her
judicial officers ‘who were above Thal wal and becane bel ow
him as a consequence of the order dated 1.11.1991 passed by
the Hi gh Court were not joined as parties to the petition
It appears that the respondents therein also did not raise
any objection as' to non-joinder  of such parties. By
judgrment dated 10.6.1992 the Division Bench of the High
Court of Hi machal Pradesh di sm ssed Georges petition

A perusal of the judgnment of the H gh Court shows that
t he Di vi si on Bench was per suaded to accept t he
constitutional validity of Reservation Rules, 1981 on the
assunption that the sanme was no nore res integra as having
been already upheld by the Full Bench of that High Court in
Mohi nder Kumar Sood Vs. H P. Public Service Conm ssion and
others AIR 1982 HP 78. The Division Bench also  found
nothing wong in the benefit of the period spent in approved
mlitary service being given in judicial service of H macha
Pradesh because the sane was contenmplated by Rules.
Aggrieved by the judgment of the Hi gh Court, Ceorge filed a
petition seeking special |eave to appeal before this court.
On 26.11.1992 the SLP was di sm ssed by a non-speaking order.
The judgnent of the High Court was inpl enented. Seniority
was already assigned to the appellant. In view of the
appel l ants seniority having been stepped. up, he was
appoi nted as Senior Sub-Judge-cum Chi ef Judicial Mgistrate
on 15.12.1992.

It appears that the placenent of the appellant at the
bottom of 1974 batch of judicial officers under order of the
H gh Court dated 1.11.1991 had in effect resulted 'in a
benefit of about 10 years of approved military service being
given to the appellant. He once again nade a representation
for giving him the benefit of full 11 years of approved
mlitary service for the purpose of seniority. On 6.8.1993
the representation was considered by the Full Court and
accept ed. Consequent upon the benefit of 11 years of
approved mlitary service having been allowed to the
appel | ant he was placed at the top of 1974 batch of judicia
of ficers.

In August 1993, two wit petitions came to be filed by
two sets of judicial officers adversely affected by the
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orders of the H gh Court and the action taken pursuant
thereto resulting in stepping up of the seniority of the
appel  ant  Thal wal . C.WP. 1184 of 1993 was filed on
19.8.1993 by 14 judicial officers sone of whomwere District
& Session Judges, some were Additional District Judges and
some were Chief Judicial Mgistrates. C WP. 168 of 1994

was filed by 9 judicial of ficers, all Seni or Sub
Judge- cum Chi ef Judicial Magistrates (or hol di ng equival ent
post s/ of fices). In these two wit petitions, challenge was

laid to both the orders of the Hi gh Court dated 1.11.1991
and 6.8.1993. Constitutional validity of Reservation Rules
1981 was also put in issue in these two wit petitions on
the ground that the Rules have been franed by the State
CGovernment without consulting the High Court of Hi nacha
Pradesh as required by Article 234 of the Constitution and
therefore they have no validity. The pleas raised by the
wit petitioners have been upheld by the Division Bench of
the H gh Court and the two inmpugned orders of the H gh Court
and consequent action of stepping up of the seniority of the
appel | ant'_have been ordered to be struck down. The D vision
Bench has however clarified that the benefit of pay fixation
allowed to the appellant and his appointnent in reserved
guota of ex-army personnel were not being touched or
di st urbed. The aggri eved appel |l ant has preferred these two
appeal s by special /| eave.

Recruitment to judicial services in- the State of
H machal Pradesh 'is governed by H'P. Judi.ci al Service
Rul es, 1973 framed by the Governor in consultation with the
H gh Court and in exercise of the powers conferred by
Article 234 read with Article 309 of the Constitution of
I ndi a. These rules do not nmake ~any _provision for
reservation in favour of schedul ed castes, schedul ed tribes
and other backward cl asses. These rules also do not
contenpl ate reservation in  _the cat egory of ex- ar ny
per sonnel . Ful I Bench of Hi gh Court of Hi machal Pradesh in
Mohi nder Kumar Sood Vs. H P. Public Service Conm ssion and
others AIR 1982 HP 78 has held that ex-army personnel 'is a
category covered by other backward classes. In the appea
before wus we are not called upon to express any opinion on
this view of the | aw taken by the Full Bench of ~the High
Court of Hi machal Pradesh. W wll, for the purpose of this
appeal, only assunme the permssibility of such reservation
However, the fact remains that the H P. Judicial~ Service
Rules do not anywhere provide for any -~entrant in the
judicial service in any reserved category being given any

extra benefit in calculating or fixing seniority. These
rules provide for seniority being assigned by | calcul ating
the length of service fromthe date of entry in service. It

was conceded at Bar that in so far as the appellant Thal wal
is concerned, the period spent by himin approved - nilitary
service being counted for the purpose of fixing seniority in
judicial service could have been done only by reference to
Reservation Rules of 1981. W would, therefore, proceed to
examne the validity of these rules.

The Demobilised Indian Armed Forces (Reservation of
Vacancies in H P. Judicial Service) Rules, 1975 were framed
by the Governor in consultation with the H gh Court of
H machal Pradesh. These rules cane into force on 28.4. 1975,
the date of their publication in the Governnent Gazette.
The 1life of these rules was five years, expiring in Apri
1980. Sub-Rule (1) of Rule 4 provided for the period of
approved nilitary service rendered after attaining the
m ni mum age prescribed for the appointnent to the HP




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

Judicial Service by the candi dates appoi nted agai nst
reserved vacanci es under Rule 2 (i.e. the approved nilitary
service) shall count towards fixation of pay and seniority
in that service

The Iife of the 1975 Rules expired in April, 1980. The
State Governnment proposed to extend the |ife of these rules
and for that purpose nade a reference to the H gh Court on
29th Novenber, 1980 seeking approval of the Hi gh Court to
the proposed extension of the rules. The relevant part of

the letter stated:- It is proposed to extend these Rules
upto 31st Decenber, 1982 as per draft amendnent (copy
encl osed) . It is requested that the approval of the High

Court/Public Service Comm ssion nay kindly be obtained and
conveyed to this department imediately.

The anendnent enclosed with the letter pr oposed
substitution of Sub- Rule (2) of Rule 1 in the Rules of 1975
so as to read-as under: -

(2) These shall come into force on the 28th day of
April 1975, and shall not remain in force after the 31st day
of Decenber, 1982.

The matter cane up for consideration in the Full Court
Meeting of the Hi gh Court on 6th March, 1981. The Ful
Court, having given its serious -consideration to the
proposal, placed on record its opinion that it would not be
in the interest of judiciary to agree to any further
reservation. The opinion of the H gh Court was comruni cated
to the State Governnent. VWhat happened thereafter is
sonet hing strange. On 1st August, 1981 the CGovernnent of
H machal Pradesh notified in the Governnent Gazette a fresh
set of rules entitled the Ex- Servicenmen (Reservation of
Vacancies in the HP. Judicial Service) Rules, 1981. Rule
5(1) of +these Rules provides for the period of  approved
mlitary service rendered after attaining the mninum age
prescribed for appointnent to the H P. Judicial Service by
the candi dates appointed agai nst reserved vacancies under
Rule 3 (which includes the ex-servicenen) shall count
towards fixation of pay and seniority in that service. ~ The
Preanbl e of the Rules states as under :-

In exercise of the powers conferred by the provisio to
article 309 read with article 234 of the Constitution of
India and all other powers enabling himin this behalf, the
Governor, Hinmachal Pradesh, in consultation with the /Hi gh
Court of Hi machal Pradesh and the Hi machal Pradesh Public
Servi ce Conmission, hereby makes the follow ng rul es
regulating the reservation of vacancies in the H macha
Pradesh Judicial Service for the Ex- Servicenen, Nanely: -

[ enphasi s suppli ed]

The publication of the Reservation Rules 1981 was

brought to the notice of the High Court. It was viewed with
concern. On 28.8.1981 the Full Court passed the follow ng
resolution:- The Full Court views with grave concern the

fact that whereas the Governnent sought approval of the
High Court to the proposed amendnent vide its letter No.

7-5/70-DP. (Apptt.I1) dated 29th Novenber, 1980 and though
the Court vide its resolution dated 6th March, 1981 did not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

agree to the proposed anendnent, still the Governnent has
enforced the proposed anendnent.

The Registry is directed to convey the same to the
Gover nment .

The Governnent gave no response. However, it continued
to nake reservation for ex-servicenen under these Rul es.

The Division Bench of the High Court inits judgnent
under appeal has recorded a finding, based on the nmateria
available as well as 'on the records available in the
Registry of the H gh Court, that these Reservation Rules,
1981 were never referred by the Governor to the H gh Court
and the High Court had never had any occasion to consider
the Rules. In short, there was no consultation rmuch |ess
ef fective and meaningful consultation by the State
Government with the High Court as contenplated by Article
234 of the Constitution in so far as the Reservation Rul es,
1981 are concerned. The preanble of the rules is factually
i ncorrect.

Article 234 of the Constitution of India provides for
appoi ntnents to the judicial service of the State (excl uding
District Judges) to be nmade by the Governor of the State in
accordance with the Rules made by himin that bahalf after
consultation with the State Public Service Conm ssion and
the High Court of the State. The consultation i's mandatory.
The consul tation contenpl ated by Article 234is not a matter
of nmere formality; it has to be neaningful and effective.
Judicial services have to be independent- of executive
influence and so the Constitution has placed them on a
pedestal different fromother services under the State. The
constitutional schene ains at securing an independent
judiciary which is the bulwark of “denocracy. The status
which the Hgh Court as an ‘institution enjoys’ in the
constitutional schene and the expertise and the experience
which it possesses of judicial services comand wth
justification a place of primacy being assigned to the High
Court in the process of consultation. As observed by the
Constitution Bench in Suprene Court Advocates-on-Record
Association and Os. Vs. Union of India - (1993) 4 SCC 441
the Hi gh Court assunes prinmacy because of its being best
equi pped to discharge the greater burden in the process of
consul tation cont enpl at ed by Article 234 of t he
Consti tution; it is not a question of determning who
between the two constitutional functionaries is entitled to
greater inportance or to take the winners prize at the end
of the debate. Reference nay also be had to the law laid
down by this Court in Chandramoul eshwar Prasad “Vs. The
Patna Hi gh Court and Ors. - AIR 1970 SC 370 and Hari Datt
Kainthla and Anr. Vs. State of Hi nachal Pradesh and Os.
- AR 1980 SC 1426. Rules regarding consultation with the
Hi gh Court nust at the proposal stage be nmade available to
the Hi gh Court so that after study, scrutiny and reflection
the Hgh Court may be able to offer its advice to the
Gover nor .

The Reservation Rules, 1981 having been framed by the
Governor w thout consultation wth the Hgh Court of
H machal Pradesh are ultra vires the constitution and hence
i neffective and unenforceable in view of Article 234 of the
Constitution. All that was done by the State Government was
to refer an anendnent in the Reservation Rules, 1975 for the
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opi nion of the Hi gh Court so as to seek its opinion on the
proposed extension in the life thereof. The proposal of the
State Government did not meet the approval of the High

Court . The di sapproval was conveyed to the State
CGover nrrent . Thereafter there was no correspondence and no
reference by the State CGovernment to the Hi gh Court. Even

the proposed extension of the |life of the Reservation Rul es,
1975 could not be said to have satisfied the test of
mandatory consultation with the H gh Court. |In the matter
of Reservation Rules of 1981 even that nuch formality was
not done. The Division Bench of High Court is, therefore,
absolutely right in form ng the opinion that these Rules are
void and a nullity.

In as nuch as the Reservation Rules 1981 are ultra
vires the Constitution, the orders of the H gh Court giving
benefit of seniority tothe appellant automatically fall to
the ground as the orders are based on the Reservation Rul es
of 1981. Shri~ Gopal  Subramani am the | earned senior counse
for the appellant, subnitted that the constitutiona
validity ~of the Reservation Rules 1981 as well as the
validity of the order dated 1.11.1991 have been upheld by
the H gh Court of Himachal Pradesh in its judgnent dated
10. 6. 1992 disposing of ~ Georges petition and that order
having achieved a finality, the benefit available to the
appel | ant thereunder cannot be denied to him W are not
i mpressed. CGeorges petition was not filed in a
representative capacity. The petitioners inthe two wit
petitions, the judgnent passed wherein is under challenge
before wus, were not joined as parties in the petition filed
by George and therefore the judgnent in Georges case
cannot, on any principle of | aw, ~ bind~ the private
respondents before us (who were the wit petitioners. in the
two wit petitions filed before the H gh Court). The two
wit petitions were filed in the year 1993 | aying chall enge
to the seniority list of 1990 as nodified in the year 1991
The wit petitions are neither belated nor barred’ by the
doctrine of laches. The decision.in Georges case’'is based
on a fallacy going to the root of the matter. A perusal of
the judgment dated 10.6.1992 in Georges case shows the
Di vi sion Bench havi ng proceeded on an erroneous -assunption
that the constitutional validity of the Reservation Rules,
1981 was wupheld by the Full Bench of the H gh Court of
H machal Pradesh in Mbhinder Kumar Soods case. A perusa
of the Full Bench judgment in Mbhinder Kumar Soods case
shows that the Full Bench has nowhere upheld the
constitutional validity of Reservation Rul es 1981. Though
the issue was raised incidentally, the Full Bench noticed
the relevant facts pointing out to the invalidity of the
Rul es for want of nandatory consultation with the H-gh Court
as required by Article 234 of the Constitution. However,
the Full Bench left the matter at that as it held the
reservation f or ex- servi cemen in j udi ci al servi ces
perm ssible by reference to Articles 16(4) and 29 of the
Constitution of India. The Division Bench of the Hi gh Court
was therefore not excluded fromnow going into the nmerits of
the challenge laid to the constitutional validity of the
Reservation Rules 1981 and testing the sanme on the
touchstone of Article 234 of the Constitution. For the
f or egoi ng reasons it is held that the Ex-Servicenen
(Reservation of Vacancies in the H machal Pradesh Judicia
Service) Rules, 1981 are ultra vires the Constitution and
hence void. They have been rightly struck down as such by
the Hgh Court. The orders dated 1.11.1991 and 6.8.1993
passed by the H gh Court of H nachal Pradesh giving benefit
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of eleven years of approved mlitary service to the
appel l ant have also been rightly struck down by the High
Court. No fault can be found with the judgment of the High
Court . The appeals are held liable to be disnissed.
However, we would like to make it clear that the H gh Court
in its inpugned judgnent has not disturbed that earlier
order of the High Court which gave the appellant benefit of
the period spent in approved military service being counted
for the purpose of pay fixation and the recruitment of the
appellant to the service in the quota of ex-army personnel
No appeal has been filed against that part of the judgnent
and that has achieved a finality. Obviously the disn ssa
of this appeal would not prejudice the appellant in that
regard. The Ilearned senior counsel for the appellant
invited our attention to the fact that the dismissal of this
appeal may result in reversion of the appellant from the
post of Sr. Sub-Judge-cum Chief Judicial Magistrate, which
the appellant is holding ever since 15.12.1992 for no fault
of the appellant. He submtted that the service record of
the appellant is good and he has been satisfactorily
di scharging his duties as Sr. Sub-Judge-cum Chief Judicia
Magi strate which post he nay be allowed to retain until the
ti me when he woul d even ot herwi se become entitled to hold in
spite of the benefit of seniority being denied to him We
find sone substance in the submission. It was pointed out
at the Bar, during the course of hearing, that shortly the
appel  ant woul d be due and eligible for being considered for
appoi ntnent on the post presently held by himeven if the
benefit of 11 years seniority is-denied to him - Wth a view
to bal ance equities and avoid any hardship to the appell ant,
it is directed that in spite of these appeals being
di smssed and the judgnment under appeal being inplenented,
the appellant shall continue to hold the post presently held
by him He shall be considered by the H gh Court for
appoi nt nent by pronoti on on t he post of Sr
Sub- Judge- cum Chi ef Judicial  Magistrate or an equival ent
post at a point of tine when he would becone eligible for
such consideration pursuant to the judgnent under appeal of

the Hgh Court. |If heis found fit for such pronotion, he
shall be so pronpted and for future his seniority in the
cadre of Sr. Sub-Judge-cum Chief Judicial Mgistrate shal

be reckoned fromthe date of such promotion.  If he may be
found not fit for pronotion then he nay be reverted to the
post of Sub-Judge-cum Judicial Mgistrate. In any case til

such consideration he shall <continue to. hold the post

presently held by himas a special case. Subject to the
above observation, the appeals are dism ssed. The inpugned
judgrment of the High Court dated 17.11.1994 is | naintained.
No order as to the costs.




