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ACT:

Code of Givil ‘Procedure (Act 5 of 1908). Sec. 11-Res
judicata-Suit based on relationship of |andlord and tenant
di sm ssed- Subsequent 'suit based on title when barred by res
j udi cat a.

HEADNOTE:

A suit for rent and possession of a house by eviction
of the defendants was dism ssed by the trial Court. The suit
was filed against 6 defendants but the clai magainst the 6th
def endant was not pursued. The 4th defendant was the nother
of defendants 1 to 3 and the 5th defendant was her brother
Def endants 2 and 3 were mnors. The suit was on the basis of
arent note purported to have 'been executed by  the b5th
def endant on behalf of the defendants 1 to 4 as tenants; and
alternatively, the plaintiff relied on the status of
defendants 1 to 4 as tenants derived fromthe position of
the father of defendants 1 to 3 as a tenant under
plaintiff’s father. The trial Court held that defendants 1
to 4 were in adverse possession of the house. The plaintiff
filed an appeal, but against defendants 2 and 3 it was filed
out of tinme. The first appellate Court observed that the
trial Court "profed into unnecessary matters". It passed a
decree against the 5th defendant "on his own [ account” to
vacate the house, but, as admittedly, he was never in
occupation of the house, that decree was infructuous. The
appel l ate Court also held that the plaintiff’s suit against
the defendants 1 to 4 and 6 nust fail and that the appea
agai nst defendants 2 and 3 should fail on the ground of
[imtation as well. The plaintiff then filed another suit
agai nst the sane defendants in the sanme trial Court for a
declaration of his title to the house and for possession
This suit was decreed by the trial Court and the first
appel l ate Court. Second appeals to the High Court, in both
matters, were heard together and disposed of by a comon
judgrment and both appeals were dism ssed. The H gh Court
observed in its judgnent that as regards the question of
adverse possession of defendants 1 to 4 in the first suit,
“"the I ower appellate Court held that it did not arise and,
therefore, no finding was given on that point". The question
whet her the second suit was barred by res judicata because
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of the decisionin the first suit was not raised at the
hearing before the High Court. The plaintiff did not file a
further appeal to this Court in the first suit, but
defendants 1 to 4 filed an appeal to this Court in the
second suit and raised the plea of res judicata. The
plaintiff contended in reply that the 2nd suit was not
barred by res judicata because, (1) there was no fina
deci si on regardi ng the adverse possession of defendants 1 to
4 in the first suit; and (2) there was no finding in the
earlier suit on plaintiff'’s title, as the question was not
raised in the first suit, and so the scope and subject
matter of the two suits was not the sane.

N

HELD: ( Per Maj ori ty-K. K. Mat hew and P. K.
Goswanmi , JJ.):

The appeal of defendants. 2 and 3 nust be allowed,
because, the second suit was barred by res judicata as
agai nst-them but not -agai nst defendants | and 4. [834A-B]

(1)(a) Odinarily, when there is an appeal against a
judgrment, the appellate order alone will be operative. But,
in the present case, on the disnmissal of the plaintiff’s
appeal by the first appellate Court in the first suit, as
time barred, against defendants 2 and 3, the trial Court’s
j udgrment becane final between themand the plaintiff. The
Hi gh Court, in second appeal, did not do anything to the
contrary with regard to the appeal against these two
def endants. The plaintiff took a specific ground in the Hi gh
Court that "the lower appellate Court erred in law in
di sm ssing the appeal against defendants 2 and 3 on the
ground of limtation". but the H-gh Court did not record any
decision on this point, and did not disturb the finality of
the decision regarding the adverse possession of defendants
2 and 3. Its observation that no finding was given
828
by the first appellate Court on the question of | adverse
possessi on shows that the finding  of adverse possession
given by the trial Court was displaced by the first
appel late Court in the first suit, but only in relation to
the adverse possession of defendants 1 and 4 -and not of
defendants 2 and 3. \Wen there is no appeal in |aw by the
plaintiff against defendants 2 and 3 to the first appellate
Court, his appeal to the first appellate Court against the
ot her defendants cannot destroy the finality of the tria
Court’s decision as far as defendants 2 and 3 are concerned.
Hence, defendants 2 and 3 can claimin this Court that so
far as they are concerned, with regard to their title to the
house by adverse possession, there is a finding in their
favour by the trial Court which was never disturbed by any
Court in appeal, that it is binding on the plaintiff, and
that it operates as res judicata in the second suit. [832 B-
G 833-H

(b) There is no possibility of inconsistent decrees,
one agai nst def endants 2 and 3 and another against
defendants 1 and 4, being passed. A decree for partia
possession on the basis of the adverse possession  of
defendants 2 and 3 can be passed, because, the mnors’
(defendants 2 and 3) interest, even though represented by
one of the other parties, is separate and distinguishable
fromthe interest of that party and that of the others. In
fact, there was a decree in the first suit against the 5th
def endant alone "on his account”, and the clai magai nst 6th
defendant for eviction from a portion of the house was
abandoned even in the second suit. [836 E-F]

(c) Defendants 2 and 3 could not have raised the plea
of res judicata before the H gh Court. Wen second appeal s
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arising out of two suits filed by the plaintiff, are treated
as connected appeals and di sposed of by the Hi gh Court by a
comon judgment, there is, ordinarily, no question of
invoking the plea of res judicata before the Hi gh Court as
the findings in the earlier suit are not till then final for
the purpose of the second suit. The plaintiff not having
appeal ed agai nst the decision of the High Court in the first
suit, defendants 2 and 3 could raise the plea of res
judicata for the first time only in this Court after the
i ssue of adverse possession of defendants 2 and 3 has been
finally decided by the H gh Court in the first suit. [835C

(2) If a matter directly and substantially in issue in
an earlier suit had been finally adjudicated upon by a court
of competent jurisdiction, the matter becones rest judicata
between the sane parties with regard to the identica
subject-matter in a subsequent suit. In the present case, in
both the suits, the parties, and the property for possession
of which 'the suits were filed, are identical. The fact that
in the second suit title to the property was brought in
i ssue which was not an adjudicated issue in the first suit,
is, however, not nmaterial, since the matter relating to the
status of the defendants as tenants was directly and
substantially in issue between the parties in both the
suits. In the first suit, the relief was claimed on two
alternative pleas that the defendants were tenants and the
Trial Court rejected both the pleas, and -held that the
def endants had matured their title by adverse possession. In
the second suit, although it was one for declaration of
title and for possession, it~ was on the basis of the
alternative plea set up in the earlier suit. The plaintiff
sought to rely upon constructive possession through the
def endants as tenants under his father and | ater under him
But, this very matter about the tenancy of the father of
defendants 1 to 3 under plaintiff’'s father had been gone
intoin the earlier suit and it was found in favour of the
defendants by the trial Court-which was not disturbed by the
first appellate Court or the High Court-that their father
was not a tenant under the father of the plaintiff and that
therefore, the defendants were also not tenants under the
plaintiff. This decision by the trial Court in-the first
suit against the plaintiff was not a nere collateral” or
i nci dental decision, because, it was necessary for holding
that the def endants had acquired title by adver se
possession. [834 C H]

Krishna Behari Roy v. Bunwari Lall Roy and Another, ILR
(1) Calcutta 144: Sheosagar Singh and others v. Sitaram
Singh and others 24 |Indian Appeals 50: Ashgar Ali Khan v.
Ganesh Dass, 44 Indian Appeals 213; G rdhar Manordas and
ot hers v. Dayabhai Kal abhai and others, ILR (8) Bonbay, 174;
Dwar kanath Roy v. Ram Chand Aich and others, ILR(26) Cal.
428; Dalip Narain Singh v. Deokinandan Prasad Singh, Al.R
(1939) Patna 519 and Ranmgya Prasad Cupta and others v.
Murli Prasad and others, A l.R 1974 S.C. 1320, referred to
829

The appeal nust be disnissed, because, the 2nd suit was
not barred by res judicata. [844-D E]

(1)(a) The finding of the trial Court that the
def endants were in adverse possession of the house, in the
first suit, was obliterated by the Hi gh Court and there was
no final decision on the question in the first suit. In the
judgrment of the first appellate Court in that suit, when
observations were nade that the trial Court unnecessarily
tried the issue of adverse possession, the observation was
made in respect of all the defendants including defendants 2
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and 3. That issue though decided by the trial Court, was
t hought unnecessary by the first appellate Court. The words
"as well’ in the judgnent of the first appellate Court show
that the ground of linmtation against defendants 2 and 3 was
only an additional one. The H gh Court, in second appeal
rested its judgment only on the basis of the finding that
there was no relationship of landlord and tenants between
the parties. Although the Hi gh Court did not record any
finding expressly on the special ground taken-that the
di smissal of the appeal against defendants 2 and 3 on the
ground of limtation was erroneous-it nust be deened to have
done so when it maintained the dismssal of the suit against
all the defendants on the ground of non-establishnent of the
fact of their being tenants in the house. [844C, 843E-(Q

(b) The first appellate Court, in the first suit, did
not intend to pass any inconsistent decrees and did not make
any distinction between the case of defendants 2 and 3 who
were mnors and that ~ of defendants 1 and 4, their brother
and nother, on the question or their acquiring title by
adver se possessi on. [ 843E- F]

(c) The contention of res judicata, if it had any
substance, was available to -defendants 2 and 3 even in the
High Court. It could  have been argued that there was a

finality of the ‘decision on the question of adverse
possession in the/judgnent of the trial Court in the first
suit, as far as defendants 2 and 3 were concerned. [844A]

(2) The issue regarding plaintiff's “title was not
decided in the first suit even by the trial Court. The
decree of possessionin the second suit, on the ground of
title, on which there was no final decision in the earlier
litigation, and on the ground of the plaintiff's right to
possession is, therefore, not vitiated on the ground of res
judi cata. [844C- D]

Sheosagar Singh and others v. Sitaram Singh and ot hers,
27 I ndian Appeals. 50; Ashgar Ai Khan v. Ganesh Dass, 44
Indian Appeals 213 and Venkataratnama & others v. M
Kri shnama and others, A l.R 1921, Mad. 21, applied.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 175 of
1968.

Appeal by special leave fromthe judgnent and order
dated the 21-11-1967 of the High Court of Allahabad in
second appeal No. 1795 of 1965.

S. K Mhta, M Qanaruddin, K R Nagaraja and P. N
Puri for the appellants.

Sarjoo Prasad, Mss Um Mehta, M. and Ms. S. K~ Bagga
and Raj Kumar Mehta, for the respondent.

The Judgenent of K. K Mathew and P. K Goswani, JJ.
was delivered by Goswami, J. N. L. Untwalia, J. 'gave a
di ssenting Opi ni on.

GOSWAM, J.-In this appeal by special I|eave fromthe
judgrment and decree of the Allahabad Hi gh Court the only
guestion that is raised relates to the plea of res judicata.
830

The facts so far as material for the purpose of this
appeal are as follows: -

The plaintiff (respondent No. 1 herein) <clainms to be
the adopted son of one Param Lal who is the original owner
of the premises in suit. Ram Sahai is the father of
defendants 1 to 3 and husband of defendant 4. Both Param La
and Ram Sahai died sone tine in 1946. The plaintiff brought
a suit being O S No. 114 of 1952 in the court of the
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Munsi f of FEtah, Utar Pradesh, against defendants 1 to 6.
The allegations in the plaint were that defendant No. 5, who
is the maternal uncle of defendants 1 to 3 and brother of
defendant 4 executed a rent note on Novenber 13, 1946, on
behal f of defendants 1 to 4 in favour of the plaintiff.
Since they were in arrears of rent for nearly 21/2 years the
suit was instituted for rent and possession by eviction of
the defendants. Defendant No. 5 did not enter appearance to
contest the suit. The defence of defendants 1 to 4 was that
def endant No. 5 never executed any rent note on their behalf
in favour of the plaintiff. They disclaimed tenancy and
asserted their own title to the prem ses in suit by adverse
possessi on.

The trial court, inter alia, framed the follow ng
issues in suit No. 114 of 1952:-

"lIssue No. ~3: |Is the suit barred under articles
142 and 144 of the Limtation Act ?

| ssue No. 8: Whether the suit against defendants 1
to 4'is barred by time ?"

Apart from depending on-the rent note, evidence was |ed
by the plaintiff in the trial court in that suit to
establish that Ram Sahai was a tenant under Param Lal and
the former executed rent notes, Exts. 29, 30 and 31, in
favour of the latter. The trial court refused to rely upon
these rent notes and even characterised these as suspicious
documents. The trial court held that -defendant 5 did not
execute the rent note on behalf of defendants 1 to 4 and
al so found that-

"the plaintiff has failed to prove that Param La
and after himthe plaintiff has been in possession of
the kothi in dispute within twelve years of the
suit....In view of these reasons | hold that it has not
been proved that Ram Sahai and after himthe defendants
1to 4 are in occupation of the ~house in dispute as
tenants of the plaintiff _—and so they are clearly in
adver se possession of the house in dispute”.

The trial court dismssed the suit No. 114 of 1952 agai nst
all the defendants.

The | ower appellate court dismissed the plaintiff's
appeal arising out of O S. No. 114 of 1952 (C.~ A No. 152 of
1956) against defendants 2 and 3 on the ground that the
appeal was barred by limtation.

W are not concerned here with the correctness of the
reasons for dism ssing the appeal agai nst defendants 2 and 3
(appellants 2 and 3 herein) on the ground of linmtation
I ndeed in considering the plea
831
of res judicata correctness of the finding is not in issue.
The findings arrived at in the adjudication have to be taken
at their face val ue between the parti es.

The appeal was also disnissed by the |ower “appellate
court against defendants 1 and 4 on nerits after  naking
certain observations which will be dealt with |ater.

The | ower appellate court, however, allowed the appeal
agai nst the non-contesting defendant No. 5 and decreed that
the defendant No. 5 "shall vacate the house in suit on his
own account and pay a sum of Rs. 714/- as the arrears of
rent in respect thereof for the period in suit to the
plaintiff". The appeal was al so dism ssed agai nst def endant
No. 6, Kalawati, since dead, and we are not concerned with
her and her heirs in this appeal at all although the latter
have been inpleaded as parties, the particular portion of
the premses having been admittedly sold away by the
plaintiff to one Mathura Prasad.

The judgrment of the [|ower appellate court in C A No.
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152 of 1956 was delivered on Septenber 17, 1958.

Later on the plaintiff filed a second suit (No. 6 of
1959) in the sane court of the Munsif of FEtah claimng
declaration of right and title to and possession of the
identical premises. The plaintiff and the defendants are
identical in the second suit. The suit was decreed by the
trial court and affirmed by the | ower appellate court. Both
the courts concurrently hel d-

(1) that Param Lal was the owner of the house.

(2) that Mohan Lal was the adopted son of Param
Lal .

(3) that Ram Sahai was the tenant of Param La
and therefore, defendant Nos. 1 to 4 were
al so tenants of the prem ses in dispute.

The High Court dism ssed the second appeal of the

def endants (No. 1795 of 1965) arising out of this suit.
Hence this appeal by special |eave.
The High Court in Second Appeal No. 4658 of 1958 arising out
of OS. No. 114 of 1952 at the _instance of the plaintiff
substantially di snissed the sane except that it slightly
nodi fied the decree of the |ower appellate court only with
regard to the quantum of future damages agai nst def endant
No. 5. There is no further appeal by the plaintiff fromthe
judgrment and decree in the second appeal 4658 of 1958 to
this Court.

As adverted to earlier, it is true that the H gh Court
observed in S.A No. 4658 of 1958 that "as regards the
guestion of adverse possession the lower appellate court
held that it did not arise and, therefore, no finding was
given on that point". W wll assume that the observation is
correct. Basing upon the aforesaid observation of the Hi gh
Court and such of those as are relevant on'the particul ar
point in the judgnent of the |ower appellate court, M.
Sarj oo Prasad, on behal f
832
of the first respondent, in answer to the plea of the
appel l ants, submts that no question of res judicata would
arise as there was no finding of the | ower appell'ate court
inthe wearlier suit regarding the plaintiff's title'to the
premises or wth regard to the adverse possession of the
def endants. The | earned counsel submts that the finding of
the trial court with regard to adverse possession of the
def endants becane non est in view of the finding of the
| ower appellate court which was even noticed by the High
Court, as nentioned above. Both questions, says counsel, are
open.

It will be ordinarily true that once there is an appea
against a judgnent, the appellate order alone wll be
operative. M. Sarjoo Prasad is, however, faced with a
peculiar difficulty here, in that, on disnmissal of the
plaintiff’'s appeal by the | ower appellate court, as
ti mebarred agai nst defendants 2 and 3, so far as these two
def endants were concerned, the trial court’s judgnent became
final between themand the plaintiff. The |ower appellate
court having dismssed the plaintiff’s appeal against them
has affirmed this position. The High Court in the second
appeal did not do anything to the contrary with regard to
the appeal against defendants 2 and 3. It s, therefore,
clear that so far as the appellants 2 and 3 in this appea
are concerned the finding of the trial court that they had
acquired title to the prem ses by adverse possessi on stands
concluded and these two appellants can legitimtely raise
the plea of res judicata in the subsequent suit which is the
subj ect matter of appeal before us.

So far as defendants 2 and 3 of the earlier suit were
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concerned the finding of the trial court that they had
acquired title to the premses by adverse possession had
becorme conclusive between the parties at the tine when the
matters cane to the High Court in second appeal. At any rate
the appellants 2 and 3 (who were defendants 2 and 3 in the
earlier suit) can definitely claimin this Court that so far
as they are concerned wth regard to their title to the
prem ses by adverse possession there is a clear finding in
their favour by the trial court which was never disturbed by
any court in appeal and the sane is binding on the
plaintiff.

Besides, we find that in the Menorandum of appea
before the Hi gh Court in S, A No. 4658 of 1958 the plaintiff
had taken a ground that "the | ower appellate court erred in
law in dismnissing the “appeal against defendants 2 and 3 on
the ground of limtation"  (ground No. 5 at page 324 of the
paper book, volume I1).~ The High Court, however, did not
record any decision on this point. It is, therefore, open to
the appellants 2 and 3 before us to call in aid the finding
of the trial court in their favour that they had acquired
title to the prenmises by  adverse —possession since that
finding remai ns operative between the plaintiff and the said
two def endants.

The position mght have been different if the plaintiff
in OS. No. 114 of /1952 had nerely relied upon the rent note
dat ed Novenber 13, 1946, said to be executed in his favour
by defendant No. 5 on behalf of defendants 1 to 4 in the
earlier suit. The plaintiff would
833
then have a different character from that of his deriving
title from his adoptive father, Param Lal. Tenancy of the
def endants al so woul d have been de hors the earlier tenancy
of Ram Sahai under ParamLal. It could, then, be said that
inthe first suit the question of his title to the property
was absolutely irrelevant and that he woul d succeed or fai
on the rent note from which he would establish a
relationship of landlord and tenant between him ‘and the
def endants without any reference to title to the property or
to his relationship with Param Lal and consequently 'to Ram
Sahai’s relationship with Param Lal. That s exactly what
M. Sarjoo Prasad strenously wurges us to assune. We are
afraid we cannot.

On the other hand, we find the plaintiff hinself did
not adopt that course in the first suit. The plaintiff
joined issue wth the defendants, w thout protest,  wth
regard to the alternative case of tenancy of the father of
defendants 1 to 4 wunder his adoptive father and produced
earlier rent notes executed by Ram Sahai in favour of Param
Lal. This evidence was adnissible and necessary in view of
issues 3 and 8 earlier quoted. The findings of the'tria
court, as referred to above, were in favour of defendants 1
to 4 and against the plaintiff on the point.

Now, in the subsequent suit, out of which the present
appeal has arisen, he has based his right to evict on the
ground that he is the adopted son of the original owner and
on his death he becane the owner of the premses and
simlarly Ram Sahai, the father of the defendants, was al so
a tenant under Param Lal and on Ram Sahai’s death, the
defendants 1 to 4 becane tenants under Param Lal and after
his death, of the plaintiff. The difficulty has arisen
because the very natter about Ram Sahai’s tenancy under
Param Lal had been gone into in the earlier trial and the
finding was reached by the trial <court in favour of
defendants 1 to 4 that Ram Sahai was not tenant under Param
Lal and hence they were also not tenants under the
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plaintiff. The lower appellate court did not expressly
disturb this finding but observed that the trial court
"probed into unnecessary matters". Even so, the suit stood
di smi ssed agai nst defendants 1 to 4. The lower appellate
court decreed the suit for rent and ejectment against
defendant No. 5 only who "shall vacate the house in suit on
hi s own account".

W nay observe, in passing, that admttedly defendant
No. 5 was never in occupation of the premises in suit. Hence
this decree for eviction of defendant 5 fromthe premises in
O'S. No. 114 of 1952 is in effect a paper decree.

It is true, as the H gh Court observed in second appea
No. 4658 of 1958 that "as regards the question of adverse
possession the |ower appellate court held that it did not
arise and, therefore, no finding was given on that point".
If this observationis held, as we have, as displacing the
finding with regard to the ~adverse possession of the
defendants, this® will be only true relating to adverse
possessi on hy defendants 1 and 4 and wll not bind
def endant's 2 and 3 in whose favour there had al ready been a
concl usive finding of the trial court
834
and which was not disturbed by the | ower appellate court or
in the second appeal No. 4658 of 1968. The second suit so
far as appellants/2 and 3 are concerned mnust, therefore, be
held to be barred by res judicata. We are prepared to give
effect to the H gh Court’s aforesaid observation about the
| ower appellate court’s judgnment infavour of defendants 1
and 4 agai nst whom  al one plaintiff’'s appeals were di sposed
of on nerits. The case of defendants 2 and 3 stands on a
di fferent footing.

It was contended on behalf of the respondent that the
scope or the subject matter of the earlier suit is different
fromthat in the second suit. It is, however, difficult to
accept this submission. In theearlier suit the plaintiff
prayed for possession of the premises in suit by evicting
the defendants who held the prem ses as tenants under the
plaintiff on a rent note executed in his f avour
Alternatively the plaintiff sought the sane relief for
possession of the premises relying on the status of the
defendants 1 to 4 as tenants derived fromthe position of
their father being a tenant under the plaintiff’s adoptive
father. In either case the relief was clained on the plea of
tenancy of the defendants. Both these pleas were rejected by
the trial court and the defendants 1 to -4 were held to
mature their title by adverse possession. In the second suit
out of which the present appeal has arisen; although the
suit is one for declaration of title to the prem ses and for
possession, the alternative plea set up in the earlier suit
has again been reagitated to defeat the plea of adverse
possession set up by the defendants and this tinme the court
found in favour of the plaintiff.

It is well established that if a matter directly and
substantially in issue in an wearlier suit of conpetent
jurisdiction had been finally adjudicated upon the matter
beconmes res judicata between the sane parties with regard to
the identical subject matter in a subsequent suit. As the
Privy Council observed in Krishna Behari Roy v. Banwari Lal
Roy and Another (1) "where a material issue has been tried
and determ ned between the same parties in a proper suit,
and in a competent Court, as to the status of one of themin
relation to the other, it cannot be again tried in another
suit between thent.

Here the parties are the same and the property for
possession of which the suit was filed is also identical
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The only difference is that in the second suit title to the
property is brought in issue which was not an adjudi cated
issue in the first suit. That, however, is not material for
the present purpose since the plaintiff’'s adoptive father
has been admittedly out of possession of the prem ses since
about 1938. It is not the plaintiff’s case that he or his
father was in physical possession of the premises within the
requisite period prior to the institution of the suit. The
plaintiff, on the other hand, seeks to rely upon
constructive possession through the defendants as tenants in
the second trial. The nmatter relating to the status of the
def andants as tenants is, t her ef or e, dircetly and
substantially in issue between the parties in both the suits
for the reliefs claimed in them

835

It is, therefore, not possible to hold that the question of
even derivative tenancy of the defendants was not directly
and substantially in issue in both the suits.

It cannot be said that the adverse decision against the
plaintiff with regard to the status of the defendants as
derivative tenants, which was necessary in order to hold
that the def endants had acquired title by adver se
possession, was only-collaterally or incidentally made in
the earlier suit. For the only relief in the manner clai med
inthe earlier suit the decision with regard to the issue of
adverse possession was directly nmaterial and relevant in
that suit. The subm ssion that the scope of the two suits is
different is, therefore, devoid of substance.

We are unable to subscribeto the view that defendants
2 and 3 could raise the plea of res judicata before the Hi gh
Court. The decision of —the lower appellate court regarding
the plaintiff’'s appeal being barred by limtation was again
res sub-judice in the Hgh Court in S A No. 4658 of 1958.
S. A No. 4658 of 1958 was heard together with S. A No. 1795
of 1965 resulting in a conmon judgnent-.

VWen second appeals arising out of two suits filed by
the plaintiff are treated as connected appeal s and di sposed
of by the Hgh Court by a commopn judgnment there is,
ordinarily, no question of invoking the plea of res judicata
before the H gh Court as the findings in the earlier suit
are not till then final for the purpose of the second suit.
That is the exact position here.

The plaintiff having not appeal ed agai nst the decision
in SCA No. 4658 of 1958, defendants 2 and 3 could for the
first tine raise the plea of res judicata only in this court
in this appeal after the issue of adverse possession in
respect of defendants 2 and 3 (appellants 2 and 3 herein)
vis-a-vis the plaintiff (first respondent) had been finally
decided and set at rest in the High Court in S. A No. 4658
of 1958.

The Privy Council’s decisions in Sheosagar “Singh and
others v. Sitaram Singh and others(1l) and Ashgar Ai Khan v.
Ganesh Dass(2) do not support the first respondent in the
peculiar history of the litigation in the present case.

Even in Sheosagar Singh’s case (supra) while dealing
with the expression "heard and finally decided", the Privy
Counci| observed at page 58 as foll ows:

"I'f there had been no appeal in the first suit the
deci sion of the Subordinate Judge would no doubt have
given rise to the plea (of res judicata)".

This is exactly the position in the case at hand.

When there was no appeal in the eye of |law by the first
respondent against the appellants 2 and 3 to the |ower
appel l ate court fromthe trial court’s decree in OS. No.
114 of 1952, the appeal by the first respondent against
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other parties to the | ower appellate court

836

could not destroy the finality of the trial court’s decision
so far as the appellants 2 and 3 were concer ned.

The plaintiff took another opportunity in the High
Court by raisiing the question there in S.A No. 4658 of
1958 but did not succeed. Therefore the finality of the
decision with regard to adverse possession so far as the
appel lants 2 and 3 were concerned was not disturbed even in
the Hi gh Court.

Even in Ashgar Ali Khan's case (supra) which foll owed
Sheosagar Singh’'s case (supra), the Privy Council at page
216 observed

"It is clear, however, that although the two first
courts had found against his allegation, the fina

Court of Appeal refused to determ ne the issue."

W are not required to consider here what woul d happen
if there were al'so a conpetent appeal against defendants 2
and 3 'before the lower appellate court and that court had
refused to ~decide the questionin their presence. As a
matter of fact we are holding in favour of defendants 1 and
4 since so far as they are concerned the finality of tria
court’s decision has been held to be destroyed.

It is submitted by the first respondent that adverse
possessi on of defendants 2 and 3, who were minors, is not
i ndependent of the nother or el dest brother (defendant 1 and
4 respectively) and on failure of the latter’'s plea of
adverse possession' the said pleawll not be available in
favour of the former. We are unable to ‘accept this
subm ssion for three reason :

First, the mnors" interest even |lawfully represented
by a party is separate and di stingui shable fromthat party’s
i ndividual interest, if any, in a particular action. Second,
even in the first suit upto the H gh Court the plaintiff
succeeded in the eviction suit only against defendant 5 and
"on his account” alone. Third, the second suit of eviction
agai nst defendant No. 6 or her assignees froma particular
portion of the premises in suit was abandoned. ‘There is,
therefore, no difficulty to grant a decree for a partia
possessi on.

Fromthe above it also follows that the principle
applicable in abatement of appeals resulting in possibility
of inconsistent decrees, as sought to be relied uponby the
appel lants, is not at all attracted in the present case.

Qur attention was drawn to several decisions relating
to the application of the principles of res judicata, but we
do not find any of the decisions in support of the
contention advanced by the first respondent in the peculiar
facts and circunstances revealed in this appeal

For exanple. in Grdhar Manordas and ot her v. Dayabha
Kal abhai and others(1) which is a Full Bench decision it was
held by the majority in that case that the plaintiffs were
not barred by the judgnent in the former suit. A perusal of
the facts of that suit wll
837
clearly show that in the first suit the plaintiffs [ost the
suit for eviction of the defendants on the ground that the
al l eged | eases were not proved. The plaintiffs gave up the
battle on that plea and later on brought another suit to
evict the defendants on the basis of title. The decision is
clearly distinguishable from the pecul i ar facts of
litigation with which we are concerned in the present
appeal

Similarly the decision in Dwarkanath Roy v. Ram Chand
Aich and others(l) is not of any assistance to the first
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respondent. In that case a decision in a suit for rent
brought by a plaintiff against a person who is alleged to
have been his tenant in respect of certain |and was hel d not
to operate as res judicata in a subsequent suit brought by
the sanme plaintiff for establishnent of his title to the
 and not only against the person whose title as landlord the
tenant -defendant had set up in the earlier rent suit.

The sane observation would apply to the decision in
Dalip Narain Singh v. Deokinandan Prasad Singh(2) relied
upon by the first respondent.

The first respondent also drew our attention to the
decision in Ramagya Prasad Gupta and others v. Miurli Prasad
and others(3) in which one of us was a party. W, however,
find that the ratio of the decision is not at all of any aid
to the respondent. This Court held in that appeal that
certain appeals which arose out of a subsequent suit were
not barred by res judicata since the subject matter of the
earlier suit and that of the subsequent suit were entirely
different,

In the result the appeal is partly allowed, that is to
say, the suit No.6 of 1959 stands dism ssed against
defendants 2 and 3 (the appellants 2 and 3 herein) and the

decree passed against others stands. There will be no order
as to costs in this appeal.

UNTWALIA, J. /I regret ny inability to concur in the
judgrment delivered by ny |learned Brother Goswami, J. for
hinmself and Mathew, J. | proceed to give ny separate
j udgrent .

This appeal by special |eave arises out of Oigina

Suit No. 6 of 1958 filed by Respondent No. 1-in the Court of
the Munsif of Etah in Utar  Pradesh. Inthe said suit the
four appellants were defendants 1 to 4 and respondents 2, 3
and 4 were respectively defendants 5/1, 5/2 and 6. Since the
only point pressed by the appellants inthis appeal is that
the trial of the suit was barred by the |law of res judicata
engrafted in section 11 of the Code of Civil Procedure, the
history of the earlier suit being Original Suit No. 114 of
1952 filed by respondent no. 1in the same Court will have
to be stated.

The dispute relates to an Ahta (a house w th conpound)
situated in the town of Aliganj, District Etah. One Dil eram
was the owner of this house. He transferred it to one Kirpa
Ram by a regi stered
838
sal e deed dated March 7, 1914. After the death of Kirpa Ram
his son Henraj becane the owner of the house and he sold it
away to Bohre Param Lal by a registered sal e deed dated June
11, 192 ParamlLal died in the year 1946. Respondent no. 1
clains to be the owner of the house as the adopted son of
Param Lal . Respondents 2 and 3 are daughters of one Kal awati
and were substituted in her place on her death. Kalawati,
claimng to be the daughter’s daughter of Dileram 'sold a
small portion of the Ahta to one Mathura Prasad by a sale
deed dated July 31, 1951

Respondent no. 1 filed Suit No. 114 of 1952 in the
Court of Munsif of Etah and alleged that respondent no. 4,
i npl eaded as defendant no. 5 in that suit, was the brother
of appellant 4-w dow of one Ram Sahai and maternal uncle of
respondents 1 to 3, sons of Ram Sahai and that he had
executed a rent note dated Novenber 13, 1946 in favour of
respondent no. 1 taking the house on rent on behal f of the
appel l ants. They had sublet a portion to Kalawati who was
i npl eaded as defendant no. 6 in that suit. Kalawati had
unauthoridly transferred the portion in her possession to
Mat hura Prasad. The tenancy of the appellants (defendants 1
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to 4 inthat suit also) and others was termnated by a
notice to quit. The suit was filed for their eviction and
certain other reliefs of realization of rent etc.

Respondent no. 4 did not contest that suit. It was
contested by the appellants and Kalawati. The appellants
denied that they were the tenants of the house under
respondent no. 1. They denied that he was the owner of the
house and pleaded that they had acquired title by adverse
possession. The |learned Munsif who tried the suit franed
several issues including the issues as to whether the
appel l ants were the tenants of the house and Kal awati was
their sub-tenant and whether the suit was barred under
Articles 142 and 144 of the Limtation Act, 1908.

The Munsif found that Kalawati was the daughter’s
daughter of Dileramand she had been living in the smal
portion which she had sold to Mathura Prasad for a |I|ong
time; therefore, the suit was barred under Articles 142 and
144 in respect- of that portion. | may |eave out of
considerationthe dispute in regard to this small portion
because Mathura Prasad was not inpleaded as a defendant
either in thefirst suit-or in the second suit. In the
second suit, respondent no. -1 stated that he had sold the
smal |l  disputed portion to Mthura Prasad. The dispute
regarding this portion is, therefore, at an end. W are in
this appeal, concerned with the substantial portion of the
house and the conpound whi ch has been in occupation of the
appel | ant s.

Al'though the Munsif framed issue no. 1 as to whether
respondent no. 1 was  the owner ~ of the house, he did not
decide this issue because while deciding the other issues,
he held that it was not proved that the appellants were the
tenants of the house, rather, they had been in  adverse
possessi on.

Respondent no. 1 filed G vil Appeal No. 182 of 1956. It
was di sposed of by the Cvil Judge of Etah on Septenber 17,
1958.
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The appeal against respondent no. 4 who was defendant no. 5
inthat suit was allowed and the suit for ejectnent as
agai nst himand for certain other reliefs for realization of
rent etc. was decreed. The Civil Judge observed in the
begi nni ng of his judgnent:

"that the learned Munsif did not appreciate the

parties’ pleading at all. He probed into unnecessary
matters and did not give his finding on the matters in
I SSURB. ottt The

suit aforesaid was filed nerely on the tenancy basis

but the | earned Munsif went into the matter if Articles

142 and 144 of the Indian Limtation Act  barred the

suit aforesaid and he actually gave a finding thereon

He did not frame correct issues, which all the nore |ed

himto error."

The argument in the appeal before himwas confined to
the question of tenancy of the appellants and sub-tenancy of
KaKl awati. He found the rent note dated Novenber 13, 1946
executed by respondent no. 4 to be genuine but held that it
did not establish the relationship of [|andlord and tenant
bet ween respondent no. 1 and the appellants. He also held
that sub-tenancy in favour of Kalawati was not established
and then said:

"The result of the above findings is that the
plaintiff’s suit against the defendants no. 1 to 4 and

6 nmust fail. His suit should of course succeed agai nst

the defendant no. 5 who has not come forward to

chal l enge or contest the plaint allegations against
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him™"

After having said so in his judgnment the CGvil Judge al so
found that due to certain technical defects in the
description of the guardian of defendant nos. 2 and 3
(appellants 2 and 3 here) who were minors then, the appea
woul d be deenmed to have been fil ed agai nst them out of tine.

He, therefore, said
"Hence, the appeal against the defendants no. 2
and 3 should fail on the ground of want of limtation

as well."

(underlining by me).

Respondent no. 1 filed Second Appeal no. 4658 of 1958
in the Allahabad H gh Court fromthe decision of the Lower
Appel late Court in Civil Appeal No. 182 of 1956. He wanted a
decree against all the appellants and one of the grounds
taken in the appeal was that "the view of the |earned Judge
that the appeal against defendants 2 and 3 was tine barred,
is erroneous in law"

Shortly after the decision of the Lower Appellate Court
in Cvil " Appeal No. 182 of 1956, respondent no. 1 filed the
second suit —on Novenber 13, 1958 which was eventually
registered as suit no. ~ 6 of ~ 1959. Since in the witten
statenment filed in 1952 by the appellants in the earlier
suit respondent no 1's title to the house in question had
been denied, the present suit was instituted for recovery of
possessi on of the house on the basis of title. After tracing
the history
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of his title Respondent no. 1 asserted that the appellants
were tenants of the house not only on the basis of the rent
note executed by respondent no. 4 (defendent no. 6 in the
second suit) but also because Ram Sahai, father of
appellants 1 to 3 and husband of appellant 4 had ' been a
tenant in the house wunder Param Lal the adoptive father of
respondent no. 1, since 1938.  The appellants in 'their
witten statenent refuted the claimof respondent no. 1 to
be the adopted son of Param Lal ‘or that the house bel onged
to him They reiterated their stand that they ‘were not
tenants of the house and clained title by adverse
possessi on.

The Munsif who tried the second suit decreed it by his
judgrment dated Decenber 12, 1963 deciding all the issues in
favour of respondent no. 1. The point of res judicata was
answered by the Minsil against the appellants on the ground
that the matter in the earlier suit was sub-judice and it
had no substance either. He held that respondent no. 1 was
the adopted son of Param Lal. The fantastic claim of
appel l ant 4 that Kirpa Ram had gifted the house to Ram Saha
was rejected and it was held that the house belonged to
Param Lal and thereafter to respondent no. 1. He further
hel d that Ram Sahai was the tenant of the house under Param
Lal and after his death in the year 1946, the appellants
becanme the | essees.

The appellants filed Civil Appeal No. 13 of 1964 in-the
Lower Appellate Court. The Tenporary Civil & Sessions Judge
of Etah who heard the appeal agreed with all the findings of
the Munsif and disnissed the appeal. He also held agreeing
with Munsif that the suit was not barred under section 11 of
the Code of Gvil Procedure. The finding of the Miunsif that
Param Lal was the owner of the house could not be assail ed
by the appellants before the Cvil Judge. It was, however,
clainmed on their behalf that they had acquired title to the
house in suit by adverse possession. The Civil Judge
rejected their claim The appellants filed second appeal no.
1795 of 1965 in the High Court from the decision of the
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Lower Appellate Court in Civil Appeal No. 13 of 1964.
Respondent no. 1 filed an application in the H gh Court
for the hearing of both the second appeals together. His
prayer was allowed. On the appellants’ objection that the
decision in the earlier suit operated as res judicata and
hence second appeal 1795 should be heard later, C B
Kapoor, J. nmmde an order on April 19, 1966 observing that it
was open to the appellants to raise the point when the two
second appeals were taken up for hearing. Both the appeals
were heard and disnissed by S. K Verma, J. as he then was,
by his Judgment and order dated Novenber 21, 1967. The point
of res judicata was not raised before him In second appea
4658 of 1958 the | earned Judge said:
"As regards the question of adverse possession the
| ower appellate court held that it did not arise and,
therefore, no finding was given on that point.........

The finding that defendants no. 1 to 4 were not
the tenants ~of the plaintiff is one of fact and it
cannot be di sturbed in second appeal ."

The ot her second appeal was di'smi ssed on the ground that:

"the courts below have recorded the follow ng
categorical findings of fact

(1) Param Lal was the owner of the house.

(2) Mohan Lal was the adopted son of Param Lal

(3) Ram Sahai was the tenant of Param Lal and,

therefore, defendants nos. 1 to 4 were also
tenants of the premises in dispute.

These findings, again, are findings of fact and
they cannot be disturbed in second appeal ."”

When a point was taken before the | earned Judge that certain
docunents relied wupon by the |ower appellate court had not
been |l egally proved, he observed:

"the findings with regard to tenancy has been
recorded while the |ower appellate court was deciding
the question of adverse possession. The plaintiff could
have been granted a decree on the other finding
recorded by the lower appellate court, viz., that the
possessi on of the defendants nos. 1 to 4 was not
hostile : whether that possession originated as a
result of a contract of tenancy or otherw se was wholly
immaterial. Therefore, even if it be assunmed that
certain docunents, which were not proved have been
relied upon, it is of no consequence."

As already stated, the appellants have cone up in
appeal to this Court by special |eave fromthe decree of the
Hi gh Court in second appeal no. 1795 of 1965. Respondent no.
1 has not preferred any appeal fromthe decision of the High
Court in second appeal no. 4658/1958. It is in/ this
situation that counsel for the appellants subnitted that
thi s appeal should be allowed and it should be held that the
trial of the second suit was barred under section 11 of the
Code of Civil Procedure.

The question of res judicata has got to be decided wth
reference to the final decisionin the earlier litigation
because the words in paragraph 1 of section 11 of the Code
are that the matter directly and substantially in issue in
the second suit has been directly and substantially in issue
ina former suit and "has been heard and finally decided."”
I n Sheosagar Singh and others v. Sitaram Singh and ot hers(1)
the facts were that in a former suit an issue had been arsed
and deci ded against the plaintiffs by the First Court on the
guesti on whether the defendant was the son of A. But the
Hi gh Court concurred in dismssing that suit as not properly




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 15 of 17
constituted, w thholding
842

any decision of the issue then raised. The same issue was

raised in a second suit. In this background Lord Macnanghten

delivering the judgnent of the Judicial Committee of the
Privy Council said at page 58

"In support a plea of res judicata it is not

enough that the parties are the sane, and that the sane

matter is in issue. The matter nust have been "heard

and finally decided". If there had been no appeal in

the first suit the decision of the Subordinate Judge

woul d no doubt have given rise to the plea. But the

appeal destroyed the finality of the decision. The

judgrment of the Lower. Court was superseded by the

judgrment of the Court of Appeal. And the only thing

finally decided by the Court of Appeal was that. in a

suit constituted as the suit of 1885 was, no decision

ought to have been pronounced on the nerits.
Thi s decisionwas followed in the case of Ashgar Ali Khan v.
Ganesh Dass(1l) while interpreting an identical expression
"finally decided" occurring insection 10 of the British
Bal uchi stan Regul ation 1X of = 1896. The facts of this case
were that the appellant in pursuance of a deed of
di ssolution of partnership executed a bond for the paynment
of a sumof noney to the respondent. He sued to set aside
the bond on the ground of fraudul ent ni srepresentation as to
the ambunt due. The Trial Judge and on appeal the District
Judge held that the alleged fraud was not established and
di smssed the suit. Upon a further appeal to the Judicia
Comm ssioner, it was held wthout enteringinto the nmerits
that the appellant could avoid the bond as he did not claim
to avoid the deed. In a subsequent suit by the respondent
upon the bond the appellant raised as a  defence the sane
case of fraud. The respondent pleaded the bar 'of res
judicata in the trial of the issue of fraud. Rejecting the
plea M. Ameer Ali delivering of the judgment on behal f of
the Board has said at page 216

"It appears to their Lordships that the contention

is well founded. "The matter in issue" inthe present

suit is no doubt the sane as in _the defendant’s own

action. It is clear, however, that, although the two

first Courts had found against his —allegation, the

final Court of Appeal refused to determ ne the issue:

Section 10 of the Regulation creates an estoppel ~ by

judgrment only when the "nmatter in .dissue® has  been

"finally decided". These words have received judicia

interpretation in the case of Sheosagar Singh v.

Sitaram Si ngh."

A full Bench of the Madras High Court in the case of
(Maruvada) Venkataratnama and others v. M Krishnama and
ot hers(2) foll owed above two decisions of the Privy Council
Abdur Rahim O C J., said at page 22 colum 2

"That is just what section 13 requires; there nust
be a final decision.” The plaintiffs, or rather the
per sons
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whose interest they represent, sought a decision in
their favour on two questions on the nerits. The Court
of Appeal decided against themon one question and
refused to decide the other question, apparently
because they thought it wunnecessary to do so in that
suit. I am of opinon that, under the circunstances, the
plea of res judicata fails and the appeal should be
di sm ssed with costs."
Applying the principles aforesaid, sinmpliciter, to the
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facts of this case there should be no difficulty in holding
that the trial of the three issues, nanely the issue of
respondent no. 1 being the adopted son of ParamlLal, his
title to the house, and the appellants not acquiring any
title by adverse possession; is not barred by res judicata.
The first two issues were not decided in the earlier suit
even by the Trial Court. The third issue, although decided
by the Trial Court, was thought unnecessary to be decided
within the frame of the carrier suit by the | ower appellate
court and the Hgh Court. The final decision of the High
Court clearly confined the decision in the earlier suit to
the issue of establishment of relationship of Iandlord and
tenant in regard to all the appellants. The Hi gh Court al so
said that the question of tenancy could be gone into in the
second suit to repel the appellants’ claim of having
acquired title to the house by adverse possession. Failure
of respondent no. 1 to establish the relationship of
| andl ord and tenant between himand the appellants did not,
i pso facto, lead to the conclusion that they had any hostile
title to the house.

But learned counsel for the appellants endeavored to
advance an ingenious argunment. He pointed out that the
finding of adverse possessi on recorded in favour of
appellants 2 and 3 by the Trial Court in the earlier suit
remai ned undi st ur bed, as, the | ower appellate court
di sm ssed the appeal as against them on the ground of
[imtation and hence so far they are concerned the trial of
the same issue as ' against themwas barred on the ground of
res judicata. In my opinion there is no substance in this
point. The |ower appellate court did not intend to pass any
i nconsi stent decree or decision. The |ower appellate court
did not nake any distinction between the case of the said
two appellants who were ninors and the case of their brother
appellant 1 and their nother appellant 4 on the question of
their acquiring title by adverse possession. In the earlier
portion of the judgment when the observations were nmade that
the Munsif had unnecessarily tried the issue, they were nade

in respect of all the defendants. But the dismssal of the
appeal as against appellants 2 and 3 was al so rested on the
ground of Iimtation by use of the words "as well." \Wen the

matter came to the Hi gh Court, the Hi gh Court clearly rested
its judgnent only on the basis of the finding that there was
no relationship of landlord and tenant between respondent
no. 1 and the appellants. A special ground, as pointed out
above, had been taken by respondent no. 1 inhis second
appeal that the dismssal of appeal against appellants 2 and
3 on the ground of limtation was erroneous in |law. Although
the High Court in express |anguage did not 'record. any
finding in that regard, by necessary inplica-
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tion, it must be deemed to have done so when it maintained
the disnissal of the suit against all the appellants only on
the ground of nonestablishnment of the fact of their being
tenants of the house. |If the point of res judicata, as
presented here, had any substance, it was available to the
appellants in the High Court also. Al though the two second
appeal s were heard together, pursuant to the order dated
April 19, 1966 nade by Kapoor, J, the point of res judicata
could be and ought to have been raised. It could be argued
even in the H gh Court, as was done here, that, there was a
finality of the decision on the question of adverse
possession in the judgnent of the Trial Court given in the
earlier suit so far as appellants 2 and 3 were concerned
and, therefore, the second suit either ought to fail in toto
or at |east against the said two appellants on the ground of
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res judicata. But no such argunent was advanced before the
Hi gh Court. In these circunstances also | feel no difficulty
incomng tothe conclusion that the final judgnent of the
High Court in the earlier suit rested only on the ground of
non- est abli shnent of relationship of landlord and tenant
between the parties. The question of adverse possessi on was
nutilated and obliterated finally by the final decision of
the High Court in the earlier litigation. That being so, the
principle of |aw enunciated by the Privy Council in the two
decisions referred to above are applicable to the facts of
the instant case and the decree of possession made in the
second suit on the ground of title and right to possession
of respondent no. 1 is not vitiated at all on the ground of
res judicata.

In the result | would disnss the appeal but nake no
order as to costs.

ORDER
I n accordance wth the judgnent of the majority, the
appeal is partly allowed. There will be no order as to
cost s.
V. P. S
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