http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

PETI TI ONER
SPENCER & CO

Vs.

RESPONDENT:
STATE OF MYSORE & OTHERS

DATE OF JUDGVENT27/04/1971

BENCH:
SIKRI, S.M (CJ)
BENCH:

SIKRI, S.M (CJ)
M TTER, G K.

VAI DYl ALI NGAM C. A
REDDY, P. JAGANMOHAN
DUA, |.D.

Cl TATI ON
1971 Al R 1321 1971 SCR 502

ACT:

City of Bangal ore Municipal Corporation Act, 1949 as anended
by City of Bangal ore Minicipal Corporation Act, 1964, ss.
98, 99 and 100--Levy of property tax-Vacant |land taxed at
uniform rate on narket value of 1land--Provisions whether
di scrim natory-Wether procedure in s. 98 relating to |evy
of new tax ought to have been foll owed.

HEADNOTE

The appellant conpany owned a hotel~ at Bangal ore. The
vacant |and appurtenant to the building was used for the
beneficial enjoyment of the building as gardens and | awns.
Under s. 99(2) (b) of the City of Bangalore Minicipa

Corporation Act, 1949 as anmended in 1964 | and appurtenant to
a building not exceeding thrice the area occupied by the
buil ding was to be taxed as a part of the building, land in
excess of that limt was to be taxed at a uniform rate of
0.4 per cent of its market value. A notice was issued to
the appellant on March 20, 1966 denandi ng tax on the vacant
land in excess of thrice the area occupied by the hote

bui | di ng. The appellant challenged the levy in the High
Court but its petition under Art. 226 was dism ssed. In
this Court the questions that fell for considerations were:
(i) whether for the reasons canvassed by the appellant’  the
tax was discrimnatory; (ii) whether the levy was invalid on
the ground that the procedure in s. 98 for the | evy of a new
tax had not been foll owed.

HELD: (i) The Act is not discrimnatory. The schene of
the Act is that the market value of the land is first
ascertained and then the tax at 0.4 per cent is |evied.
Under sub-s. (3) of s. 99 the Conm ssioner has to determne
the market value of the land and sub-s. (3) of s. 100 gives
guidance as to howto determne the market value of the
land. The expressions ’'estimted value’ and the word ’area

ins. 100(3), are not vague. |In the context of determ ning
the nmarket value of the land, which has a well-known
connotation the Commissioner is directed to look at the
lands in the area of the land which is being assessed. In
the context be can only look at |ands which are simlarly
situate and are simlar in nature to the |lands being
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assessed, and the area nust nean the locality in which the
land is situate and the extent of the locality would be
det er m ned by the well-known characteristics such as
conmercial area, residential area or factory area etc. In
ot her words the sub-section is drawing the attention of the
Conmi ssioner to the well-known principle, which is followed
in assessing the market value, that lands sinmlarly situate
and of simlar potentiality should be taken as exenpl ars.
(ii) This Court has held that the State |egislatures have
power to levy property tax by assessing the narket value of
it and levying a percentage on it. If all lands are
assessed to the same rate of taxation it cannot be held that
there is per se any discrimnation. Market value of |and
always bears a definite relationship to the actual or
potential incone being derived or derivable from the |and
and there cannot be any objection to a levy at uniform rate
on market value. Noopil Nair’s case where no attention was
paid at all to income of the | and was therefore distinguish-
abl e.

503

Kunnat hat - That hunni Mopil Nair v. State of Kerala, [1961] 3
S CR 77, 91 and State of Kerala v. Haji K Kutty, [1969] 1
S.C. R . 645, distinguished.

(i) No discri'mnation can be said to result from the
fact that Iland appurtenant to a building not exceeding
thrice the area occupi ed by such building has been treated
as a part of the building and taxed as such whereas land in
excess of thrice the area of a building and other |ands not
appurtenant to buildings have been classified separately.
In cities like Bangal ore where |l and is scarce, excessive use
of land as gardens and grounds is not in the public interest
and the legislature can validly tax the excess land on a
different and higher basis. It may in a particular case
cause hardship but the |egislature cannot be denied the
right to classify the |ands in such a manner. Three tines
the area occupied by a building isnot a small area and it
cannot be held that this figure.is not reasonable.

It was not necessary to specify as to which land ‘would be
treated as surplus because the idea is to tax the ‘excess
and being wused for a particular building and such |and
woul d be | ocated in a bl ock

(iv) It was not necessary to have followed the procedure in
s. 98 of the Act to levy the inpugned tax. The |lands were
being assessed to property tax even before the 1964 Act
ei ther separately or as part of the building. 1t could not
be said that the tax was being inposed for the first tinme
within the neaning of s. 98.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION Civil Appeal No. 1852 of '1967.
Appeal by special l|eave fromthe judgment and order dated
March 28, 1967 of the Mysore High Court in Wit Petition No.
704 of 1966.

R B. Datar, for the appellant.

A. R Somath lyer and S. P. Nayar, for respondent No. 1.
Rameshwar Nath, for respondent No. 2.

The Judgrment of the Court was delivered by

Sikri C. J This appeal by special |leave is directed against
the judgnment of the H gh Court of Msore dismssing the
prayer for a declaration of the invalidity of s. 99(2)(b) of
the Gty of Bangalore Minicipal Corporation Act, 1949-
hereinafter referred to as the Corporation Act-as amended by
the City of Bangal ore Minici pal Corporation (Amendnent) Act,
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1964-hereinafter referred to as the 1964 Act.
By its judgment dated March 28, 1967 the High Court gave a
limted relief to the appellant in respect of the notice No.
4606 dated March. 31, 1966 issued by the Assistant Revenue
Oficer, Corporation of Benglore, to the appellant and
guashed it to the extent it related to the period anterior
to, the date of notice
504
The foll owi ng points were urged before the H gh Court
"(1) The new provision, section 99(2)(b) of
t he Corporation Act, introduced by t he
amendi ng Act is beyond the | egi sl ative
conpetence of the State Legislature
(2) The said provision is violative of the
f undanent al ri ghts of t he petitioners
guaranteed under Articles 14 and 19(1)(f) of
the Constitution.
(Note : The <case of alleged violation of
Article 19 (1)(f), it is conceded, is not
available to the petitioner in wit
Petition 704 of 1966 which is an incorporated
Conpany.)
(3) The Corporation has onmtted to observe
the procedure prescribed by section 98 of the
Cor poration Act, and cannot therefore |levy the
tax."
Two ot her points were rai sed with which we are
not concer ned.
The | earned counsel for the appellant, in view of our deci-
sion in Assistant Conm ssioner of Uban Land Tax v. The
Bucki ngham & Carnatic Co., (1) has not pressed point No. 1
before wus. 1In order to appreciate the other points it is
necessary to set out a few facts.
The appellant conpany are the proprietors of the Wst End
Hotel, Race Course Road, Bangalore. ~The prem ses of the
hotel conprises a total extent of 19.43 acres or 11,19, 168
sq. ft. out of which the building area is 1, 05,683 'sq. ft.
The entire vacant |land, excluding the built ‘area and
appurtenant thereof is being nade use of for the  beneficia
enjoynment of the building in the area as garden and | awns.
Pur suant to the powers conferred upon the Muni ci pal
Corporation of Bangalore wunder the Corporation Act, as
anended by the 1964 Act, to levy tax on the basis of
esti mated nmarket value of |ands, a notice was issued to the
appel l ant on March 30, 1966 demandi ng a sumof Rs. 35,717.20
as tax on vacant land. It was stated in the notice that the
vacant |and, over and above the Iimt, neasuring 89,293 sq.
yds. is assessed at 0.4% of the market value, plus Education
Cess, plus Health Cess with effect from April. 1,  1965.
Property tax was al so demanded on the building of the /'hote
but no question arises in this case as to its validity. The
High Court expressly stated that they were excluding from
consideration in this case all contentions of the appellant
relating to property tax on buildings. and the appel | ant was
(1) [21970] 1 S. C. R 268.
505
left to pursue his normal remedies under the Corporation
Act regarding the property tax on buil dings.
njections were filed on behalf of the appellant before the
Conmi ssi oner . The appellant also filed a wit petition
under art. 226 of the Constitution challenging s. 99(2)(b)
of the Corporation Act, as amended by the 1964 Act, as
unconstitutional and void and prayed for other consequentia
reliefs.
W may now set out the rel evant provisions of the Corpora-
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tion Act, as amended by the 1964 Act. Part |1l Chapter V of
the Corporation Act deals with taxes. Section 97 enunerates
taxes and duties which the Corporation may |evy and one of
the taxes enunerated therein is "a property tax". Secti on
98(1) requires that before the corporation passes any
resolution inposing a tax or duty for the first time it
shall direct the comm ssioner to publish a notice in the
Oficial Gazette and fix a reasonabl e period not being |ess
than one nmonth fromthe date of publication for subnission
of objections. The sub-section further provides that the
Corporation may after considering the objections, if any,
received wi thin the period specified, determ ne by resolu-
tion to levy the tax or duty and such resolution shal
specify the rate at which, the date from which and the
period of levy, if any, for which such tax or duty shall be
| evi ed. Sub-s. (2) of -s..98 provides that "when the
corporation shall have determned to |levy any tax or duty
for the first tine or at a new rate, the comm ssioner shal
forthwith publish a notice in the manner laid down in sub-
section. (1) specifying the date fromwhich, the rate at
whi ch and the period of levy, if any, for which such tax or
duty shall be levied." Sub-sections (3) and (4) are not
rel evant for our purpose.

Section 99(1) reads as under:

"I'f the corporation by a resolution deterni nes

that a property tax shall ‘be levied, such tax

shall 'be levied on all buildings and |ands

within the city save those exenpted by or

under ‘this Act or any other |aw "

sub-section (2) of 's. 99, provides

"(2) save as otherw se provided in this Act,

the property tax shall be-levied,--

(a) in the case of buildings at such

percent ages, not being | ess than ten per

cent and not nore than twenty per cent of the

annual val ue of such buildings as may be fixed

by the Corporation:

Provided that the percentage to be fixed may

be di f ferent for. different cl asses of

bui | di ngs.
506
(b) in the case of any |land at 0.4 per cent

of the nmarket val ue of the Iand:

Provided that the tax |levied on any such J|and
shall not be |l ess than rupees-ten per annum
Expl anation.-For purposes of this -section,
"building includes any land appurtenant to
such building used as garden and grounds. for
the nor e beneficial enjoynent of such
bui | di ng, not exceeding thrice the area
occupi ed by such building."

Sub-section (3) of s. 90 reads:

"(3) For the purposes of assessing t he
property tax the annual value of any building
or the market value of the land shall  be
det erm ned by the Conmi ssi oner

Provi ded that the annual val ue of any buil ding
or the market value of the land the tax for
whi ch is payabl e by the conm ssioner shall be
det erm ned by the mayor."

Section 100(1) provides that every building
shall be assessed together with its site and
ot her adj acent premn ses occupi ed as
appurtenances thereto unless the owner of the
building is a, different person fromthe owner
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of such site or prem ses. Sub-section (2) of
s. 100 provides:

"The annual value of a building shall be
deemed to be the gross annual rent at which
such building may at the time of assessnent
reasonably be expected to let from nmonth to
nonth or fromyear to year, |less a deduction
of 16 2/3 per cent of such annual rent and the

said deduction shall be in lieu of al
al l owance for repairs or on any other account
what ever...... (proviso onmitted)."
Sub-section (3) provides that "the market value of |ands
shall be determined in accordance with the estimted value

at the time of assessnment of such lands in the area in which
such |l ands are situate.”
It is contended that the tax on vacant land is violative of
Art. 14 of the Constitution because (i) it is levied at an
average rate w thout any relation to the actual or potentia
income. of the land; (ii) the manner of determning the
mar ket val ue was di scrim natory, and (iii) t he
classification of vacant land and l'and’ appurtenant to a
building is discrimnatory. ~The |earned councel relied on
the decision of this Court in Kunnathat That hunn
507
Moopil MNair v. The ‘state of Kerala(l). It will be
renmenbered that the charging section in that case was s. 4
of the Travancore-Cochin Land Tax Act, 1955, which read as
fol | ows:
"4. Subject to the provisions of this Act,
there shall be charged and levied in respect
of all lands in the State, of what ever
description and hel d under whatever tenure, a
uniform rate of tax to be called the basic
tax."
Qur attention was drawn to the follow ng
passage in Chief Justice Sinha s judgnent:
"It is comon ground that the tax, /assum ng
that the Act is really a taxing statute and
not a confiscatory neasure, as contended on
behal f of the petitioners, has no reference to
i ncome, either actual or potential, from the
property sought to be taxed.........
Odinarily, a tax on land or |and revenue is
assessed on the actual or the potenti a
productivity of the | and sought to be taxed.
In other words, the tax has reference to the
i ncome actually made, or which could have been
made, with due diligence, and, therefore, is
levied with due regard to the incidence of the
taxation. Under the Act in question we / shal
take a hypothetical case of a nunber of
persons owni ng and possessi ng the sane area of
| and. One mekes nothing out of the '|and,
because it is arid desert. The second one
does not nmake any incone, but could rai se sone
crop after a disproportionately large invest-
ment of |abour and capital. A third one, in
due course of husbandry, is making the |and
yield just enough to pay for the incidenta
expenses and | abour charges besides |land tax
or revenue. The fourth is naking | ar ge
profits, because the land is very fertile and
capabl e of yielding good crops. Under, the
Act, it is manifest that the fourth category,
in our illustration, would easily be able to
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bear the burden of the tax. The third one may
be able to bear the tax. The first and the
second one wll have to pay from their own
pockets, if they could afford the tax. | f
they cannot afford the tax, the property is
liable to be sold, in due process of law, for
realisation of the public demand. It is
clear, therefore, that inequality is wit
large on the Act and is inherent in the very
provi sions of the taxing section. It is also
cl ear t hat there is no att enpt at
classification in the provisions of the Act.".
(1) [1961] 3 S. C R 779 91

508
W are wunable to holdthat the inpugned Act is discrim-
natory. The schene of the Act is that the narket value of

the land is first ascertained and then tax at 0.4 per cent
is levied. Under sub-s. (3) of 'S. 99 the Comm ssioner has
to determne the ~urged by the learned counsel that the
expression "estimated as to howto determne the narket

val ue of the land. It was urged by the |earned counsel that
the expression "estimated value" and the word "area" are
very vague. W are unable to agree with him in this
respect. In the context of determ ning the market value of
t he | and, which has a well-known connot at i on, t he
Commi ssioner is directed to | ook at thelands in the area of
the land which is being assessed. In the context he can

only look at the lands which are sinilarly situate, and are
simlar in nature to the | ands bei ng assessed, and the area
must rmean the locality in whichthe | and being assessed is
situate and the extent of the locality wuld be determned
by the well-known characteristics such-as commercial area,
residential area or factory area, etc. In other words the
sub-section is drawing the attenti on of the Conm ssioner to
the wel | -known principle, which is followed in assessing the
mar ket val ue, that lands simlarly situate and of 'simlar
potentiality should be taken as exenpl ars.

The next question that arises is whether fixing property tax
at 0.4 per cent is itself discrimnatory. We-are unable
to see howthis is discrimnatory. This Court has held
that the State |egislatures have power to |evy property tax
by assessing the mar ket value of it-—and |evying a
percentage on it. If all lands are assessed to the sane
rate of taxation we are unable to see how there is per  se
any discrimnation. The facts in Kunnathat- That hunni Mbopi
Nair v. The State of Kerala(l) were quite different. There
no attention was paid at all to the income of. ~the |I|and.
Here it is true that incone of the land is not (taken .into
consi deration and instead nmarket value is the basis of taxa-
tion But narket value of land always bears a definite
relationship to the actual or potential incone being derived
or derivable fromthe |and and there cannot be any objection
to alevy at uniformrate on the market val ue.

Ref erence was nmade to the decision of this Court in State of
Kerala v. Haji K Kutty(2). There the facts were again
quite different. The |egislature adopted the floor-area of

the building as the basis of tax irrespective of all other
consi deration. The market value of the property stands on a
di fferent footing because, like income, the market value of

property is one of the indices of the benefit which the
owner derives or can derive fromlt and the very concept of
market value takes, into account the present or t he
potential inconme and other relevant considerations.

(1) [1961] 3 S. C R 77.

(2) (1969) 1 S. C R 645
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It was next contended that the classification of vacant | and
is discrimnatory. Wil e | and appurtenant to a building

used as garden and as grounds for the nore beneficia
enjoyment of such building, not exceeding thrice the area
occupi ed by such building, has been treated as a part of the
building and taxed as such, land in excess of thrice the
area of a building and other |ands not appurtenant to
buil dings have been classified separately. The | earned
counsel said that the distinction is artificial as the 1|and
in excess of thrice the area of a building is also being
used for the sane beneficial enjoynent of the buil ding. It
seens to us that in cities |like Bangalore, where land is
scarce, excessive use of |land as gardens and grounds is not
in the public interest and the legislature can validly tax
the excess land on a different and higher basis. It may in
a particul ar case cause hardship but the legislature cannot
be denied the right to classify the lands in such a manner
Three tines the area occupied by a building is not a snal
area and we are unable to hold that this figure is not
reasonabl e.

It was said that the Act did not give any indication as to
whi ch | and woul d be treated as surplus but in our viewit is
nit necessary to specify the |ands because the idea is to
tax the excess |and being used for a particular building and
as this land would be located in a block it was not
necessary to specify the |and.

The last point urged before us was that this was a new tax
and the procedure prescribed in-s. 98 should have been
followed. W are unable to holdthat it is a newtax. Tax
was being levied before the 1964 Act. The | ands were being
assessed to property tax even before the 1964 Act, either
separately or as part of the building. W cannot say that
this tax 1is being inposed for the first tine wthin the
meani ng of s. 98.

In the result the appeal falls andis dismssed but in the
circunstances there will be no order as to costs.

G C Appeal di sm ssed.
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