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Thi s Appeal is against the Judgnment of the All ahabad H gh Court
dated 24th May, 2002.

Briefly stated the facts are as foll ows.

M's Dhanpur Sugar MIIs Linted [hereinafter called the
‘Conpany’] is having its Registered Ofice at Dhanpur, Bijnore

District, U P. It carried on business of manufacturing sugar. |In 1991
it opened, at Dhampur, a unit manufacturing Chemicals. |In 1993, it
opened a unit manufacturing Particle Board at Agwanpur, Moradabad
District, UP. In 1993, it established another unit nanufacturing

Sugar at Rozagaon, Barabanki District and in 1995 it established a unit
manuf acturing Sugar at Asnoli, Mradabad District, U P

By a Notification dated 21st February, 1997 certain exenptions
were granted to an undertaki ng which nmade a fixed capital investnent
of Rs.50 crores or nore in expansion, nodernization or diversification
or backward integration

On 17th May, 2000 the Conpany styling itself as Dhanpur Sugar
MIlls Goup of Industries filed an application before the Genera
Manager, District Industries Centre, District Bijnore. It clained
exenptions under the Notification dated 21st February, 1997 on
grounds of expansion, diversification and nodernization. This
application was rejected by an Order dated 31st Cctober, 2000 on
three grounds, nanely, (a) A joint application for nmultiple units is not
perm ssi bl e under the Rules; (b) The application was tine-barred; and
(c) the Conmpany was in arrears of tax for Rs.1742.25 | akhs. The
Conpany filed an Appeal to the Trade Tax Tribunal, against this O der.
Thi s Appeal was rejected by an Order dated 20th March, 2001. The
Trade Tax Tribunal held that every unit was a separate /' unit and that a
joint application could not be nade.

The Conpany then filed a Trade Tax Revision before the High
Court. The H gh Court has all owed the Revision and set aside the
Orders dated 30th October, 2000 and 20th March, 2001. The High
Court has directed the concerned authority to issue an Eligibility
Certificate under Section 4-A for the benefit of tax rebate on all goods
manuf actured as well as on the waste products. The H gh Court has
further directed reinmbursenent of ampunts paid earlier with interest
thereon at 9% fromthe date of deposit.

The questions for consideration by us are (a) whether one
application can be filed or each unit of an industrial undertaking needs
to file an application; (b) whether the application filed on 17th My,
2000 can be said to be tine-barred; and (c) whether the Conpany
was in arrears of tax for Rs.1742.25 [ akhs or in any other anount.

To answer these questions, one needs to notice various
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provisions as well as the concerned Notification. Under Section 8-A of
the U.P. Trade Tax Act, 1948 every deal er who commences busi ness,
during the course of an assessnent year and whose average nonthly
estimated turnover is as set out in sub-clause (d) thereof, must get
hinself registered. Rule 6 of the U P. Trade Tax Rules, 1948 provides
that the Assessing Authority will be the one within whose jurisdiction
the dealer carries on business. It further provides that if a dealer
carries on business within the limts of jurisdiction of nore than one
Trade Tax O ficer then he may decl are one of the places of his
busi ness as his principal place of business with an intimation to al
other Trade Tax O ficers, within whose jurisdiction his other places of
busi ness are situated, that the Trade Tax O ficer where the principa
pl ace of business is situate shall be the Assessing Authority in respect
of such dealer. Thus, in cases |like the present where a Conpany has
nore than one unit in different localities, the Conmpany can if it so
desires have the Trade Tax Officer of the principal place of business as
the Assessing Authority of that- Conpany.

Rel evantportion of Section 4-A of the U P. Trade Tax Act, 1948
reads as foll ows: -
"4-A. Exenption fromtrade tax in certain
cases. - (1) Notwi thstandi ng anythi ng contai ned
in this Act, where the State Governnent is of
the opinion that it is necessary so to do for
i ncreasing the production of any goods or for
pronmoting the developnment of any industry in
the State generally or any district or part of
district in particular, it my on application or
ot herwi se, in any particular case or generally by
notification, declare that the turnover of sales in
respect of such goods by the manufacturer
thereof shall, during such period not exceedi ng
fifteen years fromsuch date on or after the date
of starting production as nmay be specified by the
State CGovernment in such notification, which
may be the date of the notification or a date
prior or subsequent to the date of such
notification, and where no date is so specified
fromthe date of first sale by such manufacturer
if such sale takes place within six nonths from
the date of starting production and in-any other
case fromthe date follow ng the expiration of six
nmonths fromthe date of starting production
and subject to such conditions as may be
specified be exenpt fromtrade tax on sal e of
goods [whether wholly or partly] or be liable to
tax at such reduced rate as it may fix :

Provided that in respect of goods manufactured

in a new unit having a fixed capital investnent

of five crore rupees or nore or in an existing
unit which may make fixed capital investnent of
five crore rupees or nore in expansion

di versification, nodernization and backward
integration or in any one of them wthin such
peri od not exceeding five years as may be
specified in the notification, the exenption from
or reduction in the rate of tax may be granted.

(2) I't shall be lawful for the State CGovernnent
to specify in the notification under sub-section
(1) that the exenption from or reduction in the
rate of tax, shall be adm ssibl e\ 027

(a) generally in respect of all such goods
manuf act ured subsequent to the date of such
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notification; or

(b) in respect of such of those goods only as are
manuf actured in a new unit, the date of starting
producti on whereof falls on or after the first day
of Cctober, 1982; or

(bb) in respect of those finished goods which are
manufactured in a unit which has undertaken
backward integration; or

(c) in respect of those goods only which are
manuf actured in a unit which has undertaken
expansi on, diversification or nodernization on or
after April 1, 1990, and which, in case of
diversification are different fromthe goods
manuf act ured before such diversification, and in
the case of exenption-or nodernization are
addi ti onal production as a result of such
expansi on_or noderni zation; and

(d) only if the manufacturer furnishes to the
assessing authority an Eligibility Certificate
granted by such officer, in accordance with such
procedure, as nmmy be specified.”

(5) A manufacturer shall be entitled to the
facility of exemption from or reduction in the
rate of tax, notified under sub-section (1) --

(a) if he applies for such facility within six
mont hs fromthe rel evant date of

commencement of the period of facility referred

to in that sub-section or within six nonths from
the date of notification issued under that sub-
section or by Septenber 30, 1992, which ever,
expires later, for the entire period notified under
t he sub-section;

(b) if he applies for such facility later than the
date specified in Clause (a) only for part of the
peri od notified under sub-section (1), which

shal | be conputed fromthe date of the

application till the end of the period of facility;

(6) Were the State Governnent is of the

opi nion that the purpose for which the facility of
exenption fromor reduction in the rate of tax

was granted under this section has been fulfilled
or that the continuation of such facility is no
longer in public interest or is against the public
interest, it may, by notification, wthdraw such
facility granted to any industry, dealer or class
of dealers :

Provided that no such facility shall be w thdrawn
with retrospective effect.

Expl anati on.\ 027For the purposes of this Section--
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(3) ‘Date of starting production” mneans, the
|ater of the follow ng dates, nanely :

(a) the date of which any raw material (which
termincludes accessories, conponents, parts

and packing material) required for use in the
manuf acturing (whether on trial or comrercia

basis) or as the case may be, packing of the

goods is purchased for the first tine; or

(b) where the manufacture of goods is not
possi bl e wi thout power, the first date on which
power supply for manufacturing (whether on
trial or conmercial basis) fromwhatever source
i s obtained by the Unit

Provi ded that in respect of such raw material or
packi ng material purchased on or after April 1
1990 from outside India, the date of clearance
by the Customs Authorities under the Custons
Act, 1962, shall be reckoned as the date of its
purchase for the purposes of Cl ause (a)

Provi ded further that where any stage of
manuf acture is commenced before any of the
dates referred to above, the date of such
commencemnent shall be the date of starting
producti on.

(4) "Fixed capital investnent" neans val ue of
 and and buil ding and such pl ants including
captive power plant, machinery, equiprent,
appar atus and conponents, mnoulds, dyes, jigs,
and fixtures as have not been used in any ot her
factory or workshop in India :

Provi ded that\ 027

(a) for the purposes of

det erm ni ng val ue of | and and buil di ng
only the followi ng shall be taken into
account\ 027

(i) val ue of only such portion of |and
and building as is necessary for the
establ i shnment or running of the

factory or workshop of the unit;

(ii) expenses incurred in
regi stration of Iand and buil di ng under
the provisions of the Registration Act,
1908 and in devel opnent of |and as
devel opnent charges payable to any
statutory body;

(iii) the value of |and or building
al ready owned and gi ven by the
proprietor, partner, nanaging

director, pronmoter director or hol ding
conpany as his or its share in the
capital in case the unit is established
in such land or building;
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(iv) the anount or proportionate
amount paid or payable as prem um
during the period for which expansion
under Section 4-A is granted on

account of |ease and the expenses
incurred on registration of the |ease
deed under the Registration Act,

1908, in case the unit is established in
l and or buil ding taken on | ease;

(v) the value of |and or building
which is necessary for establishing or
running the unit under sone statutory
obl i gati on.

(b) for the purposes of

det erm ning val ue of plant including
captive power plant, machinery,

equi prent, appar atus and

conponents _only the following shal
be taken into account

(1) i nvest mrent whet her by neans of
purchase, hire or lease in such plant,
equi pment, apparatus,’ conmponents

and machinery as is necessary for the
establishment or running of the
factory or workshop;

(ii) i nvest ment as i-s necessary under
sonme statutory obligation;

(iii) expenses incurred in erection
and installation of such plant and
machinery and bringing it to the site.

(c) the State CGovernnent nmay be
notified order specify the procedure

for determining fixed capita

i nvest ment .

(d) if aunit has nmade fixed
capital investnment under two or nore
heads of expansion, diversification
noder ni zati on and backward

integration but fixed capita

i nvest ment made under each such

head is not as certainable, then the
break up of fixed capital investnent
furnished by the unit will be accepted.

(e) The facility of exenption
fromor reduction in the rate of tax on
the basis of fixed capital investnent in
a captive power plant will be avail able
when the unit does not sell the power
which is in excess of its consunption

to any person other than the Uttar
Pradesh State Electricity Board and in
case the unit sells such excess power

to person other than the said board

the unit will be liable to pay the tax on
the sale of its manufactured goods on
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pro-rata basis alongwith the interest
in accordance with the provisions of
sub-section (1) of Section 8.

(5) "Unit which has undertaken expansion
diversification or nodernization" means an
i ndustrial undertaking\ 027

(a) of a dealer who is not a defaulter in paynent
of any dues under this Act or the Central Sales
Tax Act, 1956 or under any |oan, schene,
adm ni stered by the Pradeshiya Industrial and

I nvest nent Corporation of Uttar Pradesh
regardi ng trade tax sale or purchase of goods;

(b) whose first date of production of goods\027

(i) of a'nature different fromthose
manuf actured earlier by such
undertaking in case of units
undert aki ng diversification, and

(ii) manufactured in excess of base
production in such undertaking in case
of units undertaki ng expansi on or
noder ni zation, falls at any tinme after
March 31, 1990;

(c) the production capacity whereof except as
provided in the proviso to sub-section (1) has

i ncreased by at |east twenty-five per cent as a
result of expansion or nodernization, or wherein
goods of a nature different fromthose

manuf actured earlier are manufactured after

di versification;

(d) wherein an additional fixed capita

i nvestment of at |east twenty-five per cent of
such original fixed capital investment (w thout
providing for depreciation) is nade.

(e) which has been established within the sane
district in which the existing industrial unitis
est abl i shed.

(6) For the purposes of this section the
expression "base production" neans, --

(a) eighty per cent of the installed annua
producti on capacity;

(b) maxi mum production achi eved during any
one of the preceding five consecutive
assessment years or if the unit were in
production for less than five years, the

maxi mum producti on achi eved during any one of
the precedi ng assessnent years whichever is
hi gher:

Provi ded that where a unit manufacturing nore
than one goods has not undertaken expansion
or noderni zation in respect of all such goods, its
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base production will be determ ned on the basis
of production of goods in respect of which
expansi on or noderni zati on has been

undert aken :

Provi ded further that where investnent nade
during certain period is clubbed together for the
purpose of determ ning the fixed capita

i nvestment, the production imrediately prior to
the date on which such investnent was first
started to be nade in respect of expansion or
noder ni zati on shall be taken into account for
determ ni ng the base production.”

Section 25 of the U P. Trade Tax Act provides that an application
for grant of Eligibility Certificate is to be made to the Genera
Manager, District Industries Centre of the district in which the unit
is situated. This Section al so provides that the State CGovernnent
may constitute Committees for disposal of applications for grant of
Eligibility Certificate. 1t further provides that an application of a
unit having a fixed capital investnment exceeding Rs.5 | akhs shall be
di sposed of by the Divisional Level Conmittee. Once the
Conmittee decides then the Eligibility Certificate is to be issued by
the Additional or Joint Director of Industries of the concerned
range.

The concerned Notification dated 21st February, 1997 reads as
fol |l ows:

"Whereas the State Governnent is of the
opinion that it is necessary for increasing the
producti on of certain goods in the State,
manuf actured by industrial units, having a fixed
capital investnent of rupees fifty crore or nore as
new units, or making an additional fixed capita
i nvestment of rupees fifty crore or norein
expansi on, noderni zation, diversification or
backward integration, to grant exenption from or
reduction in rate of tax to such units:

Now, therefore, in exercise of the powers under
Section 4-A of the Uttar Pradesh Trade Tax Act,
1948 (U. P. Act No. XV of 1948), hereinafter
referred to as the Act, the Governor is pleased to
declare that :--

1. (a) in respect of goods manufactured in a new
uni t established in the areas nmentioned in

Colum 2 of the Annexure the date of the starting
producti on whereof falls on or after Decenber 1

1994 but not later than March 31, 2000, no tax

shal | be payable, or, as the case may be, the tax
shal | be payable at the reduced rates by the

manuf acturer thereof on the turnover of sales of

such goods for the period of twelve years or till the
maxi mum anmount of tax relief by such exenption

from or reduction in the rate of tax as specified in
Colum 3 of the Annexure is achieved, whichever is
earlier. The period shall be reckoned fromthe date
of the first sale or the date followi ng the expiration
of six nonths fromthe date of starting production,
whi chever is earlier

(b) in respect of goods manufactured in a unit
whi ch has undert aken expansi on, noderni zation or
di versification on or after Decenmber 1, 1994 but
not |ater than March 31, 2000, in the areas
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mentioned in Colum 2 of the Annexure, no tax

shal | be payable or, as the case may be, the tax
shal | be payable at a reduced rate by the

manuf acturer thereof for the period of twelve years
or till the maxi mum amount of tax relief by such
exenption from or reduction in the rate of, tax as
specified in Colum 3 of the Annexure is achieved,
whi chever is earlier, on the turnover of sal es\027

(i) of the quantity of goods,

manuf actured i n excess of the base
production in the case of unit undertaking
expansi on or nodernization; and

(ii) of goods manufactured by the unit
which are of a nature different fromthose
manuf actured earlier by such unit in the
case of unit undertaking diversification

(c) in respect of goods manufactured in a unit,

whi ch has undertaken ‘ backward integration’ on or
after Decenber 1, 1994 but not |ater than March
31, 2000, in the areas nentioned in Colum 2 of
the Annexure, no tax shall be payable, or as the
case may be, the tax shall be payable at the
reduced rates by the manufacturer thereof on the
turnover of sales of such finished goods, for the
peri od of twelve years or till the maxi num anount
of tax relief by such exenption from or reduction
in the rate of, tax as specifiedin Colum 3 of the
Annexure is achi eved whichever is earlier on the
turnover of sales. The benefit of exenption from
or reduction in, the rate of tax to the unit which
has undertaken backward integration, shall be

admi ssible only if the unit starts manufacturing
such raw material, parts, intermediates or
conponents as were not manufactured by it to

such backward integration

2. The facility of exenption from or reduction in
the rate of tax including additional tax to any unit

on any transaction of sale shall not exceed five per
cent of the sale price. The tax including additiona
tax in excess of five per cent shall be payable by

such unit according to | aw.

3. The facility of exenption from or reduction in
the rate of tax shall be subject to the followng
conditions in addition to the conditions referred to

in Section 4-A of the Act:--

(a) that the unit will have a fixed capita
i nvestment of rupees fifty crore or
nore as a new unit or making an

addi tional fixed capital investnent of
rupees fifty crore or nore in
expansi on, noderni zation

di versification or backward
integration. The fixed capita

i nvest ment which is made during the
period of five years comrencing from
the first day of such investrment in the
case of expansion, nodernization

di versification or backward integration
and fromthe date of starting




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 9 of 18
production in the case of new units
will be included in fixed capita

i nvestment for the purpose of this
notification and also for the purpose
of exenption from or reduction in the
rate of, tax benefit;

(b) that the facility of exenption from or
reduction in the rate of, tax on the

basi s of new units expansion

noder ni zati on, diversification or

backward integration, as the case

may be, under this notification shal

not be simultaneously be available to

a unit availing such tax facility on the

sane basis under Section 4-A

(c) that the newunit is licensed or in
respect whereof a letter of intent has

been issued, or which is registered,

per manently or-otherw se, by the
appropriate authority in accordance

with any law for the time being in

force relating to licensing or

regi stration of such units;

(d) that the new unit is established on
 and or buil ding or both owned or

taken on | ease for a period of not 1less
than fifteen years by such unit or

allotted to such unit by the Central or

the State Governnent or any

Gover nment Conmpany or any

Cor porati on owned or controlled by

the Central or the State CGovernment;

(e) that the exenption fromtax or as the
case may be, reduction in the rate of

tax shall be admi ssible only in respect

of such goods manufactured by the

unit and such by-products and waste-

products as are mentioned in the

eligibility certificate issued to such

unit under Section 4-A

(f) that the said unit furnishes to the
assessing authority concerned an
eligibility certificate granted in this
behal f by the General Manager

District Industries Centre, Area

Devel opnent O ficer (Industry) of the
concerned Industrial Devel opment

Aut hority, Additional or Joint Director
I ndustries of the range or Additiona
Director or Joint Director Industries of
the concerned I ndustrial Devel opnent
Authority, as the case may be:

(9) that the exenption from or reduction
inthe rate of, tax under this

notification shall be available to a unit
only when fixed capital investnent or

as the case nmay be, an additiona

fixed capital investnent of at |east

rupees fifty crore is made by it as
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specified in clause (a) of Para 3. |If
the investnent is not so nade by a

unit, it shall be liable to pay penalty, if
any, inposed and the entire tax

benefit availed by the unit together

with interest thereon shall becone

due and be payable by the unit as
admitted tax, such unit shall however
before it starts availing facility under
this notification creates first or second
charge on its property in the favour of
the State Governnent, sufficient to

cover its aforesaid liability;

(h) that the total amount of tax
exenption under the Act as-also

under the Central Sales Tax Act,; 1956
(Act No. 74 of 1956) in any
assessnment year shall not exceed the
amount which is equal to the nultiple
of percentage nentioned i n"Colum 3
of the Annexure and the fixed capita
i nvest ment, made by the unit during
the said assessnent ‘year, but the
amount of exenption under both the
aforesaid Acts up to the end of any
assessment year shall not exceed the
amount equal to multiple of

per cent age menti oned in Col um 3 of
the Annexure and the fixed capita
investment in the case of a new unit
or additional fixed capital investnent,
as the case nay be, nade up to the
end of that assessnent year

(1) that the unit shall after close of every
assessment year during which

exenption from or reduction in the
rate of tax is admissible but not later
than thirty days of the approval of its
bal ance sheet by concerned authority

of the unit submt to the assessing
authority a certificate froma
chartered accountant in respect of

each assessment year. Such

certificate shall contain the follow ng
details :--

(a) addi tional fixed capita
i nvest nent nmade during the
assessnent year;

(b) cunmul ative additional fixed
capital investment made from or
after Decenber 1, 1994 up to the

cl ose of such assessnent year; and

(c) amount of tax exenption
from or reduction in the rate of,
tax availed by the unit during the
assessment year and fromor after
Decenmber 1, 1994 up to the close
of such assessnent year

(d) the facility of exenption from
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or reduction in the rate of, tax
under this notification shall not be
avail able to such industrial units as
are notified by the State

Gover nmrent .

4, That the period of facility of exenption from or
reduction in the rate of tax shall be reckoned
fromthe first date of production,--

(a) of goods of a nature different from
those manufactured earlier by such
unit in case of diversification

(b) of goods manufactured in excess of
the base production in the case of unit
undert aki ng expansi-on noder ni zati on;

and

(c) of such raw nmaterial , parts,
i nternediate or conponents-as were
earlier inported from outsidethe
State and not manufactured by the
unit whi ch has undertaken backward

i ntegration.

5. Fi xed capital investnent or additional fixed
capital investnment, as the case may be, my,

unl ess ot herwi se established, be determned in

the case of an industrial undertaking financed

by a term | oan advanced by a public financia
institution or a Schedul ed Bank according to the
certificate to that effect issued by such
institution or the Bank and in any ot her case,
according to \ 026

(a) the value of the land certified by the
Col l ector in accordance with the

procedure | aid down for determ nation

of the value of land for the purpose of
paynment of stamp duty under the

I ndi an Stanp Act, 1899;

(b) the value of building certified by an
eval uat or approved by the Incone
Tax Department for the purpose;

(c) the val ue of plant, machinery,
equi prent, apparatus, conponents,
noul ds, dyes, jigs and fixtures

certified by a Chartered Accountant.

6. In determining the fixed capital investnent in
case of new units or additional fixed capita

i nvestnment referred to in clause (d) of

expl anation (5) or clause (ii) of explanation (7)
of Section 4-A in case of units which have

undert aken expansi on, diversification or
noder ni zati on or backward integration, the
investment in only such |and, building, plant,
machi nery, equi pnment, apparatus, conponents,

noul ds, dyes, jigs, and fixtures shall be taken
into account as were acquired on or before
expiration of the period specified in sub-clause
(a) of Para 3 of this notification.
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7. (1) Turnover of sale of goods in any
assessment year to the extent of the quantity
covered by base production of that year and
the stock of base production of previous years
shal |l be deemed to be the turnover of base
producti on.

(2) Only the turnover of goods in any

assessment year in excess of the quantity
referred to in sub-para (1) shall be entitled to
the facility of exenption from or reduction in
the rate of, tax.

ANNEXURE

Sr.No. ~Location of units

Monetary limt

Limt benefit of

up to

whi ch the

exenption from

or reduction in the rate

of tax under the Act together
with the benefit of exenption
from or reduction in the

rate, of tax under the Central
Sal es Tax Act, 1956 is

adm ssi bl e.

1. 2

1. The districts of Al nora, Banda,
Chanol i, Dehradun, Fat ehpur,
Ham r pur, Jal aun, Jaunpur,
Kanpur (Dehat), Mhoba,

Nai nital, Pauri Garhwal,

Sul tanpur, Uttar Kashi,

Pi t horagarh, Tehri Garhwal,

Udham Si ngh Nagar and

Growm h Centres.

2. (i) The districts of Azangarh,

Ambedkar Nagar, Bahrai ch,
Bal i a, Barabanki, Basti, be,
Badaun, Bul andshahr, Deori a, i nvest ment .
Et ah, Et awah, Fai zabad, Far r ukhabad,
Ghazi pur, Conda, Hardoi, Jhansi,
Lal i tpur, Mainpuri, Mathura, Mau,
Mor adabad, Padrauna, Pilibhit,

Pr at apgarh, Rae Bareli, Ranpur,

Shahj ahanpur, Siddarth Nagar,

Si tapur and Unnao.

(ii)The area of Allahabad District in
South of the river Jamuna and
Confl uent Ganga (excl uding the
Area included under Minici pal
Cor porati on, Allahabad).

(iii) The Taj Trapezium area.

(iv) Geater NO DA Industri al
Devel opnent Area.

3. The Districts of Agra (excluding
Taj Trapezium area), Aligarh

150 per
capital

3

250 per cent of the fixed capital

i nvest nent. or as the case nay
be the additional
i nvestment .

fixed capital

200 per cent of 'the fixed capital
invest ment or as the case may

the additional fixed capital

cent of the fixed

i nvest nent or

as
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(excluding Taj Trapezium area), the case may be, the
Al | ahabad (excluding the area in addi tional fixed capita
South of rivers Jamuna and i nvest ment .

Confl uent Ganga but including the
Area included under Minicipa

Cor poration, Allahabad), Bareilly,
Bhadohi, Bijnore, Firozabad (excl uding
Taj Trapezium area), Chazi abad
excluding (Greater NO DA Industria
Devel opnent Area), Gorakhpur

Hari dwar, Kanpur (Nagar), Lakhi mpur
Kheri, Lucknow, Maharajganj, Meerut,
M rzapur, Muzaffarnagar, Saharanpur
Sonbhadra and Varanasi .

M. Sunil Gupta, Additional Solicitor CGeneral for the State of
U P., submtted that the readi ng of the above provisions and the
Notification along with Form 46 (being the formin which an application
for exenption is to be made) clearly indicate that for the purposes of
exenption-each unit is considered to be a separate entity. He subnits
that to avail the benefits of the Notification, an investnent of Rs. fifty
crores or nore nust be in respect of one unit only. He submtted that
the Conpany meking a capital investment of Rs. fifty crores or nore in
its various units cannot, by clubbing the units, claiman exenption
under the said Notification. He further submtted that, in any event,
the application was made bel atedly and, therefore, deserved to be
di sm ssed. He subnmitted that even otherw se the Conpany was in
arrears of tax approximating Rs.1742.25 | akhs and, therefore, also
they were not entitled to the benefit of the Notification

On the other hand, M. Sudhir Chandra, on behalf of the
Conpany, submtted that a reading of the provisions and the
Notification nake it clear that it is the Conpany which is to make the
i nvestment and get the benefit of tax exemption. He submitted that,
therefore, so long as the Conpany nakes a capital investment of Rs.
fifty crores or nore even though such investment is spread over
various units of the Conmpany it beconmes entitled to 'the benefit of the
Noti fi cati on.

M. Sudhir Chandra cited a nunber of authorities for the
proposition that Notifications have to be interpreted keeping in view
the object. He subnmitted that the object was to encourage
i nvestments and production. He submitted that a |iberal interpretation
whi ch advances the object of the Notification should be given. M.
Sudhir Chandra relied upon the authorities in the cases of Oblum
El ectrical Industries Pvt. Ltd., Hyderabad vs. Collector of
Custons, Bonbay, reported in (1997) 7 SCC 581; Conmi-ssi oner
of Sales Tax vs. Industrial Coal Enterprises, reported in (1999) 2
SCC 607 and K. R Steel Union Ltd. vs. Conm ssioner of Custons,

Kandl a (Gujarat), reported in (2001) 4 SCC 736. In our view, there
can be no dispute with the above nentioned proposition of |aw.
Therefore, there is no necessity to consider in detail the authorities
relied upon.

In our view, the answer depends on the wordi ng of the
Notification read along with Section 4-A of the U P. Trade Tax Act.
One nust also keep in mind Rule 6-A of the U P. Trade Tax Rul es
whi ch provides that if a dealer is carrying on business in nore than
one place then the Assessing Authority for that deal er can be one
where his principal place of business is.

It is undisputed fact that the principal place of business of the
Conpany i s Dhanmpur, District Bijnore. The exenption claimnmed by the
Respondent, under the Notification dated 21st February, 1997, was for
expansi on, nodernization or diversification. Wat is a "Unit" for
pur poses of expansion, diversification or nodernization has been
defined in Section 4-A (6) (5), which has been set out hereinabove.
Under this "unit" neans an "industrial undertaking” of a dealer who is
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not a defaulter and who neets the requirenents as set out in sub-
clause (b) thereof. The dealer, indisputably, is the Respondent
Conpany. The industrial undertaking of the Respondent is the
Conpany. It is the Conpany which will be paying the tax and which
will get the benefit of exenption, if entitled to it.

M. Sunil Gupta , the learned A.S.G however submtted that a
readi ng of the various sub-clauses indicates that the term"Unit" refers
not to the industrial undertaking as a whole but to a unit of the
Conpany. He subnitted that C ause (b) requires that the 'first date of
producti on of the goods’ consequent upon the expansion
noder ni zati on or diversification of the undertaking in question should
be a date falling at any time after March 31, 1980. He submitted that
the expression the 'first date of production of the goods’ can have
reference to the production of goods by only one manufacturing
concern or entity at a time. It cannot refer to nultiple manufacturing
concerns of the deal er taken collectively because all of them would not
be expected to have a conmon first date of production of the goods.

In our view clause (b) clearly indicates that the referance is to the

i ndustrial undertaking as a whole and not a unit of the industria

undert aki'ng. There could be diversification in one unit in respect of
which the first date of production would be as per clause (b)(i). Cause
(b)(ii) puts the nmatter beyond any doubt. It uses the words "in such
undertaking in case of units undertaki ng expansi on or nodernization".
Thus now there is clear referance not just to the undertaking i.e. the
Conpany but also to Units of that Conpany. The term"units" clearly
refers to nore than one unit. This shows that the expansi on and

noderni zati on can be in nore than one unit.

M. Sunil Gupta , the learned A S.G next relied on clause (c)
and subnmitted that in cases of expansion or nodernization clause (c)
required that the production capacity of the undertaking should
i ncrease by at |east 25% He submitted that this increase is relative
and has to be achieved in conparison tothe pre-existing figure of
"base production’. He submitted that the increase contenplated is not
in the enhanced production of all the manufacturing concerns taken
collectively together in conmparison with their collective pre-existing
' base production’. He submitted that there would be no sense in
conparing the over-all production capacity of all the manufacturing
concerns of the deal er regardl ess of the goods (products) they are
manuf acturing at different places (possibly in different States) and by
nmeans of different kinds of plant, machinery etc. He submitted that
such an interpretation would render the provision-both inplausible and
unwor kabl e. He submitted that the increase in production in respect of
any one particular manufacturing concern under expansion or
noder ni zati on can and shoul d be conpared with the pre-existing
figure of 'base production’ of that concern-only. In our view it is not
necessary for us to deci de whether the production capacity of the
undertaking or a unit is to be considered. Even if production capacity
of only the unit/s, in which expansion, nodernization or diversification
has taken place, is to be taken into account then also it would not
show that the entire investnent is to be only in one unit. The very
fact that this clause is dealing with all 3 aspects-i.e. expansion
noderni zati on and diversification shows that in nost cases they would
be in separate units.

We are al so uni npressed by the subm ssion that in cases of
diversification if the meaning given is that the goods nmanufactured
shoul d not have been manufactured by the deal er anywhere in any

concern of his, whether the present concern applied for or any other
concern at any other place, then again the provision would be deprived
of all its sensibility and reasonabl eness and would serve no purpose.
It is the industrial undertaking which is diversifying in sone or one of
its unit. Undoubtedly the industrial undertaking may diversify in any
one of its units. But that does not mean that it is the unit and not the
i ndustrial undertaking which is diversifying.

M. Sunil Gupta , the learned A.S.G next submitted that clause

(d) brings out the necessity of giving the narrow nmeaning to the
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expression 'industrial undertaking . In our view clause (d) nmakes it
clear that it is the industrial undertaking and not a unit which is
maki ng the additional fixed capital investrment. It could not be denied
that the provision for depreciation would necessarily be made by the
Conpany. Thus it is the Company who has to make an additiona

i nvestment of at |east 25% w t hout providing for depreciation

M. Sunil Gupta, the learned A S.G, placed very strong reliance

on sub-clause (e), which reads as follows: -

"whi ch has been established within the sane

district in which the existing industrial unit is

est abl i shed. "

He subnmitted that clause (e) proves beyond any doubt that the
expression 'industrial undertaking envisages only one nmanufacturing
concern at a tine and not all such concerns belonging to the dealer
He subnmitted that the expression 'the existing industrial unit’ brings
about the nuch wanted connectivity between the old existing
manuf act uring concern-and its enhancement (expansion
noder ni zati on-or diversification) in terns of establishnment of both
being required in one and the sanme district. He submitted that this
clause required that the enhanced portion (expansion, nodernization
and diversification) of an undertaking should be located in the sane
district as the original '"existing industrial unit’ of that undertaking. He
submitted that if it is located outside that district, the | aw woul d not
treat it as expansion, nodernization or diversification of that
undertaking. |In that event, it would be nore akin to a new unit rather
than an expanded or mnodernized unit or a unit undergoing
di versification. He subnitted that the requirenent as to | ocation
nanely, that the enhanced portion of the undertaking should be
"established within the sanme district in which the existing industria
unit is established; can have reference only to one nanufacturing
concern (the existing industrial unit) at a tine i.e. the one particul ar
concern which is undergoi ng expansion etc. and the district in which it
is located and not to all the concerns (all the existing industrial units)
bel onging to the dealer for they may possibly be | ocated even in
different districts.

We are unable to accept this subm ssion. This sub-clause
nerely sets out that the expansion, diversification or nodernization
nmust be in respect of a unit, which has been established within the

sanme district in which the industrial unit is-established. In this case,
t he expansion, diversification or nodernization is not clainmed in

respect of any newunit. It is clained in respect of existing units at
Dhampur, Agwanpur, Rozagaon and Asnoli. That the term"Unit" in

the context of expansion, diversification and noderni zation refers to
the Industrial Undertaking and not to a unit of an Industria
Undert aki ng. Thus an expansion of one unit at the sane |ocation or a
noder ni zati on of any unit or a diversification in an existing unit would
suffice. Al that this clause is ensuring is that there is distinction
bet ween a new unit and an expansi on, nodernization and

diversification. A new unit nay be at a different place but expansion,
noder ni zati on or diversification nmust be at the place/places where the
existing units of the industrial undertaking are situated.

M. Sunil CGupta, learned A.S.G next submitted that the
definition of the expression 'base production’ in Explanation (6) further
underscores the individual identity of each manufacturing concern. He
submitted that one of the two figures, whichever is higher, is taken as
the base production \026 either eighty percent of the installed annua
producti on capacity or the maxi mum producti on achi eved duri ng any
one of the preceding five consecutive assessnment years. He subnitted
that this can have reference only to the production capacity or
production figures in respect of the one 'existing industrial unit’ which
i s under goi ng expansi on etc. He submitted that the concept of ’'base
production’ has rel evance only to expansi on and noderni zati on and
not to diversification. He subnitted that if a w de meani ng of
"industrial undertaking’ viz. multiple concerns belonging to a dealer is
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applied, the production capacity and production figures of the other
manuf acturing concern or concerns of the deal er, producing possibly
even sone ot her kind of goods, shall have to be taken into
consi deration even though it would be wholly irrelevant for the
pur poses of determ ning the base production of the particular concern
under goi ng expansion for there would be no rational basis or |inkage
for conparison between the two. He subnmitted that this is also in
consonance with the first proviso to Explanation (6). He relied on the
first proviso and submtted that whilst dealing with one unit
manuf acturing nore than one goods but not undertaking expansion
etc. in respect of all such goods, requires the base production to be
determ ned only on the basis of production of goods in respect of
whi ch the expansion etc. has been undertaken. He subnmitted that in
such a case, the conparison. is nade even nore specific. It is
determi ned not nerely unit-w se but even goods-w se.
We are uni npressed by these subm ssions. As stated above even if the
figures are to be in respect of-only one unit it still would not nean that
the entire investment of Rs. 50 crores or nore nust be in one unit
only. Separate figures of each unit in which expansion, nodernization
or diversification has taken place may and can be worked out.
That the expansion, nodernization or diversification need not be
in one unit is also clear fromthe wording of the Notification

The Preanble to the Notification reads as follows : -
"Whereas the State Governnent is of the
opinion that it is/necessary for increasing the
producti on of certain goods in the State,
manuf actured by industrial units, having a fixed
capital investnment of rupees fifty crore or nore
as new units, or naking an additional fixed
capital investment of rupees fifty crore or nore
i n expansi on, nodernization, diversification or
backward integration, to grant exenption from
or reduction in rate of tax to such units.”

Thus, the Preanble shows that the capital investnent of Rs. fifty
crore or nore has to be in a new unit or in expansion, nodernization
and diversification. To be noted that to the words "expansion
noder ni zati on and diversification", there are no qualifying words. It is
not stated that these nust be in one unit of the lndustria
Undert aki ng. The Preanble, therefore, clearly supports the case of the
Respondents that the expansion, diversification and nodernization
need not be only in one of the units of the Industrial Undertaking.
This becones further clear that if one |looks at Cause (1) of the
Notification. Under sub-clause (a) the benefit is in respect of a new
unit but under sub-clause (b) it is in respect in a unit which has
undert aken expansi on, nodernization or diversification between 1st
December 1994 and 31st March 2000. As seen above, the term ‘Unit’
has the neaning as defined in Section 4-A. As we have already seen
Section 4-A defines the term‘Unit’ to nmean an industrial undertaking,
whi ch has undertaken expansi on, noderni zation and diversification
Even under the General C auses Act, where the context so requires 'the

si ngul ar can include the plural. A plain reading of the Notification
shows that for "expansion, nodernization and diversification" it is the
i ndustrial undertaking which is considered to be the "Unit".~ This is also

clear fromfact that in the Notification wherever the words "expansion
noderni zation or diversification" are used, there is no qualifying words
to the effect "in any one Unit". In none of the clauses is there any
requi renent of the investment being in one unit of the Industria
Undertaking. Wrds to the effect "in a particular unit" or "in one unit"
are mssing. To accept M. Sunil Gupta’ s subm ssion would require
adding words to a Notification which the Governnent purposely
onmitted to add

Even ot herwi se, the purpose of Notification being to encourage
i ncreased production and to give benefit to industries which have
invested Rs. fifty crore or nore in the State and whose production has
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thus increased, an interpretation nmust be given which wuld extend
benefit to such industries. There would be no purpose in denying, an

i ndustry which has invested Rs. fifty crore or nore and whose

production in the State has as a result increased, the benefit of the
exenption granted by this Notification merely because the whol e of

the investment is not in any particular unit. Thus even where the

i nvestnment is nmade by the Conpany in nore than one units, so |ong

as the total investnment is Rs. fifty crore or nore, the benefit of the
Notification woul d be available. Such benefit would then be distributed
in the manner set out in the Schedul e depending on where a unit in

whi ch expansion, diversification or nodernization has taken place, is
situated. Thus, for exanple, in respect of the units situated in

Bar abanki and Moradabad, the benefit would be to the extent of 200%

of the fixed capital investnment in those units, whereas in respect of
units in Bijnore the benefit would be to the extent of 150% of the fixed
capital investrment inthat unit. Sinilarly, the base production and the
starting date of production could be in respect of those units. However,
it is the Conmpany which has nmade the investnment. It is the Conpany
which is paying thetax. It is the Conpany whi ch woul d be getting the
benefit of the exenption. The nmanner in which the Conpany gets the
benefit woul d be as set out hereinabove.

The second question is whether the application could have been
rejected on the ground that it is tine-barred. The relevant portion of
Section 4-A(5) reads as follows:

"(5) A nmanufacturer shall be entitled to the
facility of exemption form or reduction in the
rate of tax, notified under sub-section (1) --

(a) if he applies for such facility within six
nonths fromthe rel evant date of

commencenent of the period of facility
referred to in that sub-section or within six
nonths fromthe date of notification issued
under that sub-section or by Septenber 30,
1992, which ever, expires later, for the
entire period notified under the sub-section

(b) if he applies for such facility later than
the date specified in Clause (a) only for part
of the period notified under sub-section (1),
whi ch shall be computed fromthe date of

the application till the end of the period of

facility;

Thus, even if an application is made at a later date it does not
preclude the dealer fromgetting the benefit of the exenption. |f an
application is nmade at a |ater date the benefit of exenption will be
l[imted. It will be conputed fromthe date of the application till the

end of the period of facility. This, therefore, was no ground for
rejecting the application

The third ground on which the application was rejected was that
the Respondents were in arrears of tax. W, however, find that the
Respondent s had obtained stay orders fromthe Hi gh Court. Neither
side could enlighten us, whether for any period when there were no
stay orders the Respondents were still in arrears of tax. During the
period the stay orders were in operation the Respondents cannot be
said to be in arrears of tax. During the period of the stay the
Respondents were not bound to pay. Therefore, they cannot be said
to be in arrears. These are matters of fact which need to be | ooked
into by the Assessing Authority.

We are, therefore, of the opinion that the Assessing Authority
was wong in rejecting the application on the ground that a joint
application was not permssible. As stated above, a joint application is
perm ssible. As the principal place of business is at Bijnore, the
Assessing Authority would be the General Manager, District Industries
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Centre, Bijnore. |If this Oficer or the concerned Commttee requires
any further information fromany other District, it can always call for
information fromthe concerned Oficer of the other District/s or even
call upon the Conpany to furnish relevant information.

We, however, find that the Hi gh Court was wong in directing
i ssuance of an Eligibility Certificate as well as directing rei nbursenent
of the anmpunts paid. Whether, factually, there has been any
expansi on, nodernization or diversification has to be ascertai ned by
the concerned Commttee. The Committee will also have to deternine
to what extent there has been expansi on, nodernization and/or
diversification after ist Decenber 1994 and before 31st March 2000.

The Assessing Authority will also require to consider whether C ause
3(b) of the Notification'is applicable and whether the expansion
noder ni zati on and diversification now clained is not in respect of any
exenption already claimed and made available to the Respondent -
Conpany or any of its units earlier. It nust be nentioned that under
an earlier Notification dated 13.8.1991 various units of the
Respondent - conpany had applied for exenption and had been granted
exenption to certain extant.

Thus, we set aside that portion of the inpugned O der which
directs issuance of the Eligibility Certificate and directs reinmbursenent.
W remit the matter back to the Divisional Level Committee which
shal | decide the application on its merit within a period of six nonths
fromtoday. The Committee, anobng the other things, will consider
whet her the Conpany was in arrears of tax. It is again clarified that
during the period of stay orders the Conpany cannot be said to be in
arrears of tax.

Wth these observations, the Appeal stands disposed of. There
will be no order as to costs.




