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ACT:

Keral a Essential Articles Control  (Tenporary  powers)
Act, 1961, S.2(a) and S.3-Kerala State Electricity Supply
(Kerala State Electricity Board and Licensees Areas)
Surcharge Order nmade under s. 3-Constitutional validity of -
constitution of India, 1950-Art. 246-Notw thstanding" ~and
"Subject to" in Art. 246(1) and (3) neaning of-Entries 43
and 44 of List | and Entry 38 of List Ill-Doctrine of pith
and subst ance.

Presidential assent-If could be given to cure possible
repuganancy-|f could be given to notifications-Assent to the
whole Act not nerely to one amendnent when referred-
Subor di nate Legi sl ation-Principle regarding validity of.

Section 2(a) of the Kerala Esseential Articles Contro
(Tenporary Powers) Act, 1961 defines "essential article" as
meani ng any article (not being an essential article as
defined in Essential Commobdities Act. 1955) which may  be
declared by the Governnment by a notification to be an
essential article. Section 3 enables the State CGovernnent,
if of the opinion that it is necessary or expedient so to do
for maintaining or increasing the supplies of any essentia
article etc. to nake «certain notified orders. The Act was
originally intended to be in force for five years but its
life was extended by successive anmendnents.
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HEADNOTE:

In exercise of powers conferred by s.2(a) of the Keral a
Act, the State Covernment declared 'electricity’ as an
essential article in 1965. |In 1968, the State Covernment
passed an Oder called the Kerala State Electricity Supply
(Kerala State El ectricity Board and Licensees Areas)
Surcharge Order, 1968, under s.3 of the Kerala Act, by
which, the State Electricity Board was required to coll ect
surcharge from non-licensee consuners of electricity even
though the Board may have entered into long termcontracts
with them with regard to the rate at which electricity was
to be supplied to them

The respondents, who wer e bul k consuners of
electricity, questioned before the Hi gh Court the validity
of the order. The order having been struck down by the Hi gh
Court, in appeal to this Court, the respondents supported
the judgnent of the H.gh Court on the grounds: (i) The
Keral a Act is repugnant to the Electricity Act, 1910 and the
Electricity (Supply) Act, 1948 (both of which are Centra
Acts) and, ~in particular the latter, which falls wthin
Entries 43 and 44 of List I; and that the State Act trenches
upon the field occupied by the 1948-Act which falls partly
under Entry 43 of List | and partly under Entry 38 of List
[11. On behalf of ‘the appellants it was contended that the
Kerala Act falls under Entries 26 and 27 of List Il, and in
any event, the Presidential assent to the Kerala Act has
cured the repugnancy.

Al'l owi ng the appeal (per maj ority-Al agi ri swam ,
Bhagwati, Goswam and Sarkaria, JJ.):
N

HELD: The Kerala Act, the declaration of 'electricity’
as an essential article wunder s. 2(a), and  the Surcharge
O der made under s. 3, are valid. [581 G

1. The question of repugnance arises only in case both
the legislations fall within the sane List, nanely, @ List
[11. If any legislation is enacted by a State Legislature in
respect of a matter falling within List | that will 'be void.
There can, therefore, be no question of repugnance between
the Electricity Act, 1910 and the Electricity (Supply) Act.
1948 on the one hand, and the Kerala Act on the other if the
first two Acts fall in List I or List-Ill and the State Act
in List Il. [562 DO

I ndu Bhushan v. Sundari Devi [1970] 1 S.C.R 443
referred to.

553

2. (a) The words "notw thstanding” in —clause (1) and
"subject to" in clause (3) of Art. 246 of the Constitution
mean that where an entry is in general ternms in List |l and
part of that entry is in specific terms in List I the entry
in List | takes effect notwithstanding the entry in List I1.
This is also on the principle that the 'special" excludes
the "general" and the general entry in List Il is subject to
the special entry in List I. [563 C

(b) The word "notwi thstandi ng" also neans that if it is
not possible to reconcile the two entries the entry in List
| will prevail. But before that happens attenpt should be
made to decide in which List a particular legislation falls.
For deciding under which entry a particular |egislation
falls, the theory of "pith and substance" has been evol ved
by Courts. |If in pith and substance a legislation falls
within one list or the other, but some portion of the
subject matter of that legislation incidentally trenches
upon and mght come to fall under another List, the Act as a
whol e woul d be wvalid notwi t hstanding such incidenta
trenching. [563 D E]
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(c) Both the 1910 Act as well as the 1948-Act are
existing law as contenplated under Art. 372 of the
Constitution. An existing law continues to be valid even
though the legislative power wth respect to the subject
matter of the existing law mght be in a different List
under the Constitution from the List under which it would
have fallen wunder the Government of India Act, 1935. But,
after the Constitution cane into force an existing | aw could
be amended or repealed only by the Legislature which woul d
be competent to enact that law if’ it were to be newy
enacted. [566 G

3(a) The Statenent of Objects and Reasons though not
rel evant for the purpose of interpreting the sections of an
Act, will throw light wupon the object of the Legislature
fromthe historical point of view[569 A

(b) The 1948-Act was  enacted for the purpose of co-
ordi nated devel opnent of electricity in India on a regiona
basis. The Statenment of objects and Reasons states that
there was necessity for the constitution of sem -autononous
bodies like  Electricity Boards to adm nister grid system on
quasi -commerci-al lines. The Act deals with the incorporation
and regulation of Electricity Boards. It created a centra
authority (which is not an incorporated body) as well as
vari ous provi nci al Electricity Boar ds (whi ch are
i ncorporated bodies). A Provincial Electricity Board | ocated
in one Province and operating in a neighbouring Province
could carry on its operations by agreenent with the other
Province or Provinces. The jurisdiction of ‘an Electricity
Board, however, was confined mainly to the jurisdiction of
an Province under the Act the executive power vested in the
Provi nces. The Statenent of objects and Reasons further says
that the seni-autononobus Electricity Boards contenplated
under the Act could not be set up by provincial Governnents
under the then existing constitutional Act as they would be
in the nature of trading corporation within the nmeaning of
entry 33 of the Federal Legislative List of the Governnent
of India Act, 1935. [568A-H

4. The argunment that the 1948 Act falls under entries
43 and 44 of List | has no substance. [568 A]

(a) A reading of the Statenent of Objects and Reasons
shows that the 1948-Act was a | egislation under an entry in
the Concurrent List. Although the Statenent of objectcs and

Reasons nentions entry 33 of the Federal List of the
CGovernment of India Act, 1935 (corresponding to entries 43
and 44 of List I of the Seventh Schedule to the

Constitution) it does not show that the 1948-Act falls under
entry 44. Nor is the fact that entry 33 of List | of the
Government of India Act, 1935 was nentioned in the Statenment
of objects and Reasons a conclusive test. [568 E]

(b) From an exami nation of the provisions of the 1948-
Act it would be obvious that one part of the Act deals with
the constitution of the Board,the incorporation of the Board
and the regulation of its activities. But the main purpose
of the Act is for, rationalising the production and supply
of electricity. The regulation contenplated in entries 43
and 44 of List | is not regulation of the business of
production, distribution and supply of electri-
554
city of the Corporation. The provision regarding the
i ncorporation and regul ation of Electricity Boards shoul d
be taken to be only incidental to the provisions regarding
production, supply and di stribution of electricity.
Therefore, the provisions of the 1948 Act regarding the
Board's functions do not nake it one falling under entry 43
of List I. [570 H 571A]
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R C. Cooper v. Union [1970] 3 S.C.R 520 and Rant anu
Housi ng society v. Maharashtra [1971] 1 S.C.R 719 foll owed.

(c) The 1948-Act in pith and substance, should be
deened to be one falling under entry 38 of List IIl. In the
Present case the incorporation of the Stage Electricity
Boards is merely for the rationalisation of the production
and supply of electricity, for taking measures conducive to
el ectrical devel opnent and for all natters incidenta
thereto. Furthernore, Electricity Boards are not trading
corporations; they are established to pronote co-ordinated
devel opnent of the generation, supply and distribution of
electricity on a no-profit-no-loss basis. In the discharge
of their functions, they are guided by directions on
guestions of policy given by the State Governments. There
are no sharehol ders and-there is no distribution of profits.
This is another reason why the 1948-Act cannot be said to
fall under entry 43 of List |I. [573 B-D

(d) Even assuming that part of the 1948-Act is a
| egislation with respect to incorporation and regul ation of
a trading corporation, falling under entry 48 of List | of
Schedul e Seven, the rest ~of it-wll fall under entry 38 of

List Ill. The Kerala ‘Act has nothing to do wth the
i ncorporation and regulation of the Electricity Boards and,
therefore, it <can only relate to entry 38, List IlIl, if at

all. [573 F-G

(e) The 1910 and 1948-Acts together forma conplete
code with respect to entry 38 in List 11l and the Board is
only an instrunent fashioned for carrying out this object.
[571 A

(f) Therefore both the 1910-Act and 1948- Act coul d be
anmended or repealed by the Parlianment and al so by the State
Legislature if it obtains Presidential assent to an Act
amendi ng or repealing the 1910- Act or 1948-Act. [566 H]

A. K Krishna v. State of Madras [1957] SCR 399; P. N
Kaul v. The State of J & K [1959] Supp.2 SCR 270 and J & K
State v. M S. Farooqgi [1972] (3) SCR 881, referred to.

(g) The assent of the President should be deened not
nerely to the substitution of the words five years by the
words seven years in the Kerala Act but to the Act as a
whol e and any repugnance between the Kerala Act on the one
hand and the 1910-Act and 1948-Act on the other shoul d be
doened to have been cured by such assent. The Kerala Act in
so far as it deals with electrieity can be deened to be
| egi sl ation under entry 38 of List IIl Though the Act itself
has not declared any article as an essential article;, when
the declarati on was nmade under s.2(a) in 1965 it becane part
of the Act. Wen the President assented to the Anendment Act
of 1967 the declaration of electricity as and essentia
article had been made and should be deemed to have beconme a
part of the Act. [575 F; (]

(5) But the Kerala Act is a natter falling under
entries 26 and 27 of List Il. [575 A

(a) "Essential article" is a term which has
acquired a defining connotation in Indian |egislative
practice and is not a vague or a general term

"Essential commodity" def i ned in t he Essenti a

Conmodi ties Act, 1955 includes practically every matter

regardi ng industry within the |egislative conpetence of

Parliament. The term "essential comodity" is an

expression corresponding to a compdity essential to

the life of the comunity. It is not open to the
authority exercising powers under s.2(a) of the Kerala

Act to declare and any every commodity as an essenti al

conmmodity. That Act deals wth esential articles not

bei ng essential article dealth with the by Central Act
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of 1955. It is not a legislation with respect to
electricity and, therefore, does not fall under entry
38 of List Ill. Electricity, being beyond doubt an

essential article may be declared to be an essenti al

article under the Act. In that case the power
555
exercised is not inrelation to electricity qua electricity
but electricity as an essential article. The Act, therefore
in pith and substance is with respect to trade and commrerce
and production, supply and distribution of electricity. It
is not a permanent legislation with respect to electricity
but a tenporary one dealing with a tenporary situation. [574
A, F-H

(b) The Surcharge order was necessary for the surviva
and existence of the Board without which there can be no
production or supply of electricity. It is no wvalid
criticismof this view to say that the powers of the Board
under the  1948-Act are over-ridden by the Surcharge order
and the order is, therefore, repugnant to the 1948-Act. The
Board was anxious to nake no Surcharge order. This is a
sinple case of a contract being over-ridden in exercise of
statutory powers. [575 B]

6(a) It is not -correct to say that in so far as the
consequence of a declaration under s.2(a) of the Kerala Act
was that the State Governnment was enabled to nmake orders
regardi ng producti on, supply and di stribution of
electricity, there was a possibility of such orders being
repugnant to the provisions of the 1910-Act and the 1948- Act
and, therefore, any such repugnancy was cured by the assent
given by the President. It is -only the actual repugnancy
that can be cured by Presidential assent and not the
possi bility of repugnancy. [575 Q

(b) No Presidential assent was possible to the
notification Art. 254(2) does not contenplate Presidentia
assent to notifications issued under the Act. The Article
contenpl ates Presidential assent only to laws made by the
Legi slature of a State. [567 G

7(a) Notwithstanding t he fact t hat subor di nat e
legislation is laid on the table of House of Parliament or
State Legi slature and being subject to such nmodi fi cation
annul rent or anendnent as they may nmake the subordinate
| egi sl ati on cannot be said to be valid unless it is within
the scope of the rule making power provided in the statute:
Were an executive authority is given power to frane
subordinate legislation wthin stated limts, rules made by
such authority, if outside the scope of ‘the rule-naking
power should not be deermed to be valid nerely because such
rul es have been placed before the Legislature and are
subject to such nodification, annul nent or anendnent as the
Legislature may think fit. The process of such amendnent,
nodi fication or annulnment is not the sanme as the process of
legislation and in particular it |lacks the assent either of
the President or the Governor of the State. [576 E-Q

M nister of Health v. The King, [1931] A C 494 and
Institute of Patent Agents v. Lockwood, [1894] A.C 347
referred to.

(b) If a declaration made under s. 2(a) or an order
made under s.3(a) is not within the scope of the Act, it
shoul d be held to be not valid. [576 H

(c) A declaration can still be attack if the power to
make such a declaration was beyond the scope of the power
del egated. even if subsequent to the declaration the Act was
amended and the President had given his assent to the to
Anendi ng Act.[577 A

(d) But the power conferred by the Kerala Act is a case
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of conditional |egislation. The various types of powers that
can be exercised under that Act are enunerated init. Only
an article with reference to which those powers are to be
exercised is left to be determned by the Executive. That
will vary fromtime to tine. It is the Exceutive that would
be in a position to judge when and under what circunstances
an article becomes an essential article and, therefore, it
is necessary. to control the production, supply and
distribution of trade. and commerce in that article.[578 H]

The Queen v. Burah (5 L.R 178@194) State of Punjab v.
Khan Chand A 1.R 1974 SC 543 and Gnalior Rayon MIIs v.
Asst. Commr. S.T. A I.R 1974 S.C. 1660 fol |l owed.
556

The Keral a Essential Articles Control (Tenporary
Powers) Act, 1961 is an invalid piece of legislation on the
ground of excessive delegation and the declaration and
Surcharge order nmde respectively wunder s.2(a) and s.3 of
that Act are of no consequence.[582 G

1(a) The definition of essential article leaves it to
the State Governnent to decide what shoul d be an essentia
article for the purpose of the Act. The legislature is, of
course presumed to know thelimts of its conmpetence and
assumng it is permssible to attribute simlar know edge to
the Government as to the bounds of its authority under
s.2(a) an essential article nay be any article covered by

any of the entries in List Il or List II'l except the classes
of commpdities mentioned as an essential comodity in the
Essential Conmmmodities Act. Until, therefore, the Governnent

issued a notification wunder s.2(a) declaring electrica
energy to be an essential article alnpst four years after
the Act cane into force, it was not possible even to guess
what the Act was about. Thus the Act as passed had no
positive content, it was and enpty husk and its
i nsubstantiality, if by itself not an invalidating factor,
exposes the want of a declared |egislative policy in the
Act. The Act does not provide any gui dance or |ay down any
test to ascertain what nakes an article essential for the
pur pose of the Act. The reference to the ‘Essentia
Conmodities Act in s.2(a) which defines "essential article"
is merely to exclude from its purview the comodities
covered by the Essential Conmpdities Act and only serves to
enphasise its indefiniteness and nakes it nore difficult to
find any clue to the nature of the articles the Legislature
had in mnd in enacting the Kerala Act. Al npost the entire
legislative field was |left open to the Governnment to choose
from and deci de according to their own |ights what shoul d be
an essential article. [583 CG(Q

(b) The Legislature cannot delegate the essentia
| egi sl ative function, which nmeans that the Legisl ature nust
declare the policy of the |l aw and provide a standard for the
gui dance of the subordinate | aw making authority. The Keral a
Act authorises the CGovernnment to declare any article as
essential except t hose nment i oned in t he Essenti a
Commodities Act without |aying down any definite criteria or
standards. This is surrendering unguided and uncanalised
power to the executive. The Act cannot be called an instance
of conditional legislation. The powers conferred on the
CGovernment by the Kerala Act exceed the limts of
perm ssi bl e del egati on. [583 H|

(c) The Kerala Act of 1961 was to remain in force for a
period of five years from January 1962. The Principal Act as
well as the Amending Acts of 1967, 1969, and 1970 received
the assent of the President. But the Act as passed in 1961
did not appear to contain any provision which was repugnhant
to any Central Act or existing law, that being so, the
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assent given to it seens redundant and of no consequence.
Article 254(2) contenplates an existing repugnancy and not
possi bl e future inconsistencies.

[Ooiter: Assuming that assent given by the President to
the anending Acts would have the effect of curing the
repugnancy between the declaration wunder s.2(a) and the
Surcharge Order under s.3 of the principal Act on the one
hand and the Central Acts of 1910 and 1948 on the other, If
the declaration and the Surcharge Order were outside the
Act,could not cure the repugnancy arising fromthese two
orders.[584 H

The orders made by the-State Governnent wunder s.2(a)
and s.3(1) of the inpugned Act could not be called part of
the Act. The Act did not even say that such orders were to
be treated as if enacted in the Act. The President’s assent
could not be said to have <cured the repugnancy created by
the Surcharge order. [585 @

Arguments for the appellant:

The i'mpugned Kerala Act is a legislation under Entry 26

of List. Il (Trade and Comrerce). It may also fall wunder
Entry 27, List Il (Production, Distribution and Supply of
Goods). Assuming that the Electricity Supply Act falls under
Entries 43 and/or 44 of List |, the State Legislature is
conpet ent

557

to pass legislation relating to the trading and comercia
activities of the Corporation set up under the Central Act
passed under Entry 43 and/or 44 of List I.

Assumi ng that ‘the Kerala Act encroaches on the powers
of the Electricity Board under s.49, such-encroachment is
incidental and is justified under the doctrine of pith and
subst ance.

Assuming that the Central legislation as well as the
State legislation falls under Entry 38 of List Ill, there is
no repugnancy or conflict between the powers of the Board
under s.49 and the inpugned Act and the orders because they
are made wthin the provisions of the Act and to aid and
support the powers of the Board.

If the surcharge had not - been i ntroduced t he
El ectricity Board would not have been able to carry on the
busi ness and would have been conpelled to close down its
busi ness.

Argunents on behalf of Electricity Board:

The Act applies to essential conmmodities i.e. -al
essential commodities as under st ood at the time of
legislation in 1962. In vi ew of the —progranme of

industrialisation, and the limted scope of the Centra
Essential Commodities Act, 1955, the present Act. was
concei ved. The background of the Act strongly indicates the
content of the expression 'essential commpdities’ as neaning
the same thing as "essential to the life of the commnity".
Under the inmpugned Act by s.2(a) the power to select the
articles for control is delegated to the State Government.
The power to take orders for <control is delegated both to
the State Governnent and authorised officers. The articles
falling within the Central Essential Comodities Act, 1955
are excluded fromthe purview of the Act not because contro
of those articles is not desired but because the State
Government have the necessary powers under the Central Act
itself. The definition in s.2(a) should be understood to
nean "essential articles" notified by the State Governnent
and essential articles should be understood as those which
are essential to the life of the conmunity. The word
"control’ in the preanble is indicative of the Iimted scope
of the Act. This interpretation saves the Act fromthe vice
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of abdication of essential |legislative function by the
Legi stature.

The preanble to the Act is a key-note to the
understanding of an Act as well as the Statement of Objects
and Reasons <clearly indicates the scope and purpose of the

Act. "Trade and Commrerce" as well as "supply and
di stribution"” nmust be in respect of articles or goods but on
that account it will not be pernmissible to dissect the Act

and nake it relatable to each commpdity over which contro
is inmposed. The pith and substance of the Act makes them
fall within List Il, Entries 26 and 27. The law is not a | aw
relating to electricity as such nor relating to the
i ncorporation or power of the Electricity Board established
under the Electricity Supply Act, 1948.

The Supply Act, 1948, ‘as clearly expressed in the
preanbl e and worked out in the Act through several agencies
i ncludi ng the Board shows that the pith and substance of the
Act is devel opment of electricity and falls within List 111,
Entry 31 of° the  Governnent” of India Act. 1935. The
i ncorporation of ~State Electricity Board for each State is
only one —of the neans of achieving the objective. Mreover,
the Board is not a trading Corporation since it 1is not
created to earn profits but to carry out devel opment and
supply energy at the nost economcal rate. Each Board is
establ i shed by a State. The whole law falls in the
Concurrent List and /in any event not under List |, Entry 43
because the Board is not a trading corporation nor does it
fall under Entry 44 because the Board is a State Board for
the State. The Supply Act was passed under the Governnent of
India Act, 1935 and was an "existing law' and not an
i npedi nent to the State passing a law within its conpetence.
There is no conflict between the inpugned notification and
the exercise of powers of the Board under s.40 of the supply
Act. Assuming that both the legislations fall under List
11, the President’s assent ~to the inpugned Act was
operative, the conflict was immuterial
558

Argunments for the respondent:

The Electricity Supply Act of 1948 is rel atable partly
to List | entry 43 and 44 (CGovernment of India Act List |
Entry 33) and partly to List 111 Entry 38 (Government of
India Act List Il Entry 31). Part of the Act is concerned
with the constitution and powers of the Electricity Board
which is sonething like the nmenmorandum and Article of a
Limted Conpany and another part of the Act may be said to
be concerned with electricity.

The Kerala Act is a vague piece of legislation. The
Articles to which this Act nmay apply are not nentioned. It
is only after the power under the Act is exercised that it
is possible to say whether it would conflict with any other
| egi sl ati on.

The i npugned Act  may be applicable to Articles
relatable to as many as 20 legislative entires fromList I,
[l and Il11 at the discretion of the Governnent.

Regul ation and Control with regard to many of the
nmatters are covered by existing Central Acts such as
I ndustries Regulation and Devel opnment Act, Factories Act,
Central Excise and Salt Act, Defence of India Act, Indian
Electricity Act, 1910, Electricity Supply Act, 1948.

Every aspect of electricity in respect of generation,
control price fixation nust be relatable to entry 38 of List
| and not Entry 26 or 27 of List Il. The Central Legislature
has already legislated on all these aspects in the Indian
Electricity Act of 1910 and Supply Act 1948. If these were
the subject matter of Entries 26 and 27 of List 11, the
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Central Legislature could not have |egislated.

Any argunent on the basis that the Electricity Supply
Act 1948 is existing law, is not relevant because the 1948
Act has been extensively anmended in 1956 and 1966 and these
amendments relate to the field of control under the Kerala
Act, if the same is applied in respect of electricity.

The Presidential assent given to the Kerala Act could
be said to be an assent wthin the nmeaning of Article 254
since at the tine when the assent was given the Act did not
di scl ose any inconsistency with any Central Act since the
items to which the Kerala Act was applicable did not appear
inthe statute. The conflict arose only when an order was
nmade by the State Government  appl yi ng the Act to
electricity. No steps were even taken to incorporate in the
Act the comodities to which the Act could apply and to take
President’s assent thereon.

The Kerala ~Act suffers. from excessive delegation
because at the will of the State Governnent the Act could be
nmade applicable toany article, except those covered by the
Essential Comodities Act. The State Governnent could apply
the Act evento itens falling in List | since there is no
gui del i ne.
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A K Sen (In C A Nos. 1423/72), M P. Jha (In C A
1423/ 72), A. G Puddissery (In all the petitions) for the
appel lants in C As. Nos. 1423, 1434, 1735, 2474, 2575, 2576-
78/ 72, 1318, 1371, 1374, 2040/73, 2100-2102/74, 120-121
536/ 75.

P. C Chandi, K M K Nair and K R Nanbiar for the
Appel lants in CAs. Nos. 2117/72 and 95-105/73).

S. V. Cupte, Alay Ray and P. Mathai, O C. Mathur, K
J. John and J. B. Dadachanji for the Appellants in CA No.
1457/ 71.

G Rathi, Advocate General for the State of Oissa and
B. Parathasarthy for the Appellant in C. A Nos. 1652/ 74.

Vi noo Bhagat for the Appellants (In C As. Nos. 1653-
54774) .

S. V. CGupte (In CA No. 2557/69), P. Mathai, Ajay Ray,
O C.  Mathur K John, J. B. Dadachanji and Ms. S. Bhandare
(Im CA No. 20/70 for Respondent Nos. 1 (In CA No.
2557/ 69) & (In CAs. Nos.20/70, 1423-24/72).

G B. Pai, K J. John, O C WMathur, J. B. Dadachanji
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and P. K Kurian (In CAs. Nos. 1733/72) for Respondent No. 1
(I'n CAs. Nos. 1426- 1429, 1431-1434, 1733/72, 2577-78, 95-96,
99-100 and 102 -105/73).

N.  Sudhar kar an, P. Mithai and P. K Pillai for
Respondent Nos. 1 (In CA No. 2575/72) and (C A No.
1425/ 72) .

K. R Nanbiar for Respondent No. 2 (In CA. No. 2575/72,
2576- 78/ 72 and 2040/ 73).

Mss Lily Thomas for Respondent No. 1 (In CA  No.
2576/ 72) .

A S. Nanmbiar for Respondent No. 1 (In CA No.
2578/ 72) .

N. Sudhar karan for Respondent No. 1 (In CA. No. 97773).

G B. Pai (In CA Nos. 2100-2102/74, 121/75), P. Matha
(In CA. Nos. 1318/ 75) Ranjit Mhanty, Ajay Ray (In CAs. No.
1652/ 74) and O C. Mathur, K. J. John and J. B. Dadachanji
(Inall mtters) for Respondent No.1 (In C A No. 1318/73,
2100- 2102/ 74, 121/75)  for the 'Respondents (In C. As. Nos.
1652/ 74) .

Lal ‘Narain Sinha, Solicitor General of India (In C A
No. 1457/71) A G Puddissery for the Respondent (In CA. No.
1457 and 1641/71).
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T. S. Krishnanoorthy lyer, P. Mathai, N. Sudharkaran
and P. K. Pillai /for Respondent No. 1 (In CA No. 1371 and
1374/ 73) and (In C A/ No. 1373/73)

K. M K Nair for Respondent No. 2 (In C As. Nos. 1371-
1374/ 73).

G L. Sanghi, P. Mthai, K J. John, O C. Mathur and
J. B. Dadachanji for Respondent No. 1 (In CA~ No. 1372/73).

G Rathi, Advocate General for the State of Oissa and
B. Parthasarthy for Respondents (In CAs. Nos. 1653-1654774).

P. K Pillai for the Intervener (In CA No. 20/70).

G L.Sanghi, P. V. Kapur, U~ K Khaitan (for ' Ferro
Alloys Corpn.) K R Choudhry K  Raj Choudhry (for A P.
Electricity Board) for the Intervener (In C A No. 1652/74).

S. Bal akrishnan for Respondent No. 1 (in /CA No.
2040/ 73) .

Note: Ms. Sunanda Bhandare, Advocate appeared for the
applicant intervener in CA. Nos. 1457 and 1642/71 and CA.
Nos. 1652-1654/74 and M. B. Sen, Senior Advocate, appeared
for Respondent No. 1 (In CA 20/70 and applicant intervener
in CA. No. 1652/74).

The Judgnent of t he Court was del i vered by
Alagiriswam, J. A C Cupta, J. gave a dissenting Opinion

ALAG RISWAM, J. The wvalidity of the Kerala State
Electricity Supply (Kerala State Electricity Board and
Li censees Areas) Surcharge Order 1968 is in  question in
these appeals. That Order was passed in exercise of the
powers conferred by section 3 of the Kerala Essentia
Articles Control (Tenporary Powers) Act, 1961. It obliges
the Board to collect surcharges fromnon-licensee consuners
of electricity even though the Board may have entered into
long-termcontracts wth them with regard to the rate at
which electricity is to be supplied to them The Act is one
to provide, in the interest of the general public for the
control of the production, supply and distribution of, and
trade and commerce in, certain articles. Section 2(a) of the
Act defines "essential articles" as meaning any article (not
being an essential comodity as defined in the Essentia
Conmidities Act, 1955) which nmay be declared by the
CGovernment by notified order to be an essential article.
Section 3 enables the Governnment, if of opinion that it is
necessary or expedi ent  so to do for maintaining or
increasing the supplies of any essential article or for
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securing their equitable distribution and availability at
fair prices, to nake notified orders providing for:
(a) regulating by licences, permts or otherw se
the production or manufacture of any esential article:
(b) controlling the price at which any essentia
article may be bought or sold;

561
(c) regulating by licences, permts, or otherw se
t he st or age, di stribution, transport, di sposal
acqui sition, use or consunption of any essentia
article;

(d) prohibiting the withholding fromsale of any
essential article ordinarily kept for sale;

(e) requiring any person holding in stock any
essential article to sell the whole or a specified part
of the stock to the CGovernment or to an officer or
agent of the Governnent or to such other person or
class of persons and in such circunstances as may be
specified in the order

(f) regulating or prohibiting any class of
comercial or financial transactions relating to any
essential article, which, in the opinion of the
authority making the order, are, or if unregulated are
likely to be detrinmental to the public interest;

(g) collecting any information or statistics with
a view to regulating or prohibiting any of the
aforesaid matters;

(h) requiring persons engaged in the production
supply or distribution of, or trade or commerce in any
essential article to maintain and pr oduce for
i nspection such books, accounts and records relating to
their business and to furnish such infornmation relating
thereto as nay be specified in the order

(i) regulating the processing of any essentia
article;

(j) exercising over the -whole or any part of an
exi sting undertaking, such functions of control and
subject to such conditions, as may be specified in the
or der;

(k) any i nci dental and. supplenentary matters
including in particular the entering and -search  of
prem ses vehicles, vessels and aircraft, the seizure by
a person authorised to make such search of any article
in respect of which such person has reason to believe
that a contravention of the order has been, is being or
is about to be comitted, the grant or issue of
licences, pernmits or other documents, and the charging
of fees therefor.

In exercise of the powers under section 2(a) electricity was
declared as an essential article in 1965. Electricity is the
only article declared as an essential article under the Act
so far and in spite of the wide powers with regard to making
of notified orders under section 3 the inmpugned Surcharge
Order is the only order so far made. It provides, as already
stated, for | evying of a surcharge on supplies  of
electricity made to bulk consunmers, nany of whom are
respondents in these appeals.

The wvalidity of the Act itself is not seriously
guesti oned except 1in one respect which we shall deal with
later; but it is contended that by the declaration of
electricity as an essential article under the Act, the
562
Act inpinges wupon various nmatters either in List | or List
1l of the Seventh Schedule to the Constitution. According
to M. CGupte, who appeared for the respondent in Givi
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Appeal No. 2557 of 1969, the legislation is repugnant to the
Electricity Act, 1910 and the Electricity (Supply) Act,
1948, in particular the latter, which falls within Entries
43 and 44 of List |I. According to M. B. Sen, who appeared
for the respondents in Cvil Appeal No. 20 of 1970, the Act
trenches upon the field occupied by the Electricity (Supply)
Act, 1948 which falls partly under Entry 43 of List |I and
partly under Entry 38 of List [IIll. According to M. G B.
Pai, who appeared for the 1st respondent in CGvil No. 1733
of 1972 the 1948 Act falls within Entry 44 of List | and the
Kerala Act inpinges upon that field. On the contrary, the
Solicitor General appearing on behalf of the Kerala State
Electricity Board contends that the Kerala Act falls under

Entries 26 and 27 of List Il of the Seventh Schedule to the
Constitution.
There is, in-the argunents on behal f of t he

respondents, a certain amunt of confusion. The question of
repugnance arises only in case both the legislations fal

within the same List |III. There can, therefore, be no
guesti on ‘of -~ repugnance between the Electricity Act and the
El ectricity (Supply) Act on the one hand and the Keral a Act

on the other, if the fornmer fall in List |I or List IIl and
the latter in List Il. If any legislation is enacted by a
State Legislature in respect of a matter falling within List
| that will be without jurisdiction and therefore void.

The scope of the |legislative powers of the Parlianent
and the State Legislatures is now well settled. They are
found in Article 246 of the Constitution, which reads :

246. (1) 'Notwi thstanding anything in clauses (2)
and (3), Parlianment has exclusive power to nake |aws
with respect to any of the matters enunerated in List |
in the Seventh Schedule (in this Constitution referred
to as the "Union List").

(2) Notwithstanding anything in cl ause (3),
Parliament and, subject to clause (1), the Legislature
of any State al so, have power to nake |aws with respect
to any of the nmatters enunerated in List 1Il in the
Seventh Schedule (in this Constitution referred to as
the "Concurrent List").

(3) Subject to clauses (1) and (2), the
Legi sl ature of a State has exclusive power to make | awns
for such State or any part thereof with respect to any

of the matters enunmerated in List Il in the Seventh
Schedule (in the Constitution referred to as the "State
List").

(4) Parlianment has power to nake laws with respect
to any nmatter for any part of the territory of India
not included in a State notw thstanding that _such
matter is a matter enunerated in the State List."”
563

In view of the provisions of Article 254, the power of
Parliament to legislate in regard to matters in List II1,
which are dealt with by clause (2) is suprene. The
Parliament has exclusive power to legislate with respect to
matters in List I. The State Legislature has excl usive power
to legislate with respect to natters in List Il. But this is
subject to the provisions of clause (1) (leaving out for the
nonent the reference to clause 2). The power of Parlianent
to legislate wth respect to matters included in List | is
supreme notw thstanding any thing contained in clause (3)
(again | eaving out of consideration the provisions of clause
2). Now what is the neaning of the words "notw thstandi ng"
in clause (1) and "subject to" in clause (3) ? They nean
that where an entry is in general ternms in List Il and part
of that entry is in specific terms in List I, the entry in
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List | takes effect notwithstanding the entry in List I1.
This is also on the principle that the ‘special’ excludes
the ‘general’ and the general entry in List Il is subject to
the special entry in List I. For instance, though house
acconmmmodation and rent control might fall within either the
State List or the Concurrent List, Entry 3 in List | of

Seventh Schedul e carves out the subject of rent control and
house accommodation in cantonnments fromthe general subject
of house accommopdation and rent control (see |Indu Bhusan v.
Sundari Devi(1l). Furthernore, the word ‘notw thstanding’ in
clause (1) also neans that if it is not possible to
reconcile the two entries the entry in List I will prevail.
But before that happens attenpt should be made to decide in
which list a particular legislation falls. For deciding
under which entry a particular legislation falls the theory
of "pith and substance" has been evolved by the Courts. If
in pith and substance a legislation falls within one List or
the other  but some portion of  ‘the subject matter of that
legislation incidentally trenches upon and might cone to
fall under —another List, the Act as a whole would be valid
not wi t hstanding such incidental trenching. These principles
have been laid down in a nunber of decisions.

In re The Central Provinces and Berar Act No. XV of
1938(2) Sir Maurice OGwer observed, with reference to the
correspondi ng provisions of the Governnment of India Act, as
follows :

“I't will be observed that by s.100(1) the Federa
Legi sl ature is given exclusive powers enunerated in the
Federal Legislative List, "notw thstandi ng anything in
the two next succeedi ng sub-sections” of that section
Sub-section (2) is not relevant to the present case,
but s.s.(3) is, as | have stated; the enactnent which
gives to the Provincial Legislatures the exclusive
powers enunerated in the Provincial Legislative List.
Similarly Provincial Legislatures are given by s.100(3)
the exclusive powers in the Provincil Legislative List
"subject to the two preceding sub-sections", that is
s.ss. (1) and (2). Accordingly, the Governnment of India
further contend that, even if the inpugned Act were
otherwise wthin the conmpetence of the Provincia
Legislature, it is nevertheless invalid, because the
ef fect of the

564

non- obstante clause in s.100(1), and a fortiori of that

clause read wth the opening words of s.100(3), is to

make the federal power prevail if federal and
provinci al |egislative powers overlap."
He observed further

"Only in the Indian Constitution Act can the
particul ar problem arise whi ch is now under
consi deration; and an endeavour nust be nade to sol ve
it, as the Judicial Conmittee have said, by having
recourse to the context and schene of the Act, ‘and a
reconciliation attenpted bet ween two apparently
conflicting jurisdictions by reading the two entries
together and by interpreting, and, where necessary,
nodi fying, the [|anguage of the one by that of the
other. If indeed such a reconciliation should prove
i npossi ble, then, and only then, will the non-obstante
cl ause operate and the federal power prevail; for the
cl ause ought to be regarded as a last resource, a
witness to the inperfections of human expression and
the fallibility of |egal draftsmanship."

In Subrahmanyan Chettiar v. Mituswam Goundan(l1l) the
same | earned C.J. observed
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"Section 100(3) of the Constitution Act provides
that a Provincial Legislature has the exclusive power
of legislating with respect to the nmatters enumerated
inList Il, the Provincial Legislative List. But this
power is expressly stated to be subject to the
provisions of s.100(1), which give an exclusive power
to the Federal Legislature to legislate with respect to
the matters enunerated in List I, the Federa
Legi sl ative List. Hence, though Parliament has no doubt
done its best to enact two lists of nutually exclusive
powers, it has also provided, ex-majori cautela, that
if the two sets of legislative powers should be found
to overlap, then the federal legislationis to prevail
And the reason for this is clear. However carefully and
precisely lists of 1egislative subjects are defined, it
is practically -inmpossible to ensure that they never
overlap; and ~an absurd situation would result if two
i nconsi stent | aws, each of equal validity, could exist
side by side within the sanme territory."

In the sane case Sul ai man, J.  observed

565

"On-a very strict interpretation of s.100, it
woul d necessarily follow that fromall matters in List
[l which are ~exclusively assigned to Provinicia

Legi sl atures, all portions which fall in List | or List
I1l, must be 'excluded. Simlarly, from all nmatters
falling in List' IIl, all portions which fall in List
must be excluded. The section would then nmean that the
Federal Legislature has full —~and exclusive power to
| egislate with respect to matters in List I, and has

al so power to legislate with respect to matters in List
1. A Provincial Legislature has exclusive power to
legislate with respect to List 11, mnus matters
falling in List | or List Ill, has concurrent power to
| egislate with respect to matters in List IIl, mnus
matters falling in List I. In its fullest scope, s. 100
would then nean that if it ( happens that there i's any
subject in List Il which also falls in List | or List
[11, it nust be taken as cut out fromList 11. On this
strict interpretation there would be no question of any
real overlapping at all. If a subject falls exclusively
inList 1l and no other List, then the power of the
Provincial Legislatures is suprene. But if it does al so
fall within List I, then it nust be deened as if it is
not included in List Il at all. Simlarly, if it also
falls in List IIl, it nust be deened to have been
excluded from List Il. The dom nant position of the
Central Legislature wth regard to matters in List |
and List Ill is thus established. But the rigour of the
literal interpretation is relaxed by the use of the
words "with respect to" which as already pointed out
only signify "pith and substance", and do not forbid a
nmere incidental encroachment.”

In Governor CGeneral in Council v. Province of Madras(1l)

the Judicial Commttee of the Privy Council observed

"For in a Federal Constitution, in which there is
a division of legislative powers between Central and
Provincial legislatures, it appears to be inevitable
that controversy should arise whether one or other
legislature is not exceeding its own, and encroaching
on the other’s constitutional |egislative power, and in
such a controversy it is a principle, which their
Lordshi ps do not hesitate to apply in the present case,
that it is not the nane of the tax but its real nature,
its "pith and substance" as it has sometines been said,
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whi ch nust determne into what category it falls."

In Prafulla Kumar Mukherjee and Qhers v. Bank of
Conmerce, Limted, Khulna(2) the Judicial Commttee of the
Privy Council quoted with approval the observations of Sir
Maurice Gwer C.J. in Subrahmanyan Chettiar’'s case (supra)
to the effect

“I't nmust inevitably happen fromtinme to tinme that
| egi sl ation, though purporting to deal with a subject
in one list, touches also on a subject in another I|ist,
and the different provisions of the enactnment nay be so
closely intertwi ned that blind observance to a strictly
verbal interpretation would result in a |arge nunber of
statutes being declared invalid because the |egislature

enacting them nay appear to have legislated in a

f orbi dden sphere. Hence the rul e which has been evol ved

by the Judicial Conmittee, whereby the inmpugned statute

is exami ned to ascertain its ‘pith and substance,’ or
566

its “true nature and character,’ for the purpose of

determning whether it is legislation with respect to

matters in this list or in that."
They al so hel d

"Thirdly, the extent of the invasion by the

Provinces into  subjects enunerated in the Federal List

has to be considered. No doubt, it.is an inportant

matter, not, as their Lordships think, because the
validity of an Act can be determ ned by discrimnating
bet ween degrees ' of invasion, ~but for the purpose of
determining what = is the pith and substance of the

i mpugned Act. Its provisions nmay advance so far into

Federal territory as to showthat its true nature is

not concerned with Provincial matters, but the question

is not, has it trespassed nore or less, but is the
trespass, whatever it be, such as to show that the pith
and substance of the inpugned Act is not noney | ending
but prom ssory notes or banking ? Once that question is
determned the Act falls on one or the other side of
the line and can be seen as valid or invalid according
toits true content. This view places the precedence
accorded to the three lists inits proper perspective."

The matter has been elaborately discussed in Union v.
H S Dhillon(l). All the relevant earlier decisions have
been considered there and for the purpose of these cases it
is not necessary to enter into any further discussion on
this aspect.

Havi ng di scussed the question of the legislative field
it might be necessary to discuss the question “as to what

happens if it should be held that the matter under
consideration in these cases falls within the  Concurrent
List, that is, Entry 38 in List IIl as contended in the

alternative by sone of the respondents. As al ready nentioned
the question wll arise only if it should be held that the
Kerala State Act falls under Entry 38 as contended by M. B.
Sen. If the inmpugned Ilegislation falls under List Il then
the question of repugnancy of that legislation wth the
existing law or the |law nade by Parlianent, as the case may
be, will have to be considered. Both the 1910 Act as well as
the 1948 Act are existing | aw as contenpl ated under Article
372 of the Constitution. An existing |aw continues to be
valid even though the legislative power with respect to the
subject matter of the existing law mght be in a different
list under the Constitution fromthe |I|ist under which it
woul d have fallen under the Government of India Act, 1935.
But after the Constitution came into force an existing |aw
could be anmended or repealed only by the |egislature which
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woul d be conpetent to enact that lawif it were to be newy
enacted. In that sense both the 1910 Act and the 1948 Act
could be anended or repealed by the Parlianment and al so by
the State Legislature if it obtains the Presitential assent
to an Act amending or repealing the 1910 Act or 1948 Act
(l eaving aside for the nonent the question whether they
567
fall wholly or partly wunder Entries 43 and 44 of List | of
the Seventh Schedule to the Constitution). That the question
of repugnancy can arise only with reference to a legislation
falling under the Concurrent List is now well settled. In A
S. Krishna v. State of Madras(l) after referring to section
107 of the Government of |India Act, 1935, which is in terns
simlar to clause (1) of Article 254, this Court observed:
"For this section to apply, two conditions nust be
fulfilled : (1) The -provisions of the Provincial |aw
and those of the Central legislation nmust both be in
respect of a matter which is enunerated in the
Concurrent List, and (2) they nust be repugnant to each
other. 1t is only when both these requirenments are
satisfied that the provincial ‘lawwll, to the extent
of the repugnancy, becone void."
To the simlar effectt is the decision in P. N Kaul v. The
State of J&K(2). The whole question  of repugnancy is
el aborately discussed in J & K State v. M S. Farooqi (3).

Let us now, therefore, consider what in its pith and
substance is the subject matter of the Kerala Act. Is it an
Act dealing with incorporation, regulation and w nding up of
tradi ng corporations, - including banking, insurance and any
financial corporations but  not i ncl udi ng cooperative
societies (Entry 43); or _incorporation, regulation and
wi ndi ng up of corporations, whether trading or not, wth
objects not <confined to one State, but not including
universities (Entry 44)? Cearly the Act itself does not
deal with any of these subjects. It is true that the
notification issued under section 2(a) declaring electricity
as an essential article enable orders to be nmade under
section 3 of the Act. But the only question we are concerned
with in this case is the validity of the surcharge order. No
notified order has been nmade wunder —any of the powers
conferred on the State by section 3 except the inpugned

Surcharge Order. If the Act had stood as it is or even if
the notification had stood as it is nobody would have any
cause for complaint. It is only by the issue of the

Surcharge Order that the respondents have been affected. It
is for the purpose of deciding the question of the validity
of the Surcharge Order that we have to decide the validity
of the declaration under section 2(a) of electricity as an

essential article. Does t he notification make t he
| egislation one relating to electricity under Entry 38 of
List Ill ? Was it necessary to get the President’'s assent

for this notification as contended of the respondents ?
Quite clearly no Presidential assent to the notification
Article 254(2) does not contenplate assent to notifications
i ssued under the Act. The Article contenpl ates Presidentia
assent only to laws made by the Legislature of a State. W

shall later deal with the question whether the assent of the
President to the Act after the 1965 notification declaring
electricity as an essenti al article val i dat es t hat

notification.

The Electricity Act 1910 and the Electricity (Supply)
Act, 1948 <can be said to cover the whole field relating to
electricity under Entry
568
38 of List Ill of the Seventh Schedule. W are clearly of
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the opinion that the argunent of M. Pai that the 1948 Act
falls under Entry 44 of List | has no substance. It does not
deal with the incorporation, regulation and wi nding up of a
corporation with objects not confined to one State. The
Central Electricity Authority created by that Act is not an
i ncorporated body, whereas the various State Electricity
Boards are i ncor por at ed. The Act deal s with the
i ncorporation and regulation of the State Electricity
Boards. Where a State Electricity Board is to operate beyond
the limts of the State for which it is constituted, it is
done only by nmeans of an agreement with the other State in
which it is to operate. The Statement of (bjects and Reasons
of that Act does not help his contention. The coordinated
devel opnent of electricity in India on a regional basis, for
which the CGovernment -~ felt it necessary to bring in
| egislation which resulted in the Electricity (Supply) Act,
1948 cannot show that it deals wth the incorporation and
regul ation of an inter-State corporation. The statenent
itself proceeds on'the basis that the executive power wll
vest in._ 'the Provinces, which neans that the |legislation
falls in the Concurrent List. The Statenent of (Cbjects and
Reasons al so nentions the necessity for the constitution of
sem - aut ononous bodies like Electricity Boards to adm nister
the grid systenms. The Electricity Boards, as already
nmentioned, are confined to the jurisdiction of States. The
Statenment of (bjects and Reasons itsel f shows that what was
contenplated was a legislation wunder the  Entry in the
Concurrent List. The Statenent of ~Objects and Reasons,
however, mentions Entry 33 of the Federal List of the
Government of India Act, 1935 as the Entry under which the
| egi slation was undertaken.” That Entry corresponds to
Entries 43 and 44 of List | of Seventh Schedule to the
Constitution. Therefore, the Statement ~of Objects and
Reasons does not show that the Electricity (Supply) Act
falls under Entry 44. The question then is whether it falls
within Entry 43. The fact that the Statenment of Objects and
Reasons nentions Entry 33 of List | (of the Governnent of
India Act) as the | egi slative head wunder which the
| egi sl ati on was bei ng undertaken is not conclusive. W have,
therefore to consider whether the Electricity (Supply) Act,
1948 falls wunder Entry 43 as contended by sone of the
respondents.

There is no doubt that the Act does deal wth the
i ncorporation and regulation of the Electricity Boards, but
the question is whether in pith and substance it is a
| egi sl ation regarding the constitution and regul ati on of the
Electricity Boards falling under Entry 43 of List | or on
electricity falling wunder Entry 38 of List IIl. The object
of the Electricity (Supply) Act as seen fromthe preanble is
to rationalise the production and supply of electricity and
to take neasures conducive to electrical developnent. In the
Statement of bjects and Reasons it is stated that "there is
necessity for the constitution of sem -autononmous ' bodies
like Electricity Boards to admnister the grid system on
quasi -commercial |ines, and that such Boards cannot,
however, be set up by Provincial Governments under the
exi sting Constitutional Act as they would be in the nature
of trading corporations within the nmeaning of Entry 33 of
the Federal Legislative List." The Statenent of Objects and
569
Reasons though not relevant for the purpose of interpreting
the sections of the Act, will throw |light upon the object of
the legislature fromthe historical viewoint.

Let us now look at the Act itself. Section 3 provides
for the constitution of a Central Electricity Authority. It
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says that the Central Governnent shall constitute a body
called the Central Electricity Authority to exerise such
functions and performsuch duties and in such manner as the
Central CGovernnent mmy prescribe or direct. Section 5
provides for the constitution and conposition of State
Electricity Boards. Section 6 says that the Government of
any State may in lieu of constituting a Board under section

5 enter into an agreenent wth the Governnent of a
contiguous State to provide that the Board constituted for
the latter State shall exercise the functions of a Board

under the Act in the former State. Section 7 deals with the
effect of inter-State agreenent as contenplated in section
6. Section 8 provides for terns and conditions of
appoi ntnent of the nenbers. of the Board. Section 9 relates
to the qualifications of the nmenbers of the Board. Section
10 deals with renmoval or suspension of the nenbers of the
Board. Section 10A gives power to the State CGovernment to
decl are void certain transactions in connection with which a
nmenber has been renoved under the provisions of section 10
on 12 provides that the Board shall be a body corporate.
Section 14 provides for the neetings of the Board. Section
15 deals with the appointnment of the staff by the Board.
Section 16 states that the State Governnent shall constitute
a State Electricity Consultative Council for the State and
provides for constitution of that body. Section 17 provides
for the constitution of a Local Advisory Comittee. Section
18 describes the general duties of “the Board. Section 19
says that the Board nay supply electricity to any licensee
or person requring such supply i'n-any area in which a schme
sanctioned under Chapter V is in force. Section 20 provides
for power of the Board to engage in certain undertakings.
Section 21 concerns the power of the Board'in relation to
wat er-power. By section 22 the Board is invested with power
to conduct investigations, experinents ~and trials | for the
i mprovenent of the methods of transm ssion, distribution and
supply etc. of electricity. Section 24 deals with the power
of the Board to contribute to contribute to/ certain
associ ati ons engaged in generation, distribution and supply
of electricity. Section 25 says that the Board nay, from
time to tine, appoint qualified persons to-be Consulting
Engi neers to the Board. Section 26 says that the Board shal
have all the powers and obligations of a licensee under the
Indian Electricity Act, 1910. Section 28 concerns the
preparation of schenme for establishenment of generating
stations etc. Section 29 provides for - publication and
sanctioni ng of schenes prepared under section 28. Section 30
deals with the matters to be considered by the authority in
recommendi ng a schene. Sections 31 and 32 also relate to
sechenes. Section 34 deals with controlled stations. Section
35 provides for the supply by the Board to |icensees owning
generating stations while section 36 gives power- to the
Board to cl ose down generating stations. Section 37 provides
for Purchase of generating stations of undertaking or main
transm ssion lines by the Board. Section 38 nakes provision
for establishing new generating stations by
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the Board. Section 39 deals with the arrangenents to be nade
with the licensee for operation of the Board s generating
stations. Section 40 nmakes provi si on regardi ng t he
connections with main transm ssion |ines purchased by the

Board. Section 41 relates to the wuse by the Board of
transm ssion lines. Section 42 provides for power of the
Board for placing wires, poles etc. Section 43 describes the
powers of the Board to enter into arrangenments for purchase
or sale of electricity’ under certain conditions. Section 44
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pl aces certain restrictions on establ i shnent of new
generating stations or major additions or replacenent of
plant in generating statons. Section 45 says that if any
licensee fails to close down his generating station

pursuant to a declaration of the Board under section 36, or
if any person establishes or acquires a new generating
station, the Board may authorise any of its officers to
enter upon the prem sess of such station and shut down the
station. Section 46 provides for Gid Tariff. It says that a
tariff to be known as the Gid Tariff shall, in accordance
with any regul ations nade in this behalf, be fixed fromtine
totinme by the Board in respect of each area for which a
schene is in force, and tafiffs fixed under the section nay,
if the Board thinks fit, differ for different areas, and
subsection (2) of that section provides that the Gid Tariff
shall apply to sales of electricity by the Board to
licensees in other so required under any of the first,
second and third schedules and shall also be applicable to
sales of ‘electricity by the Board to |licensees in other
cases.  Section 47 vests power in the Board to nmke
alternative arrannenents with licensees. Section 49 nakes
provision for sale of electricity by the Board to persons
other than |icensees. Section 50 says that the Board shoul d
not supply electricity in certain circunstances. Section 55
provides that |icensees should conply with the directions of
the Board. Section 63 says that the State GCovernnent my
make subventions to the Board for _the purpose of the Act.
Section 64 provides for |loans by the State Governnent to the
Board. Section 65 gives power to the Board to borrow
Section 66 provides for guaranteeing of |oans raised by the
Board by the State Governnent. Section 67 provides for
priority of the liabilies of the Board. Section 68 nakes
provi sion for depreciation reserve. Secton 69 deals with the
accounts of the Board and their audit. Section 76 provides
for arbitration of all disputes arising between the State
CGovernment or the Board and licensee or other | person.
Section 78 vests power in the State Governnent /'to make
rules. Section 78A says that in the discharge of its
functions, the Board shall be guided by such directions on
qguestion of policy as may be given to-it by the Governmnent.
Section 79 vests power in the Board to nake regulations.
Section 81 says that all nenbers, officers and servants of
the Board shall be deened to be public servants within the
neani ng of section 21 of the Indian Penal Code.

It would be obvious that one part of the Act does dea
with the constitution of the Board, the incorporation of the
Board and the regulation of its activities. Butt the main
purpose of the Act 1is for rationalising the production and
supply of electicity. The regul ation contenplated in Entries
43 and 44 is not regulation of the business of production
di stribution and supply of electricity of the corporation
As the 1910 and 1948 Acts together form a conplete code,
with res-
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pect to Entry 38 in List Ill the Board is only an instrunent
fashi oned or carrying out this object. The provision
regarding the i ncorporation and regul ation of t he

El ectricity Board should be taken to be only incidental to
the provision regarding production, supply and distribution
of electricity.
It was observed by this Court in R C. Cooper .
uni on( 1)
"The argunent raised by M. Setal vad, intervening
on behalf of the State of Maharashtra and the State of
Jammu and Kashmir, that the Parlianent is conpetent to
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enact Act 22 of 1969, because the subject-matter of the

Act is "with respect to" regulation of trading

corporations and matters subsidiary and incidenta

thereto and on that account is covered in its entirety

by Entries 43 and 44 of List | of the Seventh Schedul e

cannot be upheld. Entry 43 deals wth incorporation

regulation and wnding up of trading corporations

i ncludi ng banki ng conpanies. Law regulating t he

busi ness of a corporation is not a law with respect to

regul ati on of a corporation. In List | entries

expressly relating to trade and commerce are Entries 41

& 42. Again several entries in List | relate to

activities commercial. in character. Entry 45 "Banki ng"

Entry 46 "Bills of exchange, cheques, pronissory notes

and other like instruments; Entry 47 "Insurance"; Entry

48 "Stock exchanges —and future nmarkets", Entry 49

"Patents, inventions and designs." There are severa

entries relating to activities commercial as well as

non-commercial in List Il-Entry 21 "Fisheries", Entry

24

"I ndustries .... "; Entry 25 "Gas and Gas works"; Entry

26 "Trade and commrerce": Entry 30 "Mney-I|ending and

noney-1 enders"; Entry 31 "lInns and |Inn-keeping"; Entry

33 "Theaters and dramatic performances, cinemas etc.";.

We are unable toaccede to the argunent that the State

Legi sl atures are conpetent to legislate in respect of

the subject matter of those entries -only when the

comercial activities are carried on by individuals and
not when they are carried on by corporations.
Therefore the provisions in the 1948 Act regarding the
Board's functions do not nake it one falling under Entry 43
of List I.

In Rant anu Housi ng Society v. Maharashtra(2) this Court
had dealt wth the Maharashtra |Industrial Devel opment Act,
1961 and the question whether the Mharashtra Devel oprent
Corporation formed under the Act was a tradi ng corporation
In holding that the legislationfell under Entry 24 of the
State List and not wunder Entry 43 of the Union'List this
Court observed .

(1)[1970] 3 S.C. R 530. (2)[1971] 1 S.C.R 719
572

"The Act is one to make a special provision for
securing the orderly establishnment in industrial areas
and industrial estates of industries in the State of
Mahar ashtr a, and to assi st general ly in" the
organi sation thereof, and for that purpose to establish
an I ndustrial Devel opment Corporation, and for purposes
connected with the matters aforesaid.

The Corporation is established for the purpose of
securing and assi sting t he rapi d and orderly
establ i shnment and organi sation of i ndustries in
industrial areas and industrial estates in the State of
Mahar asht ra

Broadly stated the functions and powers of the

Corporation are to develop i ndustrial areas -and
i ndustrial estates by providing anenities of road,
supply of water or electricity, street |ighting,
drainage .... O otherwise transfer any property held

by the Corporation on such conditions as may be deened
proper by the Corporation......

The principal functions of the Corporation in
regard to ' the establishnment, growth and devel opnent
of industries in the State are first to establish and
manage industrial estates at selected places and
secondly to develop industrial areas selected by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 33

State CGovernment. Wen industrial areas are selected
the necessity of acquisition of land in those areas is
apparent. The Act, therefore, contenplates that the
State CGCovernment may acquire land by publishing a
noti ce specifying the particular purpose for which such

land is required......... VWere the land has been
acquired for the Corporation or any |ocal authority,
the State Government shal |, after it has taken

possession of the land, transfer the land to the
Corporation or that local authority

It is in the background of the purposes of the Act
and powers and functions of the Corporation-that the
real and true character of the legislation wll be
determned............. I ndustries conme within Entry 24
of the State List. The establishment, growh and
devel opnent of industries in the State of Mharashtra
does not fall  within Entry 7 and Entry 52 of the Union

List. Establishment, grow h and devel opnent of
industries in the State is within the State List of
i ndustries..” ...Acquisition or requisition of land

fall's under Entry 42 of the Concurrent List. In order
to achieve growh of industries it is necessary not
only to acquire land but also to inplenent the purposes
of the Act. The Corporation is therefore established
for carrying /out the purposes of the Act. The pith and
substance of the Act is establishnent, growh and
organi sation of industries, acquisition-of land in that
behal f and carrying out the purposes of the Act by
setting up the Corporation as one of the Ilinmbs or
agenci es of the Governnent. The powers and functions of
the Corporation showin- no uncertain terns that these
are all in
573
aid of the principal and predom nant purpose of
establishnment, growth and establishment of industries.
The Corporation is established for that purpose.. W,
therefore, hold that the Act is a valid piece of
| egi slation."
In the present case the incorporation of the State
El ectricity Boards is nerely for the rationalisation of the
production and supply of electricity. for taking neasures
conducive to Electrical development and for all mtters
incidental thereto. The incorporation of the Electricity
Boards being incidental to the rationalisation of the
producti on and supply of electricity and for being conducive
to electrical devel opnent, the 1948 Act in pith and
subst ance should be deened to be one falling under Entry 38
of List Ill. Furthernore, Electricity Boards are not trading
corporations. They are public service corporations. They
have to function wthout any profit nmotive. Their duty is
to pronote co-ordinated developnent of the generation
supply and distribution of electricity in the nost efficient
and econom cal manner with particular reference to  such
devel opnent in areas not for the time being served or
adequately served by any licensee (Section 18). The only
injunction is that as far as practicable they shall not
carry on their operations at a loss (Section 59). They get
subventions from the State CGovernnents (Section 63). In the
di scharge of their functions they are guided by directions
on questions of policy given by State Governnents (Section
78A). There are no shareholders and there is no distribution
of profits. This is another reason why the 1948 Act cannot
be said to fall under Entry 43 of List I.
The questi on, therefore, is whether the inpugned
legislation falls wunder Entry 38 of List Ill or Entries 26
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and 27 of List Il and if the former, whether it is repugnant
to the existing law on the subject. that is, the 1910 and
1948 Acts and if that were so, whether that repugnancy has
been cured by Presidential assent ?

Even assuming that part of the 1948 Act is |egislation
with respect to incorporation and regulation of a trading
corporation, falling wunder Entry 43 of List |I of Schedule
Seven, the rest of it will fall under Entry 38 of List III.
That part of the Act relating to the regulation of the
activities regarding producti on and di stribution of
electricity would, as we have shown, fall under the Entry
"Electricity’. The Kerala Act has nothing to do wth the
i ncorporation and regulation of the Electricity Board and,
therefore, it can only relate to Entry 38 of List IIlIl, if at
all.

The argunment of the | earned Solicitor General appearing
on behalf of the Kerala Electricity Board in support of his
subm ssion that ~the legislation falls under Entries 26 and

27 of List Il may be sunmarised as follows: Those entries do
not enabl'e “the State Legislatures to legislate with regard
to all conceivable goods  like arms, ammnition, atomc

mnerals etc. as was argued by M. Sen. A legislature while
legislating with respect to matters within its conpetence
should be deened to knowits limts and its |legislative
authority and should not be deenmed to be legislating beyond
its jurisdiction. One thing that has al ways
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got to be kept clear in one’s mnd isthat there nay be nore
than one aspect with regard to a particul ar subject matter.
"Essential articles’ is-a termwhich has acquired a definite
connotation in Indian legislative practice and is not a
vague or a general term In the Governnent of | ndia Act 1935
Entries 27 and 29 in List | correspond to Entries 26 and 27
of List Il in the Constitution. There was no entry in that
Act correspondi ng to Entry 33 of List 111 of the
Constitution. Section 102 of  that ‘Act enabled the Federa

Legislature to legislate in the State List during the
enmergency. During the World War the Defence of “India Act
1939 enabled the Central Covernment to nmake such rules as
appeared to it necessary or expedient for maintaining
supplies and services essential to the life of the
community. Rule 81 of the Defence of India Rules dealt with
mai nt ai ni ng supplies and services essential for the life of
the community and electricity was specifically referred to
as an article within the scope of that rule Many orders
regarding electricity were made during the —course of that
war like Electricity Control order, 1942 of Bi har. \Wen the
procl amati on of energency was revoked on 1.4.1946 the |aws
made by the Federal Legislature with respect to nmmtters
included in the Provincial Legislative List would have
ceased to have effect and therefore the British Parliament
enacted India (Central Government and Legislative) Act, 1946
enabling the Federal Legislature to nake |aws with respect
to trade and conmerce (whether or not within the Province )
in, and production, supply and distribution of cotton,
wool I en textiles, papers, foodstuffs etc. and in exercise of
that power the Central Legi sl ature enacted Essentia

Supplies (Temporary Powers) Act, 1946 for continuance of
powers to control production, supply and distribution etc.
In respect of articles not covered by the Central Act the
Provinces passed similar laws regarding other essentia

comodities, for instance, Madras Essential Articles Contro

and Requisitioning Act, 1949 in respect of ten articles
including electricity. At present electricity is the only
article included within the scope of that Act. The Essentia
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Commodities Act 1955 was passed by Parlianment on 1.4.55.
Essential comobdity was defined in that Act. It practically

i ncl uded every matter regarding i ndustry within t he
| egi sl ati ve conpetence of Parlianent. Thus the word
"essential conmobdity’ is an expression corresponding to a

commodity essential to the life of the community. It is not,
therefore, open to the authority exercising powers under
section 2(a) of the Kerala Act to declare any and every
commodity as an essential commodity. That Act deals wth
essential articles not being essential articles dealt with
by the Central Act of 1955. It is not an Act with respect to
the incorporation or regulation of trading corporations and

therefore does not all under Entry 43 or 44 of List I. It is
not a legislation with respect to electricity and therefore
does not fall under Entry 38 of List IIl. Electricity being

beyond doubt an essential —article nay be declared to be an
essential article ~underthe Act. In that case the power
exercised is not in relation to electricity qua electricity
but electricity asan essential article. The Act therefore
in pith ‘and substance is with respect to trade and conmmerce
and production, supply and distribution. W agree that this
is the correct view It is not a permanent legislation with
respect to electricity but~ a tenporary one dealing with a
tenmporary situation. There can be no
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doubt about the argunment on behalf of the Board that the
Surcharge order is necessary for its survival and existence
wi t hout which there'can be no production or supply of
electricity. That iswhy it is a mtter falling under
Entries 26 and 27 of List 1. 1t is no valid criticism of
this viewto say that the powers of the Board under the 1948
Act are overridden by the Surcharge order and the order is
therefore repugnant to the 1948 Act. |Indeed the Board is
nore than willing, it is anxious, for the Surcharge order to
be made. It is not necessary to resort to section 59 for
this purpose. This is a sinple case of a contract being
overridden in exerci se of statutory powers. In the
alternative it is argued as follows: The Kerala Act insofar
as it deals with electricity can be deened to be 1egislation
under Entry 38 in List Ill. Though the Act itself has not
declared any article as an essential article, when a
decl arati on was nmmde under section 2(a) in 1965 declaring
electricity as an essential article for the purposes of the
Act, it becane part of the Act. Wen the President assented
to the Kerala Act in 1962 it nay be that it cannot be deened
that he had assented to it on the basis that the provisions
of that Act were repugnant to some Act made by Parlianment or
some existing lawin the concurrent field because there was
nothing in the Act itself which nmade it repugnant to any Act
passed by Parliament or any existing law. But when he
assented in 1967 to the Act extending the life of the Kerala
Act by another two years the declaration of electricity as
an essential article had been made and should be deened to
have becone part of the Act. So far we are in agreenment wth
the argunent of the |earned Solicitor General. But when he
goes further and argues that insofar as the consequence of
such declaration was that the State Government was enabl ed
to nake orders regarding production, supply and distribution
of electricity, there was a possibility of such orders being
repugnant to the provisions of the Electricity Act, 1910 and
the Electricity (Supply) Act, 1948 and therefore any such
repugnance was cured by the assent given by the President,
we cannot agree. W agree that the assent should be Deened
not merely to the substitution of the words "five years" by
the words "seven years" in the Kerala Act, but to the Act as
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a whole, that is, as amended by the 1967 Act and any
repugnance between the Kerala Act and the Electricity Act,
1910 and the Electricity (Supply) Act, 1948 should be deened
to have been cured by such assent. Wen assenting to the
1967 Act the President should naturally have |ooked into
the. whole Act, that is, the 1961 Act as anended by the 1967

Act. But the declaration itself did not <create any
repugnancy with the 1948 Act. It was in 1968 that the
Surcharge order was nmade, in pursuance of which the bills

were served on the various respondents in these appeals and
demands made for enhancing charges for electricity. And it
was the Surcharge order that can be said to create the
repugnancy if at all. It is only actual repugnancy that can
be cured by Presidential assent and not the possibility of
repugnancy.

M. Krishnamoorthy |yer appearing for the respondents
in Cvil Appeals Nos. 1371 and 1373-74 of 1973 is therefore
ri ght when he argues that the declaration of electricity as
an essential article in 1965 did not in any way affect the
rights of the respondents but only the
576
Surcharge order of 1968 and that as the bills for enhanced
char ges for electricity were served on the respondents in
1968 before the 1969 amendnent of the Act the Surcharge
order and the demands made were not  cured of their
repugnancy till the 1969 Anendnent Act™ was assented to by
the President assunming that there is ~such repugnancy. It
there is such repugnancy by virtue ~of the Surcharge order
the assent of the President can cure the repugnancy between
the Kerala Act and the 1910 and 1948 Acts only if it is
subsequent to the Surcharge order. It is the exercise of the
power under section 3 of the Kerala Act that is alleged to
have created the repugnancy. W do not pause to consider

whet her there is in fact any  repugnancy between the
Surcharge order and the 1948 Act-
The question still remains whether when a declaration

is made under section 2(a) of the Act declaring an article
as an essential article or an order is made under section 3
such a declaration or order beconmes part of the Act ? In
Engl and even where an Act declares that subsidiary
| egislation shall have effect as if —enacted inthe Act it
does not preclude the Court from callingin question the
subsidiary legislation where it is inconsistent wth the
provi sions of the Act Mnister of Health v. The King(1). But
it would appear that where the statute provides for the
laying of the rules before Parliament and the Parlianent
could have annulled them such a provision wuld nmake the
subordi nate | egi sl ati on beyond chal | enge Institute of Patent
Agents v. Lockwood (2). In India many statutes both of
Parlianment and of State Legislatures provide for subordinate
| egi sl ati on nade under the provisions of those statutes to
be placed on the table of either the Parliament or the State
Legi sl ature and to be subject to such nodification

amendment or annulnment, as the case may be, as nmay be made
by the Parlianent or the State Legislature. r Even so, we do
not think that where an executive authority is given power
to franme subordinate legislation within stated linmts, rules
made by such authority if outside the scope of the rule
maki ng power should be deened to be valid nerely because
such rules have been placed before the |egislature and are
subj ect to such nodification, anmendnent or annul nent, as the
case may be, as the legislature may think fit. The process
of such amendnent, nodification or annul ment is not the sane
as the process of legislation and in particular it |lacks the
assent either of the President or the Governor of the State,
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as the case may be. W are therefore, of opinion that the
correct view is that notwi t hstanding the subordinate
legislation being laid on the table of the House of
Parliament or the State Legislature and being subject to
such nodi fication, annul nent or amendnent as they may make,
the subordi nate | egislation cannot be said to be said unless
it is wthin the scope of the rule naking power provided in
the statute.

What happens then to a declaration nade under section
2(a) or an order nmade under section 3 If such a declaration
or order is not wthin the scope of the Act it should be
held to be not valid. Does the subsequent assent of the
President to an Amendi ng Act, which as

(1) [1931] A C. 494. (2)[1894] A C. 347.
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we have shown earlier in effect ambunts to an assent to the
whol e Act, cure this defect ? W consider that the
declaration itself can still be attacked if the power to

make such a declaration is beyond the scope of the power
del egated. Whether the power del egated can be attacked on
the ground of excessive delegation of the |egislative powers
or on the ground that in so conferring the |egislative power
on the executive authority the |l egislature has abdicated its
function or the legislature itself could not have me such a
lawis’ a different question. There is a slight difference
bet ween such a situation and the one where it is held that
the declaration is beyond the scope of ‘the Act. That
electricity is an essential articleand therefore the 1965
decl arati on under section 2(a) -declaring electricity as an
essential article is valid cannot be disputed. It 1is not
di sputed- that an article which is not in fact an essentia
article cannot be declared to be an essential article.

The next question to be considered, therefore, is
whet her the declaration or the order can be said to be bad
on the ground either that there was excessive del egation or
that the legislature can be said to have abdicated its
powers ? In The Queen v. Burah(1l) (it was observed:

"Their Lordships agree that the Governor-Cenera
in Council could not by any form of enactnent, create

in India, and armw th general |egislative authority, a

new | egi sl ative powers. not created or authorized by

the Council’s Act. Nothing of that kind has, in their

Lordshi ps’ opinion, been done or attenpted in the

present case. Wiat has been done is this. The Governor-

General in Council has determined, in the due and

ordinary course of legislation, to renove a particular

district from the jurisdiction of the ordinary Courts
and offices, and to place it wunder new  Courts. and
offices, to be appointed by and responsible to the

Li eut enant - Gover nor  of Bengal; leaving it to the

Li eutenant-CGovernor to say at what tine that change

shall take place; and also enabling him not to make

what |laws he pleases for that or any other district,
but to apply by public notification to that district
any law, or part of a law, which either already was, or
fromtinme to time mght be, in force, by proper
| egislative authority, "in the other territories
subject to his governnent." The Legi sl ature determ ned
that, So far, a certain change should take place; but
that it was expedient to leave the tine, and the
manner, of carrying it into effect to the discretion of

t he Lieutenant-CGovernor. and also, that the | aws which

were or might be in force inthe other territories

subj ect to the sane Governnment were such as it might be
fit and proper to apply to this district also; but




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 26 of 33

that, as it was not certain that all those |aws, and
every part of them could with equal conveni ence be so
applied, it was expedient, on that point also, to
entrust a discretion to the Lieutenant Covernor This
havi ng been
(1) 5.L.R 178, 194.
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done as to the Garo Hills, what was done as to the
Khasi and Jaintia Hlls ? The Legislature decided that
it was fit and proper that the adjoining district of
the Khasi and Jaintia Hlls should al so be renoved from
the jurisdiction of the existing Courts, and brought
under the sane pro visions with the Garo Hills, not
necessarily and at all events but if and when the
Li eut enant - Governor should think it desirable to do so;
and that it was also possible that it night be
expedient that not all,  but sonme only, of those
provisi ons -~ should be applied to that adj oi ni ng
district. And “accordingly the Legislature entrusted,
for these purposes also, a discretionary power to the
Li eutenant” Gover nor.

Their Lordships think that it is a fallacy to
speak of the powers thus conferred upon the Lieutenant-
Governor (large as they wundoubtedly are) as if, when
they were exercised, the efficacy of the acts done
under them would be due to any other |egislative
authority than that of the Governor General in Council
Their whole operation is, directly and imediately,
under and by virtue of this Act (XXI| of 1869) itself.
The proper Legislature has exercised its judgnent as to
pl ace, person, |aws, powers; and the result of that
judgrment has been to legislate conditionally as to al
these things. The conditions having been fulfilled, the
legislation is now absolute. ~ \Were plenary powers of
| egi slation exist as to particul ar subjects, whether in
an inperial or in a provincial Legislature, they may
(in their Lordships’ judgnent) be well exercised,
either absolutely or Condi tionally. Legi sl ation
conditional on the use of particular powers, or on the
exercise of a linmted discretion, entrusted by the
Legi slature to persons in whomit places confidence, is
no uncomon thing; and, in many circumstances, it nmay
be highly convenient. The British Statute Book abounds
with exanples of it: and it cannot be sup posed that
the Inperial Parliament did not, when constituting the
I ndi an Legi sl ature, contenplate this ki nd of
conditional legislation as within the scope of the
| egi sl ative powers which it from tine to tine
conferred."

We are of opinion that the power conferred by the Kerala Act
is a case of conditional |egislation as contenplated in the
above decision. The various types of powers that 'can be
exerci sed under that Act are enumerated init. Only the
article with reference to which those powers are to  he
exercised is left to be determned by the executive. That
will vary fromtinme to tinme; at one tine salt nmay be an
essential article, at another time rice may be an essentia
article and on a third occasion match boxes. It is the
executive that would be in a position to judge when and
under what circunstances an article becones an essentia
article and therefore it is necessary to
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control the production, supply and distribution or trade and
conmerce in a particular article. The correspondi ng Madras
Act , t he Madr as Essenti al Articles Cont r ol and
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Requi sitioning (Tenporary Powers) Act, 1949 originally had
ten articles included in the schedule as "essentia
articles" with powers to add others to the schedule. It now
contains only one article in the schedule, electricity. It
cannot therefore be said to suffer from the vice of
excessi ve del egation either. Subsequent decisions of this
Court only enphasize this point.

W nay however refer to two recent decisions of this
Court. In State of Punjab v. Khan Chand(1l) dealing with East
Punj ab Movable Property (Requisitioning) Act, 1947 this
Court held as foll ows:

"The Act confers uncontrolled power on the State
Government  or the officers authorised by it to
requi sition any novable property. No guidelines have
been laid down regarding the object or the purpose for
which it becones necessary or expedient to requisition
a novable property. Even ~the authority requisitioning
novabl e property is not required to specify the purpose
for which it has beconme necessary or expedient to
requisition that property. There is no provision in the
Act that —the power _of requisitioning novable property
can be exercised under the Act only for a public
purpose nor is there —any provision that powers under
the Act can be exercised only in an emergency or in
sone special /contingency. Hence the provisions of the
Act violate Articles 14 and 19 of Constitution

The Act did not even. provide for suitable machinery for
determ ning the conmpensation payable  to the owner of the
novabl e property nor did it contain any guiding principles
for determining the amount of conpensation. But in the very
sane decision it was observed:

"Considering the conplex nature of problens which
have to be faced by a nodern State, it is but
inevitable that the matter of details should be left to
the authorities acting under an enactrment. Discretion
has, therefore, to be given to the authorities
concerned for the exercise of the powers vested in them
under an enactnent."

This decision considered the relevant decisions on the
subj ect and is not against the view which we have taken

We nust, however, refer to the decision of this
Court in Owmalior Rayon MIls v. Asst. Commr. 5. T.(2)
relied upon by the respondents. In that case it was
found that the Parlianment had laid down |egislative
policy and had not abdicated its legislative function
It is necessary to refer to the view taken in that case
by the majority judgnent that it is not correct to say

that if the legislature can repeal an enactnent, it
retains enough control over the authority  making the
subor -

(1) A 1.R 1974 S.C. 543. (2) A 1.R1974°S. C. 1660.
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di nate | egislation and, as such, it is not necessary for the
| egi sl ature to lay down |egislative policy, standard  or
guidelines in the statute. That was, of course, not the
argunent on behalf of the appellants in this case. But
having regard to the fact that reference was made to the
decision in Cobb & Co. Ltd. v. Kropp(1l) which is very often
relied upon for contending that if the |egislature conferred
certain powers on an executive authority it could be upheld
because the | egi slature could any tine repeal t he
| egi slation and wit hdraw such authority and discretion as it
had vested in that authority, it is necessary to |look a
little nore closely into that judgnent. The main dispute
there was about the State Transport Act, 1960 passed by the
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| egi sl ature of Queensland. It was attacked on the ground
that it wunlawfully and wunconstitutionally delegated to the
Conmi ssi oner for Transport sovereign pl oners of t he
| egi sl ature of Queensland to inmpose and | evy taxes and woul d
constitute an wunlawful and wunconstitutional transfer of
soverei gn power of legislature to the Conm ssioner or an
abdi cation of such power in his favour. There were various
other contentions to which it is not necessary to refer. In
the sane case the validity of the State Transport Facilities
Act, 1946 was al so in question. Under the 1946 Act, however,
a determination or a decision of the Comm ssioner was to be
submitted to the Mnister for his confirmation. Stable J.
described this provisiion as one under whi ch "t he
conmi ssioner had a Parlianmentary hand on his shoul der’
After referring to the  various provisions of the Acts as
well as the powers ~of the Queensland Legislature the Privy
Council rejected the argument ~that the effect of the Acts
was to create a new |l egislative authority. The Privy Counci
poi nted out that it cannot rationally be said that there was
any abandonment or abdication of power in favour of a newy
created legislative authority, and referred to t he
observations of the Privy Council in the Queen v. Burah
(supra). The Privy Council~ then went on to point out that’
not hing conparable with "a new | egi sl ative power" arned with
"CGeneral authority” has been created by the passing by the
Queensl and Legislature of the wvarious Transport Acts.
Ref erence was then nade to the decisions in Hodge v. The
Queen(2) and Powel v. Apollo Candle Company Ltd.(3) and it
was pointed out that the Queensland Legislature preserved
its own capacity insect and retained perfect control over
the Conmi ssioner for Transport. It was in that context that
they added "inasnmuch as it could at any tine repeal the
| egi sl ation and wi thdraw such authority and discretion as it
had vested in him'. This portion of the observations cannot
be relied upon in every case where the question of excessive
del egation arises to justify it merely on the ground that it
is open to the legislature to repeal the legislation and
withdraw the authority. This would be apparent ‘from the
extract from the judgnent of Stable J. which imediately
foll ows thereafter:

"obviously Parlianent cannot directly concern
itself wth all the mul titudi nous matters and
consi derati ons which necessarily arise for daily and
hourly determination within
(1)[1967] 1 A C. 141. (2)(1883)9 App. Cas. 117 P.C.

(3)(1885) 10App. Cas. 282 P.C.
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the ram fications of a vast transport systemin a great
area in the fixing of and collection of licensing fees.
So, as | see it on the face of the |legislation
Parliament has Ilengthened its own arm by appointing a
comm ssioner to attend to all these matters, including
the fixing and gathering of the taxes which Parlianment
itself has seen fit to inpose. The comm ssioner has not
been given any power to act outside the law as laid
down by Parlianent. Parlianment has not abdicated from
any of its owmn power. It has laid down a framework, a
set of bounds, within which the person holding the
office created by Parliament may grant, or refrain from
granting licenses, and fix, assess, collect or refrain
fromcollecting fees which are taxes."

and the succeedi ng observations to the follow ng effect:

"The legislature were entitled to use any agent or
any subordinate agency or any machinery that they
consi dered appropriate for carrying out the objects and
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pur poses that they had in mnd and which they
desi gnated. They were entitled to use the Comi ssi oner
for Transport as their instrument to fix and recover
the licences and pernit fees. They were not abrogating
their power to levy taxes and were not transferring
that power to the comm ssioner. Wat they created by
the passing of the Transport Acts could not reasonably
be described as a new |legislative power or separate
| egi sl ati ve body armed with gener al | egi sl ative

authority (see R v. Burah, 3 App. Case. 889). Nor did

the Queensland legislature "create and endow with its

capacity a new |l egislative power not created by the Act
to which it owes its own existence" (see In re The

Initiative and Referendum Act. 1910 A.C. 945; 35 TLR

630 P.C.). In no sense did the Queensland Legi sl ature

assign or transfer or abrogate their powers or renounce

or abdicate their responsibilities. They did not give
away or relinquish their taxing powers. Al that was
done was -~ done under and by reason of their authority.

It -was by virtue of their will that |icence and permt

f ees became payabl e.’

We agree with the view taken by the mgjority of this Court
in Gnalior Rayon MIIs” case. In the result we hold that the
Kerala Act, the 1965 decl aration under section 2(a) and the
1968 Surcharge order under section 3 are all valid

The result is that the appeals will have to be all owed;
but in Cvil Appeals Nos. 1425, 2575, 2576 of 1972 and 97,
1373 and 1374 of 1973 a question regarding Article 14 has
been rai sed whi ch has not been considered by the H gh Court.
In these cases the Hgh Court will deal with that question
al one and di spose of the matter afresh.

In Cvil Appeal No. 1372 of 1973 the respondent i s what
is called a sanction holder under section 28 of the |Indian
Electricity Act, 191
582
and as such a licensee within the nmeaning of that termn
clause (6) of section 2 of the Electricity (SUPPLY) Act,
1948. The respondent has no objection to collecting the
surcharge from those to whomit supplies electricity. The
respondent’s contention is a l|limted one that it need not
pay surcharge on the electricity which it consunes. W
consi der this contention well founded and it is supported by
the provisions of clause (3) and (8) of the Surcharge order
which read together |eave no roomfor doubt on that point.
Clause (3) reads as foll ows:

"3. Notwithstanding anything to the contrary
contained in any agreenent entered into with any
consumer or the conditions of service agreed upon by
the Kerala State Electricity Board; the Kerala State
El ectricity Board shall levy a surcharge in accordance
with clause 5 on all supplies of electrical energy nmade
by it either directly or through |licensees:

Provi ded that no surcharge under this order shal

be | evied on-

(a) Bulk supplies of energy to the |icensees;

(b) Low Tension supplies of energy for donestic

resi dential purposes;

(c) Low Tension supplies of ener gy for
agricul tural purposes.”
The respondent is a |icensee and bulk supplies have been

made to the licensee. It is not a consunmer to whom the Board
supplies electrical energy directly or through a |icensee.
It cannot be said that in consuming electricity itself the
respondent is supplying electricity to itself. The Surcharge
order clearly nmakes a distinction between the consuner on
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the one hand and the licensee on the other and nmakes no
provision for surcharge in the case of consunption of
electricity by a licensee. It would be therefore declared
that the respondent in this appeal need not pay the
surcharge on the electricity consumed by it. There will be
no order as to costs.

GUPTA, J. | regret | amunable to agree that the Keral a
Essential Articles Control (Tenporary Powers) Act, 1961 and
the declaration and the surcharge order nmade respectively
under ss. 2(a) and 3 of that Act are valid. In ny opinion
the Kerala act is an invalid piece of |egislation and as
such the declaration and the surcharge orders are of no
consequence. It is not necessary to restate the facts which
have been set out fully in the Judgnent of brother
Alagiriswam J.; | shall briefly state the reasons for the
view | have taken.n

The State Lagislature has power to make laws only with
regard to matters specified in List Il and List Ill in the
Seventh Schedul e of the Constitution subject to the
provi sions of Art. 254(2). The Kerala Act, as its long title
shows, is-in Act to provide for the control of the produc
583
tion, supply and distribution of, and trade and conmerce in,
"certain articles". The Preanble of the Act also states that
it was passed as it was considered expedient to provide for
the control of the /production, supply and distribution of,
and trade and conmerce in, "certain articles", Sec. 1(3) of
the Act provides that the Act would remain in force for five
years fromthe date of its conmencenent which was in January
1962. Sec. 3(1) enpowers the State Governnent to nake
provisions by a notified order for regulating or prohibiting
the production supply and distribution of any ’essentia
article’ and trade and conmerce therein -if the Government
thought it was expedient so to  do for maintaining or
increasing the supplies or  for securing the -equitable
distribution of such essentiai articles. Sec. 2(a) defines
essential article as any article not being an essentia
commodity as defined in the Essential Commobdities Act, 1955
which the Governnment by notified order mght declare to be
an essential article. The definition leaves it to State
CGovernment to deci de what should be an essential article for
the purpose of the Act. The Legislature is of course
presuned to knowthe |limts of its conpetence and assum ng
it is permssible to attribute simlar know edge to the
Covernment as to the bounds of its authority ~under sec.
2(a), an essential article may be any article covered by any

of the entries in List 11 or List Ill except the classes of
commodities mentioned as essenti al commodity in the
Essential Commmodities Act. Until therefore, the Government

issued a notification on Decenber 10, 1965 under sec. 2(a)
declaring electrical energy to be an essential  article
al nost four vyears after the act cane into force, it was not
possi bl e even to guess what the Act was about. Thus the Act
as passed had no positive content, it was an enpty husk and
its insubstantiality, if by itself not, an il

val i dati ng factor, exposes the want of a declared
legislative policy in the Act. The Act does not give any
indication as to the nature of the articles in respect of
which it sought to control the production, supply and
distribution, and trade and commerce. It confer on the
Government the authority to declare any article an essentia
article and to exercise the aforesaid powers in respect of
that article. The Act does not provide any gui dance or |ay
down any test to ascertain what makes an article essentia
for the purpose of the Act. The reference to the Essentia
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Commodities Act in sec. 2(a) which defines 'essentia
article’ is nerely to exclude from its purview the
commodi ties covered by the Essential Conmodities Act., and
only serves to enphasize its indefiniteness and nakes it
nmore difficult to find any clue to the nature of the
articles the Legislature had in mind in enacting the Keral a
Essential Articles Control (Tenporary Powers) Act, 1961.
Alnmost the entire legislative field was |eft open to the
Government to choose from and deci de according to their own
i ghts what should be an essential article.

It hardly needs repetition that the Legislature cannot
del egate the essential legislative function, which means
that the Legislature nmust declare the policy of the | aw and
provide a standard for the guidance of the subordinate | aw
maki ng authority. The Kerala Act authorises the Governnent
to declare any article as essential, except those mentioned
in the Essential Conmmodities Act, w thout |aying down any

define criteria or standards. Thi's, | think, is surrendering
ungui ded and un
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canal i sed power to the executive. |I' do not see how the Act

can be called an instance of conditional legislation-this
is not a case wherethe Legislature having determ ned the
policy has left the details to be supplied by the executive
authority. | cannot think of a case where the Legislature's
sel f-ef facenent could be nore conplete. In ny opinion the
power conferred on the Government by the Kerala Act exceeds
the limts of permssible del egation

I may now refer  to another —aspect of the case. As
stated earlier, the Kerala Essential Articles Contro
(Tenporary Powers) Act, 1961 canme into operation. in January
1962 and was to renain in force for five years fromthe date
of its comencenment. However, the life ~of the 'Act was
ext ended by successive anending Acts passed in 1967, 1969
and 1970. Art. 254(2) of the Constitution provides:

"Where a |law made by the Legislature of a State
with respect to one of the( matters enunerated in the
Concurrent List contains any provision repugnant to the
provisions of an earlier |aw made by Parliament or an
existing law with respect to that matter, then, the | aw

so made by the Legislature of such State shall, if it
has been reserved for the consideration of the
President and has received his assent, prevail in that
State:

Provided that nothing in this clause shall prevent
Parliament from enacting at any time any law wth
respect to the sane matter including a |aw adding to,
amendi ng, varying or repealing the |law so made by the
Legi sl ature of the State."

It appears that the President had given his assent to the
principal Act of 1961 and also to the successive anmending
Acts extending the life of the principal Act. The Act as it
was passed in 1961 does not appear to contain any provision
whi ch was repugnant to any Central Act or existing |aw, that
being so, the assent given to it seens redundant and of no
consequence. (obviously, Art. 254(2) contenpl at es an
exi sting repugnancy and not possible future inconsistencies.
in Decenber 10, 1965 the State Governnment issued a
notification declaring electrical energy to be an essentia
article under sec. 2(a) of the Act, and on June 1, 1968 the
State Governnent nmde the Kerala State Electricity Supply
Surcharge order in exercise of the powers conferred by sec.
3. The surcharge order made in 1968 following the
declaration of electrical energy as an essential article in
1965 is said to be in conflict with the provisions of the
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Indian Electricity Act, 1910 and the Electricity Supply
Act, 1948. Both these Acts are existing laws. It was argued
that assent of the President received for the anendi ng Acts
of 1967, 1969 and 1970 cured the repugnancy introduced by
the surcharge order. Assuming that assent given to the
amendi ng Acts woul d have the effect of curing the
repugnancy, if any, in the principal Act, the question
remai ns where the declaration and the surcharge order part
of the Act under which they were made ? If they were not, if
the order declaring electrical energy as an essentia
article and the surcharge order were outside the Act, then
the assent given to the Act could not cure
585
the repugnancy arising from these two orders. Art. 254(2)
requires the State legislation containing the repugnant
provision to be reserved for the consideration of the
President before he gives his assent to it. Could it be said
that the declaration and the surcharge order were provisions
in the Kerala Essential Articles Control (Tenporary Powers)
Act 1961 2 this Court considered a simlar question though
ina different context in Chief Inspector of Mnes v. Lala
Karam chand Thappar. (1) In that case this Court was
exam ning the effect of the repeal of the Mnes Act, 1923 on
the regul ations framed under that Act. Mnes Act, 1923 was
repeal ed and was re-enacted wth certain. nodifications as
the Mnes Act, 1952." Sec. 29 of the 1923 Act enpowering the
Central Covernment. to nake regulations consistent with the
Act for specified purposes was reenacted in the 1952 Act as
Sec. 57. Regul ations were nmade in 1926 under sec. 29 of the
1923 Act, but no regulations had been nade under sec. 57 of
the 1952 Act at the relevant date in 1955, The question was
whether in view of sec. 24 of the General C auses Act the
M nes Regul ations of 1926 could be “saidto have been in
force at the relevant date as there was nothing in the |ater
providing otherw se, and the regul ati ons wer e not
i nconsistent with the re-enacted provisions. Sub-sec. (4) of
sec. 31 of the 1923 Act laid down, inter-alia, that
regul ations and rules nade under the Act would ‘have the
effect "as if enacted in this Act." overruling the
contention that the regulations becane part —of the Act in
vi ew of sub-sec. (4) of sec. 31 and that with the repeal of
the Act the regul ations al so stood repealed as part of that
Act, this Court observed at page 23 of the report:
"The true position appears to be that the rules
and regulations do not |ose their character as rules
and regul ations even though they are to be of the sane
effect as it contained in the Act. They continue to be
rul es subordinate to the Act, and though for certain
pur poses, including the purpose of construction, they
are to be treated as if contained in the Act, their
true nature as subordinate rule is not |ost.
There is thus at |east one decision of this Court | which
seens to support the view that the orders nade by the State
CGovernment under sec. 2(a) and sec. 3(1) of the inpugned Act
could not be called part of the Act; this Act does not even
say that such orders are to be treated as if enacted in the
Act. This is an inportant aspect of the case, and | do not
think it can be assumed or taken for granted w thout further
consi deration that these orders formed part of the Act and
the President’s assent

(1)[1962] 1 SSCRY9
7- L9258l upCl /75
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to the Act cured the repugnancy created by the surcharge
order. However, as | have already held the Act to be invalid
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on the other ground. | prefer not to express any concl uded
opi nion on this point.

In may judgnent the Kerala Essential Articles Contro
(Tenporary Powers) Act, 1961 is invalid on the ground of

excessive delegation. | would therefore dismss the appeal s
but without any order as to costs.
ORDER

In view of the decision of the najority. the appeals
are allowed and CGvil Appeals Nos. 1425, 2575, 2576 of 1972
and 97, 1373 and 1374 of 1973 are remanded to the High
Court. There will be no order as to costs.
P. B. R.
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