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ACT:

CGovernment Servant--Central GCivil Service--Wen is he
quasi - per manent - - Per manent and Tenpor ary servant s-
Term nation of service-Di fference in node not
di scrimnatory-Action by way of punishment--Even tenporary
servant entitled to benefit of Art. 31l1-Prelimnary enquiry
and departnmental enquiry- Latter does not attract,/ Art.
311(2)-Constitution of India, Art. 311-Central Cvil Service
(Tenporary Service) Rules, 1949, rr. 3 and 5.

HEADNOTE

The appellant was in the service of Union of India, his
appoi ntnent being tenmporary liable to be terminated on one
nonth’s notice on either side. He was appointed in June
1949. On  August 1954 he was infornmed that his services
would be termnated from Septenber 1954. No cause was
assigned for the termnation of his services and no
opportunity was given to himof showi ng cause against the
action taken against him Before such termination the
appel  ant was called upon to explain certain irregularities
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and was al so asked to submt his explanation and to state
why disciplinary action should not be taken against him
Certain prelimnary enquiries were held against himbut he
was not heard therein. No regular departnental enquiry
however foll owed and the proceedi ngs were dropped. C aimng
that he is a quasi permanent servant he brought a suit
against the Union of India alleging that the term nation of
his service was not justified. He prayed in the suit for a
declaration that the termination of his service was ill egal
He also claimed arrears of salary. The trial Court
di smssed the suit and he appeal ed to the Hi gh Court

191

wi t hout success. The ‘present appeal was filed on a
certificate granted by the High Court.

The first contention raised by the appellant was that he
was a quasi - permanent enpl oyee and r. 5 of the Central G vi
Service (Tenporary Service) Rules, 1949 did not apply to
him Secondly it was contended that r. 5 was invalid as it
was hit by Art. 16 of the Constitution and in any event the
action taken against himwas discrimnatory and therefore
hit by Art. 16. It was further contended that even if the
appel l ant was a tenporary servant he was entitled to the
protection of Art. 311 (2) of the Constitution.

Held.: (i) Sub-cls. (1) and (2) of r. 3 should be read
conjunctively and not disjunctively and both the conditions
contained therein should be fulfilled before a GCovernment
servant can be deened to be in quasi-pernmanent service. The
Governnment servant. ‘has to show that he ‘has been in
conti nuous Governnent service for nore than three years and
that the appointing authority has nmade a decl aration under
sub-cl. (2) of r. 3. This being the position, 'since no
decl arati on has been nade in his case, the appellant. cannot
claim the benefits of r. 6 which places a quasi-pernanent
servant and a pernanent servant on the sane footing in the
matter of termination of service: Hence he cannot claimthe
protection of Art. 311(2) on the ground that he nust be
deened to be in quasi pernanent service.

B.M Pandit v. Union of India, AI.R 1962 'Bom 45,
Purshottarn Lal Dhingra v. Union of India, [1958] S.C/R 828
and K. S. Srinivasan v. Union of India, [1958] S.C. R 1295,
di stingui shed.

(ii) R 5 which provides for term nation of the services
of a tenporary Governnent servant by giving himone nmonth's
notice is not hit by Art. 16. The classification of
Covernment servants into permanent, quasi-pernmanent and
temporary is reasonable and differences in the nmatter of
term nation of service between these classes cannot be said
to be discrimnatory.

(iii) Were termnation of service of a tenporary
Covernment servant takes place as it has taken place in the
present ease, on the ground that his conduct- is not
satisfactory there cannot be any guestion of any
di scrimnation. The contention of the appellant that he was
denied the protection of Art. 16 and was treated in_a
di scrimnatory manner is rejected.

(iv) Tenporary Governnment servants are also entitled to
the protection of Art. 311(2) in the sanme nanner as a
per manent Government servants, if the CGovernnent takes
action against them by meting out one of the three
puni shments i.e. dismssal, renoval or reduction in rank
purshottam Lal Dhingra v. Union of India, [1958] S.C. R 828.
Hel d, that when a prelimnary enquiry is held to determne
whet her a prima facie case for a formal departnental enquiry
is mde out in the case of a tenporary enployee or a
CGovernment servant hol ding a higher rank tenporarily there




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 17
is no question
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of its being governed by Art. 311(2). Such a prelininary

enquiry may even be held ex parte. It is only when the

CGover nent deci des to hold a regul ar departnental enquiry

for the purpose of inflicting one of the three nmjor
puni shnents that the Governnent servant gets the protection
of Art. 311.

Shyamal v. State of UWP. [1955] 1 S.CR 26 and
Pur shottam Lal Dhingra v. Union of India, [1958] S.C.R 828,
expl ai ned.

Held, that even if a departnental enquiry against the
appellant was contenplated it was not pursued and no
punitive action was taken against himon the basis of the
menorandum issued to him Sinply because the Governnent
i ssued such a nenorandumbut | ater decided not to hold a
departnmental enquiry for taking punitive action, it cannot
be said that the Governnent can never thereafter proceed to
take action -under the terns of r. 5 even though it is
satisfied otherwi se that the appellant’s conduct and work
are unsatisfactory.

Madan GCopal v. State of Punjab, [ 1963] 3 S.CR
716, State of Bihar ~v. GCopi Kishore Prasad, A 1.R 1960
S.C 689. State of Orissa v. Ram Narayan Das, [1961] 1
S.C R 606 and, Jagdish Mtter v. Union of 1India, AI.R
1964 S. C. 449 di stingui shed.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION:— Civil Appeal No. 472 of 1962.

Appeal fromthe judgnent and decree dated Decenber 23,
1960, of the Bombay High Court in First Appeal No. 464 of
1958.

R K Gar g, S.C. Agarwala, D.P. Singh and M K
Ramarmurt hi, for the appellants.

S.V. GQupte, Additional Solicitor General, V.D. Mihajan
and R N. Sachthey, for the respondent.

Cct ober 23, 1963. The Judgnent of the  Court was
del i vered by

WANCHOO J. This is an appeal against the judgnment and
decree of the Bonbay Hi gh Court on a certificate granted by
that Court. The appellant was in the service of the  Union
of India. He was appointed on June 11, 1949 as  an
officiating Assistant Director Grade Il in the office of the
Textile, Conmi ssioner, Bonbay and was working as such till
Septenber 15, 1954. The appoi ntnent was tenporary and his
services were liable to be terminated on one nonth’s notice

on either side. He was posted after the date of his
appoi nt nent in the Textile Comn ssioner’s of fice at
Ahmedabad and continued to work there

193

till February 1954. He was transferred to Bonmbay in
February 1954 and was informed in August 1954 that his
services would be ternm nated from Septenber 15, 1954. No

cause was assigned for the term nation of his services and
no opportunity was given to himof show ng cause against the
action taken against him He therefore brought a suit in
the City Cvil Court at Bonbay, and his contention was that
hi s services had been term nated unjustifiably and
mal i ciously as the Regional Director of Production in the
Textile Conm ssioner’s office at Ahnedabad was agai nst him
Because of this on Decenmber 29, 1953, the appellant was
called wupon to explain certain irregularities and was also
asked to submit his explanation and to state why
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di sciplinary action should not be taken against him The
appellant went on to state in the plaint that certain
enquiries were held against himbehind his back but the
matter was not pursued and he was transferred to Bonbay in
February 1954. Wile he was at Bonbay he received the notice
termnating his services. He claimed that he was a quasi -
per manent enpl oyee under the Central Cvil Servi ces
(Tenporary Service) Rules, 1949, (hereinafter referred to as
the Rules) and no action under r. 5 of the Rules could be
taken against him He was further entitled to the protection
of Art. 311 of the Constitution and as his services were
term nated w thout complying with that provision the order
was bad and liable to be set aside. It was further contended
that if r. 5 applied to him it was bad inasnuch as it was
hit by Art. 16 of the Constitution and in any case the order

passed against himwas bad as it was discrimnnatory. The
appel  ant therefore prayed that-the order of August 13, 1954
by which his services were termnated be declared illega

and inoperative and he be declared a quasi pernanent
enpl oyee ‘and reinstated in service.  There was also a claim
for arrears of salary and costs of the suit and such other
consequential reliefs as the court mght deemfit to give.

The suit was opposed by the Union of India and its main
defence was that the appellant was not a quasi pernmanent
enpl oyee and that r. 5 of the Rules
| SCI/64--13
194
applied to himand that action was properly taken under’
that rule when termnating the appellant’s services by order
dat ed August 13, 1954. It was al'so contended that r. 5 was
perfectly valid and that there was no di'scrim nation
practised against the appellant when his “services were
ter m nat ed. It was admitted that the neno. dated Decenber
29, 1953 was issued to the appellant and he was directed to
submit his explanation in respect of the irregularities
mentioned therein to the Under Secretary, GCovernnent of
India, New Del hi and to state why disciplinary action should
not be taken against him It was also admtted that ' from
Decenmber 1953 onwards some departnment inquiry was conducted
against the appellant but it was averted that the said
departrmental inquiry was not pursued as the evidence agai nst
him was not considered to be conclusive: But as the
appel l ant’s work was not found satisfactory, he was
transferred to Bonbay in February 1954 to give him a
chance of inprovenent. As his work and conduct were
ultimately found to be unsatisfactory, his enployment was
termnated under r. 5 of the Rules as he was a  tenporary
enpl oyee.

On these pleadings three nmain questions  arose for
decision before the trial court, nanely, (i) whether the
appel l ant was a quasi permanent enployee and r. 5 of the
Rules did not apply, to him(ii) whether r. 5 was invalid as
it was hit by Art. 16 of the Constitution and in any case
whet her the action taken against the appel | ant was
discrimnatory, and therefore hit by Art. 16 of t he
Constitution, and (iii) even if the appellant was a
tenmporary government servant, whether he was entitled to
the protection of Art. 311(2) of the Constitution in the
circunmstances of this case. The trial court held on al
these points against the appellant and dism ssed the stilt.
The appellant then went in appeal to the Hgh Court. The
Hi gh Court agreed with the trial court and dismssed the
appeal . The appellant then applied for a certificate to
appeal to this Court, which was granted; and that is how the
matter has cone up before us.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 17

195

The first question that fails for consideration is
whet her the appellant was a quasi pernanent enployee and r.
5 did not apply to him |If the appellant is held to be a
guasi permanent enployee, he wll be entitled to the
protection of Art. 311(2) and as admttedly the provisions
of Art. 311(2) were not conplied with in the present case,
his suit would have to be decreed and no further question
woul d arise for decision. Rule 3 of the Rules, which falls
for consideration in this connection, is as follows:

"A Governnment servant shall be deenmed to
be i n quasi-pernmanent service:--
(i) if he has been in conti nuous
CGovernment service for nore than three years;
(ii) ~if the appointing authority, being
satisfied asto his suitability in respect of
age, ~ qualifications, work and character, for
enpl oynment in a quasi permanent capacity has
issued a declaration to that effect, in
accordance wth such instructions as t he
CGovernor-Ceneral may issue fromtinme to tinme."
The contention on behalf of the appellant is that as there
is no conjunction "and" between the two sub-clauses of r
3, a Governnent servant nust be deenmed to be quasi-
permanent if he conplies with either of the two sub-clauses.
It is urged that a tenporary government servant will becone
guasi permanent if he has been in _-continuous governnent
service for nore than three years or if a declaration is
made in his favour as required by sub-cl. (ii). The
appel lant thus reads the word "or" between the two sub-
clauses. On the other hand, the respondent contends that
| ooking at the schene of the Rules the word "and" should be
inplied between the two sub-clauses and that both the
clauses must be fulfilled before a Government servant can be
deenmed to be in quasi-pernanent servi ce.

In this connection our attention was drawn to two cases
of this Court in which this rule was nmentioned. |n Parshotam
Lal Dhingra v. Union of India, (1) this Court, when
referring tor. 3 at p. 858, used
(1) [1958] S.C.R
196
the conjunction "or" between the two sub-clauses. Learned
counsel for the appellant relies on this to show that we
should read the word "or" between the two sub-cl auses. We
are however of opinion that this Court was not specifically
dealing with the interpretation of r. 3 in that case and
what has been said there about r. 3 was nerely for purposes
of illustration. The other case of this Court to which
reference has been nmade is K S. Srinivasan v.. Union of
I ndi a. (1) There while quoting r. 3 at p. 1307, this /Court
used the word "and" between the two subcl auses. That is
probably due to the fact that the brochure on "Central G vi
Servi ces (Tenporary Services) Rules 1949" printed by the
General Manager, Governnent of India Press, New Del hi, 1959
contains the word "and" between the two sub-clauses in r. 3.
That also in our opinion is not conclusive in favour of the
respondent, because it is not disputed before us that in the
Governnment gazette where the Rules were first published,
neither the word "and" nor the word "or" appears between the
two sub-clauses of r. 3. This aspect of the matter was
consi dered by the Bonbay H gh Court in B.M Pandit v. Union
of India(2) where the |earned Judges pointed out at p. 48
that they found from the copy of the gazette of the
Government of India in which these Rules were first
published that neither the word "and" nor the word "or"
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appeared between the two subclauses and this position is
accepted on behalf of the respondent before us. The
guestion therefore arises whether we have to read the two
sub-cl auses conjunctively or disjunctively. W nmay add that
the Bonbay High Court’ in the case mentioned above read the
two sub-clauses conjunctively and we are of opinion that
view is correct.

The object of these Rules obviously was to provide for
some security of tenure for a large nunber of tenporary
government servants who had to be enployed in view of Wrld
War Il and also to provide for forner enployees of the
CGovernments of Sind, the North West Frontier Province and
Bal uchi st an
(1) [1958] S.C.R 1295. (2) A I.R 1962 Bom 45.

197

who had cone to India on-account of the Partition. This
protection was afforded to tenporary government servants and
the governnent servants of the other type by the device of
creating /quasi-permanent service.. Rule 3 provided in what
ci rcunst ances a governnent servant shall 'be deened to be
guasi permanent. Quasi-pernanent service is defined in r
2(2) as meaning "tenporary service comencing fromthe date
on which a declaration issued under r. 3 takes effect and
consi sts of periods of duty and |eave (ot her t han
extraordinary |eave) ~after that date." R de 3 therefore
nmust be read with r. 2(b) which defines "quasi-permnent
service". Under r. 2(b), quasi-permanent -service begins
from the date on which a declarationis issued under r. 3.
It follows therefore that before-a government servant can be
deemed to be in quasi-permanent service a declaration nust
be issued under the second sub-clause of r. 3, for that is
the sine quo non for the comencenent ~ of _quasi-pernmanent
service. Wthout such a decl arati on quasi -per manent. service
cannot begin. |If therefore the appellant’s contention were
to be accepted and a tenporary governnent servant can be
deemed to be in quasi-permanent service, if only the first
sub-cl ause has been fulfilled, viz., that he has /'been in
conti nuous government service for nore than three years,
there will be conplete irreconcilability between r. 2(b) and
the first clause of r. 3. Therefore, reading these two
rules together the conclusion is inevitable that we nust
read the two sub-clauses conjunctively and hold that ~both
conditions nust be fulfilled before a Government servant can
be deened to be in quasi-pernmanent service, nanely, (i) that
he has been in continuous governnent service for nmore  than
three vyears, and (ii) that the appointing authority after
satisfying itself as to suitability in various respects for
enpl oynent in quasi-permanent capacity has i ssued a
declaration to that effect. It is however urged that the
definitions inr. 2 have to be read subject to there /being
nothing repugnant in the subject or context and it s
contended that in the context of r. 3 the two sub-clauses
must be read disjunctively.

198

W are of opinion that there is no force in this argunent,
and as a matter of fact the context of r. 3 itself requires
that rule nust be read in harmony with the definition of
"quasi - permanent service" in r. 2(b), for it could not
possibly be the intention of the rule naking authority to
create di sharnmony between the definition in r. 2(b) and the
provision in r. 3. The contention on behalf of the
appel l ants that the two sub-cl auses are independent and have
to be read disjunctively must be rejected and it nust be
held that both the conditions inr. 3 mnust be satisfied
before a government servant can be deened to be in quasi-
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per manent servi ce.

This wll in our opinion also be clear fromthe schene
of the Rules followingr. 3. Rule 4 provides that "a
declaration issued under r. 3 shall specify the particular
post or the particular grade of posts within a cadre in
respect of which it is issued, and the date from which it
takes effect." This rule is clearly nmeant to apply to al
guasi - permanent enployees and shows that no governnent
servant can be deenmed to be in quasi-permanent service
until a declaration has been issued. Rule 6 provides that
"the service of a Government servant in quasi-pernanent
service shall be liable to termnation in the same
circunstances and in the sane manner as a government servant
in permanent service."  Now under the definition of r
2(b), quasi-permanent ~service begins with a declaration
i ssued under sub-cl. (1)of r. 3. Therefore the protection of
r. 6 can only be given to a quasi-permanent enpl oyee after a
decl aration has been nmde. This again shows that a
declaration is necessary before a Governnent servant can
claim to be in-quasi.permanent service. Rule 7 provides
that a governnent servant .in respect of whomthe declaration
has been issued under r. 3, shall be eligible for permanent
appoi nt nent on the occurrence of a vacancy in the specified
posts which may be reserved for being filled from anong
persons in quasi-permanent service. This again shows that a
guasi - permanent enployee can becone el igible for pernanent
appoi nt nent only when a decl aration has been i ssued under
199
r. 3. Again r. 8 provides that a governnent  servant in
guasi - permanent service shall as fromthe date on which his
service is declared to be quasi-pernmanent be entitled to the
same conditions of service in respect of |eave, allowances
and disciplinary matters as a governnent servant in
per manent service hol ding the specified post. Here ' again
the benefit of r. 8 can only be availed of by a quasi-
per manent government servant in whose favour a decl arati on
has been made. Then r. 9 provides that a governnent servant
i n quasi - permanent service shall be eligible for a gratuity
under certain circunstances. This gratuity will be at the
rate of half a nonth’s pay for each conpl eted year of quasi-
per manent service, such gratuity being payable on-the basis
of the pay admi ssible to such governnent servant in respect
of the specified post on the |ast day of his service. Thi-s
again contenpl ates a declaration before the benefit of r. 9
can be claimed by a quasi-pernmanent enployee. Rule 10
provi des that where a governnent servant in  quasi-permnent
service is appoi nted substantively to a per manent
pensi onable post, the entire period of quasi-permnent
service rendered by himshall be deened to be  qualifying
service for the grant of gratuity and pension. Now /under
r. 2(b) quasi pernmanent service only comrences after the
declaration and therefore unless a declaration is nade, the
benefit of r. 10 cannot be taken by a quasi-permnent
enpl oyee. The schene of the rules therefore clearly shows
that a declaration wunder r. 3 is necessary before a
temporary governnment servant can claim to be a quasi-
per manent enpl oyee. Gtherwise if the two sub-clauses of r
3 were to be read disjunctively the result would be that a
person may beconme a quasi permanent enpl oyee under sub-cl
(1) but will get none of the advantages nentioned above. W
are therefore satisfied that the scheme of the Rules and the
harmony that is essential between r. 2(b) defining "quasi-
permanent service" and r. 3 laying down how a governnent
servant can be deened to be in quasi permanent service
require t hat t he two sub-cl auses shoul d be read
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conjunctively and that two conditions

200

are necessary before a governnent servant can be deened to
be in quasi-permanent service, nanely, (i) conti nuous
service for nmore than three years, and (ii) declaration as
required by sub-cl. (ii)of r. 3. It is not in dispute that
t hough the appell ant had been in service for nore than three
years by 1954, no declaration as required by sub-cl. (ii) of
r. 3 has ever been nade in his case. He cannot therefore
claim to be in quasi-permanent service. It foll ows
therefore that he cannot claimthe benefit of r. 6, which
lays down that the services of a government servant in
guasi - permanent service shall be liable to termnation in
the sane circunstances and in the same manner as gover nnent
servants in pernanent service. If he could claim the
benefit of r. 6, he woul d have been certainly entitled to
the protection of ‘Art. 311. As he is not entitled to the
benefit~ of r. 6, he cannot claimthe benefit of Art. 311
(9.2) '‘on 'the ground that he nust be deened to be in quasi-
per manent. servi ce.

The appellant therefore nmust be held to be still in
temporary service when his services were dispensed with in
August 1954. The rule “that applies to a tenporary
government servant i's r. 5 which | ays down that -

"(a) the service of a tenporary Governnent
servant’ who is not in quasi-pernmanent service
shall be liable to termination-at any tine by
noti ce in witing given either by the
CGover nirent servant to t he appoi nti ng
authority, or by the appointing authority to
t he Government servant.

(b) The period of such notice shall be
one nonth, unless otherw se agreed to by the
CGovernment and by the Governnent servant;
Provi ded that the service of any such
CGovernment servant may be termnated forthwith
by paynent to himof a sumequivalent to the
amount of his pay plus allowances, at the sane
rates at which he was draw ng them i nmedi ately
before the termination of his -services, for
the period of the notice or, as the case may
be, for the period by which such notice falls
short of one nmonth or any agreed |onger
period."
201
In short r. 5 gives power to the Government to terminate the
services of a tenporary governnent servant by giving himone
nonth’s notice or on paynment of one month’s pay in lieu of

notice or such shorter or |longer notice or paynent in /lieu
thereof as may be agreed to between the Governnent and the
enpl oyee concer ned. This rule is being attacked  on the

ground that it is hit by Art. 16, which provides that "there
shall be equality of opportunity for all citizens in matters
relating to enployment or appointnment to any office under
the State". W have not been able to understand how this
rule can possibly be hit by Art. 16, which provides for
equality of opportunity. These Rules showthat there are
two classes of enployees nanely, (i) pernmanent enployees,
and(ii) tenporary enployees, the latter being divided into
two sub-cl auses (a) quasi-permanent, and (b) tenporary. It
is well recognised that the Governnent may have to enploy
temporary servants to satisfy the needs of a particular
conti ngency and such enploynment would be perfectly
legitimate. There can al so be no doubt, if such a class of
temporary servants could be recruited that there would be
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nothing discrimnatory or violative of equal opportunity if
the conditions of service of such servants are different in
sonme respects fromthose of permanent enpl oyees. Further we
see no denial of equal opportunity if out of the class of
tenmporary enpl oyees some are nade quasi - permanent dependi ng

on length of service and their suitability in all other
respects for pernmanent enploynent eventually and t hus
assimlated to permanent enployees. It has been urged on
behal f of the respondent that Art. 16 in any case will not

apply to matters relating to termnation of service. W do
not think it necessary for present purposes to decide
whet her Art. 16 would apply to rules relating to term nation
of service. W shall assune for the purposes of this appea

that Art. 16 will apply even in the case of rules relating
to term nation of service. But we fail to see howthe rule
which applies to one class of government servants in the
matter of term nation but does not apply to the other two
cl asses can be said to violate

202

equal ity of opportunity provided in Art. 16. The
cl assification of government servants into these classes is
reasonable and differences in the matter of term nation of
service between these classes cannot be said to be
discrimnatory in the circunmstances. |In particular the very
fact that the service of a government 'servant is purely
temporary nakes hima class apart fromthose in pernmanent
servi ce and such government servant cannot necessarily claim
all the advantages which a permanent servant. has in the
matter of security of service. W are therefore of opinion
that considering the nature of the enpl oynent of a tenporary
government servant, a provision like that in r. 5.1in respect
of termnation of service is a. reasonable provision which
cannot be said to deny equality of opportunity provided in
Art. 16. The attack therefore on r. 5 on the ground that it
is hit by Art. 16 of the Constitution must fail

It is next urged that even if r. 5 is good, the order by
whi ch the appellant’s services were dispensed with was bad,

because it was discrimnatory. [In.this Connection 'reference
was made in the plaint to a nunmber of Assistant’ Directors
whose services were not di spensed with even though they were
junior to the appellant and did not have as good -qualifica-
tions as he had. W are of opinion that there is no force
in this contention. This is not a case where services of _a
temporary enployee are being retrenched because of the

abolition of a post. In such a case a question may arise as
to who should be retrenched when one out of severa
temporary posts is being retrenched in an office.  In those

circunstances, qualifications and | ength of service of those
holding simlar tenporary posts nmay be rel evant in consider-
i ng whether the retrenchnment of a particul ar enpl oyee was as
a result of discrimnation. The present however is a case
where the appellant’s services were terninated because his
work was found to be unsatisfactory. W shall deal with the
guestion whether termnation in this case is liable to  be
set aside on the ground that Art. 311 (2) was not conplied
with later; but where ternmination of the service of a
tenporary
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government servant takes place on the ground. that his
conduct is not satisfactory there can in our opinion be no
guestion of any discrimnation. It would be absurd to say
that if the service of one tenporary servant is terninated
on the ground of unsatisfactory conduct the services of al
simlar enployees nust also be termnated along with him
irrespective of what their conduct is. Therefore even
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though sonme of those nentioned in the plaint by the
appellant were junior to himand did not have as good
qualifications as he had and were retained in service, it
does not follow that the action taken against the appellant
term nating his services was discrimnatory for that action
was taken on the basis of his unsatisfactory conduct. A
guestion of discrimnation nay arise in a case of
retrenchnent on account of abolition of one of severa

temporary posts of the sane kind in one office but can in
our opinion never arise in the case of dispensing with the
services of a particular tenmporary enpl oyee on account of
his conduct being unsatisfactory. W therefore reject the
contention that the appellant was denied the protection of
Art. 16 and was treated in a discrimnatory nmanner.

W now cone to the |last question whether the appellant Ws
entitled to the protection of Art. 311(2) of t he
Constitution, even though he was a tenporary government
servant. It is well settled that tenporary servants are
also entitled to the protection of Art. 311(2) in the sane
manner - as permanent government servants, if the governnent
takes action against themby neting out one of the three
puni shments i.e. disnissal, renpval or reduction in rank

(see Parshotam Lal Dhingra v. Union of India("). But this
protection is only available where discharge, renoval or
reduction in rank 1is sought to be inflicted by way of
puni shnment and not otherwise. It is also not disputed that
the nmere use of expressions like "term nate" or "discharge"
is not conclusive and in spite of the use of such innocuous
expressions, the court has to apply the two tests nentioned
in Parshotam Lal Dhingra’s case(l), nanely-(1) whether

() [1958] S.C.R 828.
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the servant had a right to the post or the rank or (2)
whet her he has been visited with evil consequences; and if
either of the tests is satisfied, it nust be held that the
servant had been puni shed. Further even though m sconduct,
negligence, inefficiency or other disqualification' may be
the notive or the inducing factor which influences the
Governnment to take action under the terns of the contract of
enpl oyment or the specific service rule, nevertheless, if a
right exists under the contract or the rules, to  termnate
the service the notive operating on the mnd of the
Government is wholly irrelevant. It is on these principles
whi ch have been | aid down in Parshotam Lal Dhingra’s case()
that we have to deci de whether the appellant was entitled to
the protection of Art. 311(2) in this case.

Bef ore however we consider the facts of this case, we shoul d
like to make certain general observations in connection wth
di sci plinary proceedi ngs taken agai nst public servants. It
is well known that government does not termnate the
services of a public servant, be he even a “tenporary
servant, w thout reason; nor is it usual for governnent to
reduce a public servant in rank w thout reason even ' though
he may be holding the higher rank only tenporarily. One
reason for termnating the services of a tenporary servant
nmay be that the post that he is holding conmes to an end. In
that case there is nothing further to be said and his
services terminate when the post comes to an end. Sinmilarly
a governnent servant tenporarily officiating in a higher
rank may have to be reverted to his substantive post where
the i ncunbent of the higher post comes back to duty or where
the higher post created for a tenporary period cones to an
end. But besides the above, the government may find it
necessary to terminate the services of a tenporary servant
if it is not satisfied with his conduct or his suitability
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for the job and/or his work. The sane may apply to the
reversi on of a public servant froma higher post to a |ower
post where the post is held as a tenporary neasure. Thi s
di ssatisfaction with the work and,/or conduct of a tenporary
servant

(1) [1958] S.C.R 828.
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nmay arise on conplaint against him |In such cases two
courses are open to government. It may decide to dispense

with the services of the servant or revert him to his
substantive post w thout any action being taken to punish
himfor his bad work and/or conduct. O the CGovernment nay
decide to punish such a servant for his bad work or
m sconduct, in which case even though the servant nmay be
temporary he will havethe protection of Art. 311(2). But
even where it is intended to take action by way of
puni shment what usual ly happens is that sonething in the
nature of what may be called a prelimnary enquiry is first

hel d in connection wth the alleged m sconduct or
unsati sfactory work. In this prelimnary enquiry t he
explanation of the governnent servant nay be taken and
docunentary and even oral evidence may be considered. It is

usual when such a prelimnary enquiry makes out a prim
facie case against the servant concerned that charges are
then framed against himand he is asked to show cause why
di sciplinary action be not taken against him An enquiry
of ficer (who may be hinself in the case where the appointing
authority 1is other than the Governnment) is ‘appointed who
holds enquiry into the charges conmunicated to the servant
concerned after taking his explanation and this inquiry is

held in accordance with the principles of natural  justice.
This is what is known as a fornal departnental enquiry into
the conduct of a public servant. Inthis enquiry evidence

both docunmentary and oral nmay be led against the public
servant concerned and he has a right to cross-exanine the
witnesses tendered against him He has also the right to
give docunentary and oral evidence in his defence, if he
thinks necessary to do so. After the enquiry is over, the
enquiry officer nmkes a report to the Governnment or the
authority having power to take action-agai nst the ~servant

concer ned. The governnent or the authority makes up its
mnd on the enquiry report as to whether the charges -have
been proved or not and if it holds that sone or all the

charges have been proved, it deternmines tentatively the
puni shent to be inflicted
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on the public servant concerned. It then conmuni cates a copy
of the enquiry officer’ sreport and its own concl usi on
thereon and asks hinto show cause why the tentative
puni shnment deci dedupon be not inflicted upon him Thi s
procedure is required by Art. 311(2) of the Constitution in
the case of the three mgjor punishnents, i.e., disnissal, or
renoval or reduction in rank. The servant concerned has
then an opportunity of showi ng cause by making a represen-
tation that the conclusions arrived at the departnenta
enquiry are incorrect and in any case the punishnent
proposed to be inflicted is too harsh.
CGenerally therefore a prelimnary enquiry is usually held to
det er m ne whether a prima facie case for a form
departnmental enquiry is nade out, and it is very necessary
that the two shoul d not be confused. Even where governnent
does not intend to take action by way of punishnment against
a tenporary servant on a report of bad work or misconduct a
prelimnary enquiry is usually held to satisfy governnent
that there is reason to dispense with the services of a
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tenmporary enployee or to revert himto his substantive post,
for as we have said al ready governnent does not usually take
action of this kind without any reason. Therefore when a
prelimnary enquiry of this nature is held in thecase of
tenmporary enpl oyee or a governmentservant hol ding a higher
rank tenporarily it mustnot be confused with the regular
departnmental enquiry (which wusually follows such a
prelim naryenquiry) when the governnent decides to frane
charges and get a departnental enquiry made in order that
one of the three major punishnments already indicated may be
inflicted on the government servant. Therefore, so far as
the prelimnary enquiry is concerned there is no question of
its being governed by Art. 311(2) for that enquiry is really
for the satisfaction of governnent to decide whet her
punitive action shoul dbe taken or action should be taken
under the contract or the rules in the case of a tenporary
gover nirent servant or~ a servant holding higher r ank
temporary to which hehas no right. In short
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a prelimnary enquiry is for the purpose of «collection of
facts in - regard to the conduct and work of a governnent
servant in which he may or nay not be associated so that the
aut hority concerned nmay deci de whether or not to subject the
servant concerned to the enquiry necessary under Art. 311
for inflicting one/'of the three najor punishments nentioned
t herein. Such a prelimnary enquiry nay even be held ex
parte, for it is merely for the satisfaction of governnent,
though wusually for the sake of fairness, explanation is
taken fromthe servant concerned even at such an enquiry.
But at that stage he has noright to be “heard for the
enquiry is nerely for the satisfaction of the  Governnent,
and it is only when the governnent decides to hold a regular
departrental enquiry for the purposes of inflicting one of
the three major punishments that the government servant gets
the protection of Art. 311 and all the rights t hat
protection inplies as already indicated above. There nust
therefore be no confusion between the two enquiries and it
is only when the governnent proceeds to hold a departnenta
enquiry for the purpose of inflicting on the  governnent
servant one of the three major punishnments indicated in Art.
311 that the government servant is entitled to the
protection of that Article. That i s why this Court
enphasi sed i n Parshot anial Dhingra's case(1l) and in
Shyam al v. The Stateof Uttar Pradesh(2) that the notive

or the inducing factor which influences the governnent to
take action under the ternms of the contract of enpl oynent or
the specific service rule is irrelevant.

In Shyam al ' s case(2) what happened was that the governnent
servant concerned was called upon to explain certain natters
which cast an inputation upon him but later it was nade
perfectly clear to himby the government that it -was not
hol ding any formal departnental enquiry against himwith a
view to inflicting any of the three major punishnents,
al t hough the governnent desired to give himan opportunity
to show cause why he shoul d not be conpul -

(1) (1958] 1 s.C R 828

(2) [1955] 1 SSCR 2
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sorily retired, and after considering his explanation he was
conpul sorily retired under the relevant service rule. It

was held in that case that this did not anount to punishnment
within the neaning of Art. 311(2), even though there was
some inputation at an earlier stage and even though the
servant concerned was asked to explain why he should not be
conpul sorily retired. As we have said already it is not
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usual for government to take action against a public servant

without rhynme or reason and that is why in the case of

temporary servants or servants hol ding higher ranks to which
they have no right sone kind of prelinmnary enquiry is
usual |y hel d before the government decides to dispense wth
their set-vice or revert themto their substantive posts.

The nere fact that some kind of prelimnary enquiry is held
against a tenporary servant and followi ng that enquiry the
services are dispensed with in accordance with the contract

or the specific service rule (e.g. r. 5in this case) would
not nean that the termination of service anounted to
infliction of punishnent of dismssal or renmoval within the
nmeaning of Art. 311(2).  Wether such termnation would
amount to dismissal or renmpbval within the neaning of Art.

311(2) would depend upon facts of each case and the action
taken by governnent which finally leads to the termnation
of service

Let us now turn to the facts of this case. On Decenber 29,

1953, 'a /nenorandum was given to the appellant wunder the
signature of the Under Secretary to the Governnent of India.

By that menorandum he was i nforned about four nmatters and
his explanation was called in that connection. The first

matter referred to hi's punctuality in attending office and
hi s absenting hinmself fromduty without prior intimation and
instances in that respect were brought to his notice. The
second matter was MWwith respect to irregular clains for
nm | eage all owance in respect of his visits to mlls sonme of

whi ch were never made. Instances of these were al so brought

to his notice. The third matter related to a certain visit

to a certain mll on a certain date which was
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never undertaken. The fourth matter was general relating to
his work and conduct being not satisfactory and ‘'his not

attachi ng due inportance to the perfornmance of his duties in
accordance wth the instructions of the Regional Director.

He was required to submt his explanation by January 6, 1954
and also asked to state why disciplinary action should not

be taken agai nst him

The contention on behalf of the appellant is that this
menorandum really ampunted to a chargesheet against the
appel lant and he was asked to give an _explanation thereto
and also to state why disciplinary action should not  be
taken against him Stress is laid on the | ast sentence of
t he menorandum where the appellant was asked why
di sci plinary action should not be taken against him It may
be conceded that the way in which the menorandum was drafted
and the fact that in the |ast sentence he was asked to state
why disciplinary action should not be taken against. him
mght give an inpression that the intention was to hold a
formal departmental enquiry against himwith a view to
puni shing him But though this nmay appear to be so, what is
i mportant to see is what actually happened after this | nmeno-
randum for the courts are not to go by the particul ar . name
given by a party to a certain proceeding but are concerned
with the spirit and substance of it in the light of what
preceded and succeeded it. It is true that in the witten
statenment of the respondent it is stated that from Decenber
1953 onwards a departnental enquiry was being conducted
agai nst the appellant, though the witten statement went on
to say that departnental enquiry was not pursued as the
evidence was not considered to be concl usive. In actua

fact however it is not even the case of the appellant that
any enquiry officer was appointed to hold what we have
called a formal departnental enquiry in which evidence was
tendered fromboth sides in the presence of the appellant.
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This is clear frompara 8 of the plaint in which it is said
that sone enquiries appeared to have been held after the
menor andum of Decenber 1953 but were
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not pursued further. It is however clear that no form

departnental enquiry as contenpl ated under Art. 311(2) read
with the relevant Central Services Rules was ever held after
the notice of Decenber 29, 1953, as otherw se the appellant
woul d have taken part in such an enquiry and woul d have been
entitled to cross-exani ne wtnesses produced agai nst himand
woul d al so have been entitled to | ead evi dence. It seemns
therefore clear that though this nenorandum was issued and
the appellant was asked therein to state why disciplinary
action should not be taken against him no departnenta

enquiry followed that nenmorandum and the matter was dropped.
That is further borne out by the fact that the appellant was
transferred from Ahnedabad to Bonbay in February 1954, which
woul d be nmost unlikely if a departmental enquiry was going
on agai nst himin Ahnedabad. The respondent’s case in this
connection is that it gave up the departnental enquiry even
though it was contenpl ated and transferred the appellant to
Bonbay in order to give hima chance of inprovenent. The
appel | ant worked in Bombay for over six nonths and
thereafter the Government finally decided to termnate his
services under r, 5-7as his work and conduct were found
unsatisfactory even after his transfer to Bonbay. On these
facts there can in our opinion be nodoubt that even if a
departrmental enquiry was contenpl ated i n Decenber 1953 it
was not pursued and no punitive action was taken against him
on the basis of the nenorandum’issued to hi mon Decenber 29,

1953; what appears to have happened is that after the
appel l ant was transferred to Bonbay where he worked for six
nont hs nore, the governnent came to the conclusion that his
wor k and conduct were not satisfactory and therefore decided
to terminate his services under-r. 5. W cannot accept the
proposition that once government issues a nenorandum |ike
that issued in this case on Decenber 29, 1953, but later
decides not to hold a departnmental enquiry for taking
punitive action, it can never thereafter proceed to take
action against a tenporary government servant in the termns
of r. 5
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even though it is satisfied otherwise that his conduct and
work are unsatisfactory. The circunstances in this case are
in our opinion very simlar to the facts in~ Shyamal’s
case("), the difference being that in that case  he was
conpul sorily retired and in this case the appellant’s
servi ces have been terminated. In Shyam al’s case(1l) al so at
one stage, the government nade inputation against’' his
conduct but later withdrew themand did not follow up the
matter by holding a departnmental enquiry. This is- exactly
what happened in the present case and it was nore than six
nont hs after that the appellant who had in the neantime been
transferred to Bonbay was discharged in the terms of r. 5
because his work and conduct were found unsatisfactory. The
or der term nating his services nakes no i mput ation
what soever against himand in the circunstances it cannot be
said that the termination of his service is visited with any
evil consequences as explained in Parshotam Lal Dhingra' s
case(2). We are therefore of opinion that on the facts of
this case Art. 311(2) has no application and the appellant
was not entitled to the protection of that Article before
his services were term nated under r. 5, for the termnation
of service here does not ampunt to infliction of the penalty
of dism ssal or renoval
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It remains nowto consider certain cases on which reliance
was placed on either side. Strong reliance has been placed
on behalf of the appellant on Madan CGopal v. The State of
Punj ab( 3). In that case Mdan CGopal was a tenporary
government servant. A charge-sheet was served on him on
February 5, 1955 and he was charged with having taken bribes
in two cases. He was al so asked to explain why disciplinary
action should not be taken against him He was further
asked to state if he wanted to be heard in person and also

to put forth any defence. It will be clear that charges
were served upon Madan CGopal

(1) [1955] 1 S.C R 26- (2) [1958] S.C.R 828
(3) [1963]1 3 S.C.R 716.
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in that case while in the present case no charges were ever
served on the appellant and the conmunication of Decenber
29, 1953 was headed as a menorandum Further the charge-
sheet i n Madan CGopal s case(,) besides asking himto state
why di sciplinary action should not be taken against himalso
asked himto state in his reply if he wanted to be heard in
person and wanted to put forward any defence, which clearly
showed that a departnental enquiry was going to be held
particularly when the charges were given by the Settlenent
Oficer who had apparently been appointed the enquiry
officer for the purpose. Further in Madan Gopal’'s case(,)
an enquiry was held and a report was subnmitted by the
enquiry officer to the Deputy Comrissioner. The enquiry
officer found Madan Gopal gquilty of the charges and
recormended that ‘he should be renpved from service
i medi atel y. On the basis of ‘this report- an order was
passed by the Deputy Comm ssioner which statedin  so many
words that it had been established that bribes had been
taken by Madan Copal and that he accepted the report of the
Settlement Officer. The Deputy Comm ssioner then went on to
order that the services of Madan Copal were terminated on
payment of one nonth’s pay in lieu of notice. Gbviously in
that case a departnental enquiry was held by the enquiry
officer, a report was nade to the Deputy Conm ssioner who
was apparently the authority to dismss or renove Mdan
CGopal and he passed the order termnating his services on
the basis of the report, though he did not wuse the word
"dismss" or "renove" in his order. |In those circunstances
this Court held in conformty with what had been said in
Parshotam Lal Dhingra's case(2) that the nmere use of the
word "term nation" would not conclude the matter and as the
facts showed as they did in Madan Copal’s case() that the
order was one of dismssal or renoval and was passed as a
puni shment after inquiry, Art. 311(2) should have  been
conplied with. The facts of that case in our opinion are
very different fromthe facts in the present case

(1) [1963] 3 S.C R 716.

(2) [1958] S.C.R 828.
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As we have already pointed out no departmental enquiry —was
really held after the nmenorandum of Decenber 29, 1953 in
this case and no enquiry officer was appointed and no report
was made by any enquiry officer. Whatever m ght have been
the intention behind the nenorandum dat ed Decenber 29, 1953,
the mtter was not pursued and the departnental enquiry if
it was ever intended to be held was dropped. The appellant
thereafter was transferred to Bonbay to give himchance of
i nprovenent and it was only six nonths later when it was
found that his work and conduct were still unsatisfactory
that government took action under r. 5 and dispensed with
his services. On the facts of the present case therefore it
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cannot be said that the order of dispensing with the
services of the appellant which was passed in August 1954
was an order punishing the appellant by inmposing upon him
the penalty of renmoval or disnissal

The next <case is The State of Bihar v. Gopi Kishore
Prasad(1l). That was a case of a probationer and this Court

laid down five propositions therein. It is the third
proposition therein on which strong reliance has been pl aced
on behalf of the appellant. It is in these terns :-

"But, if instead of term nating such a person’'s service

wi t hout any enquiry, the enployer chooses to hold an enquiry
into his alleged m sconduct, or inefficiency, or for some
simlar reason, the ternmnation of serviceis by way of
puni shnment, because it puts a stigma on his conpetence and
thus affects his future career. In such a case he is
entitled to the protection of Art. 311(2) of t he
Constitution."

it is urged on behalf of the appellant that this proposition
neans that as soon as any kind of enquiry is held against a
probationer~ and the same it is 'said wll apply to a
t emrpor ary enployee as the two

(1) A 1.R 1960 S.C. 689.
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stand more or less on the sane footing-the protection of
Art. 311(2) would be available. W are of opinion that this
is reading nuch nore in the proposition then was ever
intended by this Court. |In that case the Government after
some kind of enquiry saidin the order termnating the
services of the 'servant concerned t hat confidentia
enquiries showed that he had the reputation of being a
corrupt officer and that there was anple material  to show
that the report about his resorting to corrupt practices was
justified. The order further said that his work was  wholly
unsati sfactory and in consideration of those matters, it was
provisionally decided to terminate the probation and the
government servant was asked to show cause why he should not
be discharged. H's explanation was then considered and the
CGovernment finally decided to discharge him The facts of
that case as they appeared fromthe copy of the  governnent
deci si on showed that the governnent was actually proceeding
on the basis that Art. 311(2) was

applicable in that case and that is why some enquiries were
hel d and a provisional conclusion to term nate the services
of the officer concerned was arrived at and he was asked to
show cause against that. In those circunstances this Court
held that as governnent had purported to take acti on under
Art. 311, the action was bad as the protection envisaged by
that Article was not afforded to the servant concerned. . The
third proposition therefore in that case does not in our
opi nion lay down that as soon as any kind of enquiry is held
into the conduct of a probationer or a tenporary servant he
is imediately entitled to the protection of Art. 311. Al
that the third proposition lays down is that if the govern-
ment chooses to hold an enquiry purporting to act under Art.
311 as was the case in that case, it nust afford to the
gover nirent servant the protection which that Article
envi sages.

Copi  Kishore Prasad’'s case(1l) was considered by this Court
in alater case in the State of Oissa

(1)A 1.R 1960 S.C, 689.
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V. Ram Narayan Das,(1l) which was also a case of a
probationer. | n Ram Narayan Das’s case, (1) the order was to

the effect that the government servant was discharged from
service for unsatisfactory work and conduct fromthe date on
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which the order was served on him This Court in Ram
Nar ayan Das’'s case(1l) referred to the rules, which provided
that " where it is proposed to term nate the enpl oynent of
a probationer, whether during or at the end of the period of
probation, for any specific fault or on account of his
unsuitability for the service, the probationer shall be
apprised of the grounds of such proposal and given an
opportunity to show cause against it, before orders are
passed by the authority conpetent to term nate t he
enpl oyment" and pointed out that action in accordance wth
the rules would not be hit by Art. 31 1. Gopi Kishore
Prasad’s case(1l) was distinguished in that case and it was
pointed out that the third proposition in Gopi Kishore
Prasad’ s case(2) referred to "an enquiry into allegations of
m sconduct or inefficiency Wth a view, if they were found
established, to inposing punishment and not to an enquiry
whet her a probationer should be confirmed," which neans that
where the CGovernnent purports to hold an inquiry under Art.
311 read with the Rules in order to punish an officer, it
nust afford himthe protection provided therein. The third
proposition therefore in Gopi Kishore Prasad’'s case(2) Mst
be read in the context of that case and cannot apply to a
case where the government holds what we have called a
prelimnary enquiry to find out whether a tenporary servant
shoul d be discharged or not in accordance with his contract
or a specific service rule in view of ~ his conduct. The
third proposition nmnust be restricted only to those cases
whet her of tenporary government servants or others, where
government purports ‘to act under Art. 311(2) but ends up
with a nere order of termnation. |In such a case the form
of the order is immaterial and the term nation of service
may anount to dismssal or

(1) [1961] 1 S.C R 606.

(2) A1.R 1960 S.C. 689.
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renoval . The sane view has been taken in Jagadish Mtter v.
Uni on of India(l)

We are therefore of opinion that on the facts of this case
it cannot be said that the order by which the -appellants,
services were terminated under r. 5 was an order inflicting

the puni shrent of dism ssal or renoval to which Art.
311(2) applied. It was in our opini on an order which was
Justified under r. 5 of the rules and the appellant was not
entitled to the protection of Art. 311(2) in t he
circunstances. The appeal therefore fails. and  is hereby
di smi ssed. In the circunstances we pass no order as to
costs.

Appeal dism ssed.




