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ACT:

Smuggl ers and Forei gn Exchange Manipul ators (Forfeiture of
Property) Act, 1976--Sections 2(2)(b); 3(e), 4, 6, and
7--Forfeiture of Property--Detention under Custons Act or
FERA- - Whet her applied only to persons detained before the
comencemnent of the Act.

Vol untary Disclosure of Inconme and Walth  Act, 1976:
Sections 11 and 16--Inmmunity conferred--Not ' absolute but
l[imted in character--Not to extend to proceedings under
ot her enact nents.

HEADNOTE

In 1975, the appellant, a dealer in-watches and his sons the
other appellants, nade voluntary disclosure of certain
i ncome under the provisions of the Voluntary Disclosure of
Income and Wealth Act. On that basis proceedi ngs were taken
under the Act and concl uded by the Departnment.

In 1976, an order of detention was passed against the first
appel l ant under the provisions of COFEPOSA. He served  out
the detention period.

Thereafter, in 1978 notices under Section 6 of the Smugglers
and Forei gn Exchange Manipul ators (Forfeiture of Property)
Act, 1976 (SAFEMA) was served upon the appellants calling
upon themto show cause why the properties nmentioned in the

notices be not forfeited to the Central Government. They
were also called upon to explain the incone, earnings or
assets out of which they had acquired those properties. In

his explanation, the first appellant stated that he had made
a disclosure of a sumof Rs.25,000 in FormA under the
Vol untary Di scl osure Act which was accepted by the Conpetent
Authority and a certificate was issued to the appellant. He
also riled a copy of the said certificate. He also set out
the manner in which the said sumwas wutilised after the
di scl osure. He al so submitted that he cannot be asked to
explain the source fromwhich he obtained the said sum of
Rs. 25,000, and calling upon himto do so, would violate the
imunity granted to himunder the Voluntary Di scl osure Act.
865

Simlar pleas were taken by his two sons, the other
appel | ant s. The Conpetent Authority over-rul ed t he
objections and forfeited the properties specified in the
orders. The appellants preferred appeals before t he
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Appel | ate Tribunal which partly allowed the appeals. To the
extent the Tribunal affirned the orders of forfeiture, the
appel l ants preferred the present appeals.

On behalf of the appellants, it was contended that the Act
(SAFEMA) applied only in case of persons who were detained
under the COFEPCSA prior to the commencement of SAFEMA, t hat
it did not apply to persons who had been detained under
COFEPCSA after the commencement of SAFEMA. It was further
contended that the findings recorded by the authorities were
perverse and not supported by any evidence and that the
procedure prescribed by the Act had not been followed
scrupul ously which vitiated the order of forfeiture.

Di sm ssing the appeal, this Court,

HELD : 1.1. There is nothing in the Smugglers and Foreign
Exchange Manipul ators (Forfeiture of Property) Act 1976,
(SAFEMA) to indicate either directly or by necessary
i ntendment that the Actis confined only to those persons
who have  been ~detained under COFEPCSA or who have been
convicted under the Custons Act or FERA prior to the com
mencement. of SAFEMA. The use of the word "has been nade" in
Section 2(2)(b) does not and cannot l'ead to such concl usion

The use of the said words nust be understood in the contest
of Section 2(2). Section 2(2)(b) provides that every person
in respect of whoman order of detention has been made and
whi ch detention order. 'has not been revoked or wi thdrawn by
the conmpetent authority nor has been set aside by a
conpetent court can be proceeded against under SAFENA A
nere detention under COFEPCSA is not enough. [871 C E

1.2. If the intention of the Parliament was that the
detention should have been prior to the _conmencenment of
SAFEMA, they would have said that the question should be
determined only with reference to the facts, circunstance
and events including any conviction of detention which oc-
curred or took place before the commencenent of the ' SAFEMA
[872 A-B]

2. The immunity conferred under Sections 11 and 16  of the
Vol untary Disclosure of Income and Wealth Act, 1976 /is of a
limted character

866

and that it is not an absolute or universal imunity. The
i Mmmunity cannot be extended beyond the confines specified by
the said provisions. There is also no reason to presune
that the Parlianment intended to extend any imunity to
smuggl ers and nmanipulators of foreign exchange who -are
proceeded agai nst under other enactnments. [872-(

3. That, in the instant case, the authorities acted w th due
care and caution is evident fromthe fact that with respect
to one of the imovable properties the authorities were of
the opinion that the failure to explain pertains only to
part of the income/assets and accordingly invoked Section 9
and i nposed a fine instead of forfeiting the property. [872-
Fl

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No.13911393 of
1979.

From the Judgnment and Order dated 27.9.1978 & 28.9.1978 of
the Appellate Tribunal for Forfeited Property in F.P.A
Nos. 33/ 78-79, 31/78-79 and 32/ 78-79.

Bhargava V. Desai and Ms. Sonia Mathur for the Appellants.
S.C. Manchanda, K. P. Bhatnagar and P. Parnmeswaran (NP) for
t he Respondent.

The Judgrment of the Court was delivered by
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B.P. JEEVAN REDDY, J. Wth a view to provide for the
forfeiture of illegally acquired properties of smugglers and
foreign exchange manipul ators, the Parlianent enacted, in
t he year 1976, The Snugglers and For ei gn Exchange
Mani pul ators (Forfeiture of Property) Act, 1976, being Act
No. 13 of 1976. The Preanble to the Act sets out the
obj ective which the Act seeks to achieve. It says:
"WHEREAS for the effective prevention of
smuggling activities and foreign exchange
mani pul ati ons which are having a deleterious
ef f ect on the national econony it is,.
necessary to deprive persons engaged in such
activities and nmanipulations of their ill-
gotten gains:
AND WHEREAS such persons have been augnenting
such gains by violations of wealth-tax incone-
tax or other
867
laws ~or by other means and have thereby been
i ncreasing their resources for operating in a
cl andest i ne _manner;
AND WHEREAS such persons have in nmany cases
been holding the properties acquired by them
through such gains in the nanme of their
rel ati ves, associates and confidants."
It would equally be relevant to notice the Statenent of
hjects and Reasons appended to the Bill. The Statenent
sets out the mischief the Act was intended ‘to neet and
counter-act. It reads:
"Smuggling activities and foreign exchange
mani pul ati-ons are having a del eterious effect
on the national econony.  Persons engaged in
such nmual practices have been augnenting. their
ill-gotten gains by violation of |laws relating
to incone-tax, wealth-tax or of other '|aws.
In many cases, such persons have been | hol di ng

properties acquired through ill-gotten /gains
in the names of their relatives associates and
confidants. This accunul ation of ~ill-gotton

weal th gives increasing power, -influence and
resour ces to those who carry on such
cl andestine activities and even tend to confer
social status and prestige which is quite
contrary to the healthy socio-cultural norms.
These activities pose a serious threat to the
econonry and the security of the nation. In
conjunction with various other steps taken by
the CGovernment in recent nonths for cleansing
the social fabric and resuscitating the
nati onal econony, it becane necessary to
assune powers to deprive such persons-of their
illegally acquired properties so as to
effectively prevent the smuggling and. other
cl andesti ne operations. The Pr esi dent
promul gated on the 5th Novenber, 1975 the
Smuggl ers and Foreign Exchange Manipul ators
(Forfeiture of Property) Ordinance 1975."
The Act was preceded by an Ordinance i ssued on 5th Novenber,
1975. For that reason, the Act, when made, was given effect
to fromthe said date. The object with which the Act was
made is, without a doubt, highly |audable.

868
The provisions of the Act apply to persons specified in sub-
section (2) of Section 2. Persons who have been convicted

under the Sea Custonms Act, 1878/ Custonms Act, 1962, persons
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convi cted under the Foreign Exchange Regulation Act ,
1947/ Forei gn Exchange Regul ation Act, 1973 constitute the
first category. The second category is of the persons who
have been detained under the Conservation of For ei gn
Exchange and Prevention of Smuggling Activities Act, 1947
(COFEPCSA), provided the said order has not been revoked or
wi thdrawn by the Conpetent Authority before the conpletion
of the period prescribed or set aside by a conpetent Court.
The third category is of the relatives and associates of
persons falling under categories 1 and 2. The fourth
category is of the transferees fromthe persons falling in
categorY 1 and 2. Clause (c) in Section 3 defines the
expression "illegally acquired propertY". It nmeans, in
short, any property acquired, by a person, whether before or
after the comencenent of the Act fromout of any incone or
assets derived or attributable to the prohibited activity.
Section-4 declaresthat as fromthe conrencenment of the Act
it shall not lawful for any person, to whomthe Act applies,
to hold any illegally acquired property either by hinself or
through ‘any other person on his behalf It declares further
that any  such property so held shall be liable to be
forfeited. Section-6 provides for issuance of a notice
calling upon the person to show cause why the properties
illegally acquired by himshould not be forfeited to the
Gover nrent . Section-7 provides for the final orders to be
passed on such show cause notice after considering the
explanation, if ‘any, furnished by such person and after
maki ng such inquiry as nmay be —appropriate in t he
circunstances. Section-8 enacts-a special rule of burden of
proof It says, "in.any proceedi ngs under ~this. Act, the
burden of proving that any property specified in the notice
served under section 6 is not illegally acquired property
shall be on the person affected." Section-9 provides for
imposing fine in lieu of forfeiture where the authority
finds that a property acquired by such person has only' been
partly acquired with illegally acquired inconme/assets. It
is not necessary to refer to the other provisions except
Section-24, which gives an over-riding effect to the
provi sions of the Act over any other law for the tinme being
in force. Section-26 confers the rul e-nmaki ng-power upon the
Central Covernment.

The appellant in Cvil Appeal No.1391 of 1979, Tekchand  was

a dealer in watches. The appellants in Civil ~Appea
Nos. 1392 and 1393 of 1979 are his sons.
869

In the year 1976, Parlianment had enacted the Voluntary
Di scl osure of Incone and Wealth Act, 1976,  hereinafter
referred to as the Voluntary Disclosure Act. This Act. was
al so preceded by an O dinance issued on Cctober 8, @ 1975.
The Act was given effect on and fromthe said date. The
Ordinance and the Act provided for declaration by“a person
of his undeclared incone in the prescribed nmanner and within
the prescribed period. If he made the declaration in
accordance wth the relevant provisions of the Act, the
incone so disclosed was not liable to be included in his

total income and tax was levied thereon at the rate
prescri bed in the schedule to the Act, whi ch was,
conparatively speaking, much Ilower than the rates then
prevailing. Sections-11 and 16 conferred certain linmted
imunities upon the person naking a declaration under the
Act . Those are the only sections relevant for our purpose
and must be noticed. Section-11 states, "notwi thstanding

anything contained in any other law for the time being in
force, nothing contained in any declarati on made under sub-
section(l) of section 3 shall be adnissible in evidence
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against the declarant for the purpose of any proceeding
relating to inposition of penalty or for the purposes of
prosecution under any of the Acts nentioned in sub-section
(1) of section 8 of the Wealth-tax Act.’ The Acts nentioned
in sub-section (1) of Section 8 are the Indian |ncone-tax
Act, 1922, Excess Profits Tax Act, 1940, Business Profits
Tax Act, 1947, Super Profits Tax Act, 1963 and the Conpanies
(Profits) Surtax Act, 1964. Section 11 thus confers a
[imted imunity from inposition of any penal ty or
prosecution under any of the said Acts and the Walth Tax
Act. It does not confer an absolute or universal immunity.
Comng to Section 16 it too confers a limted immunity of a
di fferent kind. It says that if the voluntary disclosed
income, wealth or assets' is represented by gold, then the
said gold shall not beliable to confiscation either under
the Custonms Act or Gold (Control) Act nor shall such person
be liable to inposition of penalty or any other punishment
thereunder provided he fulfils the conditions specified in
the said section.

On Cctober 31, 1975 Tekchand and his two sons nade vol untary
di scl osure of certain income under the provisions of the
Vol untary Disclosure Act. On. that basis, proceedings were
taken under the Act and concl uded.

On August 21, 1976 an order of detention was passed against
Tekchand under the provisions of COFEPOSA. He served out
the detention

870

period. It was neither quashed or set aside by a conpetent
court nor was it  wthdrawn or revoked by 'a conpetent
authority. The validity of the said detention order is not
guestioned in these proceedings.

On February 22, 1978 notices under section 6 of  the Act
(SAFEMA) were served upon Tekchand and his two sons calling
upon then to show cause why the properties nmentioned in the
notices be not forfeited to Central Government. The
appel l ants were call ed upon to explain the incone, earnings
or assets out of which they have acquired those properties.
Expl anations were furnished by all the three. In his
expl anati on Tekchand stated inter alia that he had made a
disclosure of a sum of Rs.25,000 in formA under the
Vol untary Disclosure Act which was accepted by the Conpetent
Authority and a certificate issued to himin that behal f~ He
filed a copy of the said certificate. He also set out the
manner in which the said sum was utilised after -the
di scl osure. He subnmitted that he cannot be asked to explain
the source from which he obtained the said sumof Rs.25, 000.
Calling upon himto do so, he submitted would violate the
imunity granted to hi munder the Voluntary Disclosure  Act.
Simlar pleas were taken by his two sons, the appellants in
Cvil Appeals 1392- 1393 of 1979. Their objections’ were
over-rul ed by the Conpetent Authority who by his Order dated
October 21, 1976 forfeited the properties specifiedin his
orders. The appellants preferred appeals before t he
Appel l ate Tribunal which were partly allowed. In so far as
the Appellate Tribunal affirned the orders of forfeiture,
they have preferred these appeals with the leave of this
Court under Article 136 of the Constitution.

M. B.V. Desai the | earned counsel for the appellant urged
the follow ng contentions:

1. The Act applies only in case of persons who have
det ai ned under the COFEPCSA prior to the comencenent of the
ACT (SAFEMA). It does not apply to persons who have been
detai ned tinder COFEPCSA after the commencement of SAFENA
This is evident fromthe use of the words "every person in
respect of whom an order of det ention has been
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made............. in clause (b) of sub-section (2) of
Secti on- 2.

2.1n these cases it is not proved that the properties
forfeited are illegally acquired properties" wthin the
meani ng of clause (c) of sub-section (1) of Section-3 in

particul ar of sub-clause (iii) thereof The conpet ent
authority and the Appellate Authority erred in not giving
effect to
871
the inmmunity conferred by the Voluntary Disclosure Act and
in calling upon the appellants to explain the source of the
i ncomre decl ared under the Voluntary Discl osure Act.
3. The explanations offered by the appellants have been
rejected by the authorities under the Act without a proper
di scussion. The findings recorded by them are perverse and
are not supported by any evidence. The procedure prescribed
by the Act has not al so been foll owed scrupul ously which too
vitiates the orders of forfeiture.
W are unable to agree with any of the above submn ssions.
There is nothing in the Act to indicate either directly or
by necessary intendment that the Act is confined only to
those persons who have been detai ned under COFEPOSA or who
have been convicted under the Custons Act or FERA prior to
the comencenent of the SAFEMA. The use of the words "has
been nmde" in Section 2(2)(b) does not and cannot lead to
such concl usi on. The wuse of the said words nust be
understood in the context of Section 2(2). Section 2(2)(b)
provi des that every person in respect of whoman order of
detention has been nade and which detention order has not
been revoked or wi thdrawn by the conmpetent authority nor has
been set aside by a conpetent court, can be proceeded
agai nst under SAFEMA. A nere detention under COFEPOSA is
not enough. Not only there nust have been an order of
detention under the said Act, the ot her condi tions
prescribed in the proviso to clause (b) should not al so have
taken place. It is for the reason that the words "has ' been
made" were used in clause (b) of section 2(2). In this
context Explanation-4 appended to section 2(2) becones
rel evant. The Parlianent anticipated that a contention nay
be raised by persons proceeded agai nst under SAFEMA t hat
proceedi ngs wunder the Act can be taken only in those cases
where they have been detai ned under COFEPCSA  or convicted
under Custonms Act or FERA after the coming into force of
SAFEMNA. Wth a view to repel any such cont enti on
expl anation-4 states:
"Expl anation 4. For the avoidance of  doubt,
it is hereby provided that the guestion
whet her any person is a personto whom the
provi sions of this Act apply may be determ ned
with reference to any facts, circunstances or
events (including any conviction or detention)
which occurred or took place before the
conmencement of this Act."
872
If the contention of the | earned counsel is correct and if
that was the intention of the Parlianent, they would have
said that such question shall be determined only wth
reference to the facts, circunstances and event& including
any conviction of detention which occurred or took place
bef ore the conmencenment of the SAFEMA. The first contention
of the | earned counsel is accordingly rejected.
So far as the contention based upon sections 11 and 16 of
Voluntary Disclosure Act is concerned we have already
poi nted out, while setting out the said provisions that the
imunity conferred thereunder is of a limted character and
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that it 1is not an absolute or wuniversal immnity. The
i Mmunity cannot be extended beyond the confines specified by
the said provisions. There is also no reason to presume
that the Parliament intended to extend any imunity to
smuggl ers and manipulators of foreign exchange who are
pr oceeded agai nst under enactments other t han those
nmentioned in Sections 11 and 16 of the Voluntary D sclosure
Act. So far as the argunent that the authorities under the
Act have not properly considered the explanation offered by
the appellants and the naterial produced by them we nust
say that we are unable to agree with the sane. Both the
conpet ent authority and the Appellate Authority have
consi dered the sane and hel d agai nst the appellants. W see
no reason to interfere with the concurrent findings in this
appeal under Article 136 of the Constitution. W are
equally unable to agree with the |earned counsel for the
appel lants that the findings recorded by the authorities are
ei t her perverse or that they are based on no evidence. That
the authorities acted with due care and caution is evident
from the fact that with respect to one of the immovable
properties the authorities were of ‘the opinion that the
failure to explain pertains only to part of inconme/assets
and accordingly invoked Section 9 and i nmposed a fine instead
of forfeiting the sane.

M. Desai argued/finally that the appellants herein are
smal | shopkeepers and that the authorities acted arbitrarily
in proceedings against themunder SAFEMA |eaving out far
bi gger and powerful violators. H s argunment i's evocative of
what the Poet, Janes Jeffrey Roche, exclaimed in his poem
"The net of law :

"The net of law is spread so w de,

No sinner fromits sweep may hide.

Its nmeshes are so fine and strong.

873

They take in every child of wong.

O wondrous web of nystery!

Big fish alone escape fromtheel"

May be there is sone truth in what the | earned counsel says
but that cannot furnish or constitute a ground in I|aw for
all owi ng these appeals. It is for the-authorities in charge
of inplementation of the Act to take note of the said wail.
It is for themto ensure that the Act is utilised in al
proper cases, nore so where the 'big fish’ are invol ved

The appeals fail and are accordingly dism ssed. No order as
to costs. G N Appeal s disn ssed.

G N Appeal s di sni ssed.
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