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The Judgrment of the Court was delivered by

DR AR LAKSHMANAN, J. The petitioners are officers and supervisors

enpl oyed in the I ndian Drugs and Pharmaceuticals Ltd. (herein after
referred to as "the IDPL™). They filed wit petition No. 678 of 1985 in
this Court challenging the directions given by the Secretary, Mnistry of
Industry (the third respondent herein). This Court passed an order to
conply with the orders passed by this Court. Thereupon the Gover nnent
appointed Fifth Pay Commi ssion in 1993 to consider revision of pay and

al  owances of the Central Government enpl oyees and pending final report,
the Pay Commi ssion granted three-instalments of interimrelief. According
to the petitioners, the benefit was extended to the enployees of all 69
Public Enterprises The grievance of the petitioners was that they were not
given any instalments of interimrelief and as there was no response from
the Chairnman and Managi ng Director of the IDPL, they filed contenpt
petition No. 490 of 1996 for violation of directions given by this Court’s
order dated 03.05.1990. The contenpt petition was dism ssed as there was
unprecedented financial cruch. On(24.10.1997, the Fifth Pay Comn ssion
recomended revi sions of scal es of pay and all owances of the Centra

Gover nment enpl oyees and the third respondent herein directed 69 Public
Enterprises to revise the pay-scal es of the enployees following C D A
pattern w.e.f. of 01.01.1996. As the first respondent did not take any
action, the present wit petition No. 222 of 1998 was filed in this Court.

M. G L. Sanghi, |earned senior council, appearing for the petitioners

pl aced strong reliance on a judgnent of this Court dated 03.05.1990 in Jute
Corporation of India Oficers’ Association v. Jute Corporation of India
Ltd., and Anr., [1990] 3 SCC 436. He invited our attention to the 'terns of
reference of the Hi gh Power Pay Conmittee and also its recomendati ons by
its final report of 02.11.1998. Learned senior counsel has also invited our
attention to the five directions given by this Court in the above judgnent
which read as follow :-

"(1) The scal es of pay and dearness all owance as recomended i'n the Report
will be extended to those enpl oyees who have been appointed with specific
terns and conditions for grant of Central dearness allowance. This wll be
equal |y applicable to the enpl oyees who by rules laid down by the public
sector enterprises are being paid Central dearness all owance.

(2) The enpl oyees appointed on or after January 1, 1989 will be governed
by such pay scal es and al |l owances as may be deci ded by the governnent in
its discretion. Those appointed earlier with I DA pattern will continue to
be governed in accordance with the terms and conditions of their
appoi nt nent .

(3) The pay revision for those enpl oyees in respect of whomthe
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recomendati ons are hereby being directed to be inplenmented hereafter, wll
take place only as and when sinmilar changes are effected for the Centra
Covernment enpl oyees. These enpl oyees will, however, continue to enjoy the
option to switch over to the |IDA pattern of the scales of pay etc. on a

vol untary basi s.

(4) The various recomendati ons nmade in the Report will be inplenented
with effect fromthe dates as follows. These dates are broadly in
conformity with those specified in the Report

Item

1. Revi sed pay scal es and revised DA fornul a

To be inplenented w.e f January 1, 1986(para 16.1)

2. First instalment of interimrelief

June 1, 1983 (para 16.3)

3. Second instal ment of interimrelief

4. CCA as per revised slabs (para 11.6 of Chapter 11 of the Report)
5 House Rent Al | owance Percentage rates as per BPEEs OM No. 1(3)/83

BPE(WC) dated July 1, 1983, subject to overall cealing of Rs. 1250,

1000, 680, 340 and 310 for Delhi/Bonbay. A Bl and B2, C and uncl assified
cities respectively.

6. Medi cal facilities in terms of Para 11.21 of the Report

March 1, 1985 (para 16. 3)

January 1, 1989 (from January 1, 1986 to Decenber 11, 1988 CCA will be paid
at the existing rate at notional pay in the revised pay scales (Para | 1.7
of the Report)

Ceiling on paynment of HRA without production-of rent receipt to be revised
from Decenber 1, 1988 The existing HRA structure to he reviewed by BPE and
revised norns and rates fixed from.a prospective date (Ref. Para 1115)
From a prospective date to be deci ded by the managenent of the PSEs

7. Leave Travel Concession

8. QO her all owance and perquisites as per reconmmendations contained in
Chapters 12 and 13 of the Report

-do-

The quantum of benefits to be decided by the managenent of PSEs shoul d be
given effect to prospectively in terns of Para 111, 7 Para |1l to the
Report (v) The arrears arising on account of pay, DA and other all owances
etc. woul d be adjustabl e agai nst and paynments nade fromtinme to tinme."

However, the petitioners were not given any of these nonetary benefits

wher eas the enpl oyees of other public sector undertakings received al

instal ments of interimrelief. Finally, the petitioners issued a | ega

noti ce dated 05.08.1996 calling upon the nanagenent of the IDPL to release
instal ments of interimrelief and dearness allowance as al ready stated. The
petitioners did not receive any reply to the said notice, therefore, they
filed Contenpt Petition No. 490 of 1996 for violation of this Court’s

j udgrment dated 03.05.1990. Wien the contenpt petition was |isted on
29.11.1996, the respondents inforned the Court that the |DPL was undergoi ng
unprecedented financial crunch and, therefore, was-unable to pay the

enpl oyees the two instalnments of interimrelief which were due by that
date. It was al so submitted that another set of enployees had earlier
approached this Court and no relief was given. In view of the subm ssions
made, this Court dism ssed the contenpt petition, which is marked as
Annexure-P IV. M. Sanghi contended that the reasons given by the
respondents for non-paynent of interimrelief are not at all sound and that
the notifications issued by the Government of India require all the
undertakings to conply with the directions given by this Court and

i mpl enent the reconmendations of the Pay Committee and therefore no
exception has been made in favour of those undertakings which incur |osses
every year. According to the petitioners, the Fifth Pay Comm ssion revised
pay and al | owances of the Central Governnent enployees and that the
CGovernment decided to inplenment the recomendati ons of the Fifth Pay

Conmi ssion w.e.f. 01.01.1996 and that the third respondent issued O M
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dat ed 24.10.1997 to 69 public undertakings directing themto revise the
pay-scal es of enployees following C.D. A pattern w e.f 01.01.1996. M.
Sanghi al so subnitted that sonme undertakings |like the National Textile

Cor poration, the Engineering Projects India Ltd. which have been incurring
| osses and which are before the Board for Industrial and Fi nancia
Reconstruction (hereinafter referred to as "the BIFR') have al so adopted
the revised scal es of pay recommended by the Pay Conm ssion. Concluding his
argunents, |earned senior counsel for the petitioner submtted that the
directions contained in OM date 24.10.1997 issued by the third respondent
are binding on the first respondent, |IDPL, which is one of the 69
undert aki ngs and that officers of all 69 undertakings followi ng CDA pattern
of pay-scales forma class and w t hhol ding of the benefit of revision of
scales froma section of the class is discrimnatory and viol ative of
Articles 14 and 16 of the Constitution and that it is incunbent upon the
respondents to ensure that IDPL carries out the directions issued by them
Arguing further the learned senior counsel submitted that the entire
expenditure on sal aries payable to the enpl oyees of the first respondent is
borne by the Government and, therefore, financial constraints cannot be

pl eaded as a excuse for not paying the instalnents of interimrelief and
not revising the par-scales. Placing reliance on the clause (iii) of the
directions issued by this Court, which has been extracted above in the Jute
Corporation of India Oficers’ Associations (supra), M. Sanghi subnitted
that since the Governnent had revised the scales of its enpl oyees, the
respondent-1DPL is boundin revise the pay-scales of the petitioners also.

Wth the above contentions, the petitioner filed the above wit petition
with the follow ng prayers :-

(a) direct the respondents to revise scales of pay of the petitioners
w.e.f. 01.01.1996 and pay the arrears i mediately :

(b) direct the respondents to pay three instalnments of interimrelief
w.e.f. the dates the paynent becone due.

Separate counter affidavits were filed by the IDPL - respondent no. 1 and
respondent nos. 2, 3 and 4 respectively. The first respondent subnmitted
that for various reasons the | DPL becane a sick industrial conpany and was
declared as such by the BIFR vide its order dated 12.08.1992 in BIFR case
No, 503 of 1992 under Section 3(1)(0O. of SICA and that after protracted
negotiations with the pronoters. State Governments, banks and the enpl oyees
an agreed revival package was fornul ated and was later approved by the BIFR
under Section 17(2) of SICA vide its orders dated 10.02.1994 for

i npl enentation in the conpany w.e.f. 01.04.1994 and that during the

fornmul ation of the agreed revival package all the enpl oyees including the
petitioners gave a witten undertaking sacrificing various facilities and
al so categorically agreed for the deferment of wage revision for a period
of four years w e.f. 01 04.1994. Ms. Anjana Gosain, |earned counse
appearing for the I1DPL, submitted that the paynent of the interimrelief
whi ch was decl ared during the pendency of the Fifth Pay Conmission tinme to
time was not released to the petitioners nmainly because there was a threat
of industrial unrest and it was to he adjusted in the future wage revision
by the Fifth Pay Comm ssion in view of the expressed undertakings by the
petitioners that they will not claimany wage revision for a period of four
years fromthe date of inplenentation of agreed revival package. She woul d
further subnmit that a nodified package for consideration and approval of
the Mnistry of Chemcal and Fertilizer, Governnent of India and the BIFR
was subnitted and the Governnent of India vide its letter dated 17.01. 1996
addressed to the Chairman of BIFR recommended that the nodifications
proposed by the IDPL in the existing revival package be exam ned by an
operating agency. Consequently, the BIFR vide its order dated 23.01. 1996
decl ared that the agreed revival package has failed and appoi nted 1DBlI as
an operating agency under section 17(3) of SICA for suggesting neasures for
the revival of the respondent conpany. Learned counsel for the first,
respondent al so submitted that the Government of India could not provide
sufficient budgetary support to the IDPL and consequently the production
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activities had to be stopped in major two units of the conpany at Rishikesh
and Hyderabad w.e.f. Qctober, 1996 and that the respondent conmpany has no
means of generation of funds and the Government of India was continuing to
gi ve financial assistance for the paynment of salaries only and the deci sion
for the revival of the respondent conpany is still pending before the
CGovernment of India and the BIFR It was al so brought to our notice by the
| eaned counsel for the first respondent that the petitioners who are

of ficers and supervisors constitute only 5 per cent of the total strength
of the enpl oyees of the respondent conpany and that the wage revision in
respect of other enpl oyees has not been sanctioned by the Governnent of
India so far.

M. P.P. Malhotra, |earned senior counsel appearing for respondent Nos. 2
3 and 4 after inviting our attention to the subnissions nade in the counter
affidavit subnmitted that for various reasons the | DPL becane a sick

i ndustrial conpany and was decl ared as such by the BIFR and that the first
respondent conpany has no neans of generation of funds and the Governnent
of India is continuing to give financial assistance for the paynent of

sal aries only and the decisions for the revival of the respondent conpany
is still '‘pending before the Governnent if India and BIFR He would further
submit that it does not stand to the reason that a conpany which is al ready
dependant upon the Central Governnent for the wage bill even at the
existing rate may further increase its liabilities by granting the revised
pay-scal es and that ‘the public sector undertaki ngs maki ng | osses cannot be
put a par with the /undertaki ngs nmaking profits in extending the pay
benefits.

In the above background, the question, which arises for consideration, is
whet her the enpl oyees of public sector enterprises have any legal right to
claimrevision of wages that though the industrial undertakings or the
conpani es in which they are working did not have the financial capacity to
grant revision is pay-scale, yet the Governnent should give financia
support to neet the additional expenditure-incurred.in that regard.

We have carefully gone through the pl eadings, the Annexures filed by both
sides and the orders passed by the BIFR and the judgnments cited by the
counsel appearing on either side. 'Learned counsel for the contesting
respondent drew our attention to a recent judgnent of this Court in A K

Bi ndal and Anr. v. Union of India and Ors., [2003] 5 SCC 163 in support of
her contention. W have perused the said judgment. Ln our opinion, since
the enpl oyees of governnent conpani es are not governnent servants, they
have absolutely no Il egal right to claimthat the Governnent shoul d pay
their salary or that the additional expenditure incurred on account of

revi sion of their pay-scales should be net by the Governnent, Being

enpl oyees of the conpanies, it is the responsibility of the conpanies to
pay them salary and if the conpany is sustaining | osses continuously over a
peri od and does not have the financial capacity to revise or enhance the
pay-scal e, the petitioners, in our view, cannot claimany legal right to
ask for a direction to the Central Government to neet the additiona
expendi ture which may be incurred on account of revision of pay-scales. W
are unabl e to countenance the subm ssion nade by M. Sanghi that economc
viability of the industrial unit or the financial capacity of the enpl oyer
cannot be taken into consideration in the matter of revision of pay-scales
of the enpl oyees.

A Constitution Bench of this Court had exam ned the questions of revision
of wages of worknmen in Express Newspaper (Private) Ltd and Anr. v. Union of
India and Ors.. AIR (1958) SC 578. This Court |and down the follow ng
principles for fixation of rates of wages :-

(1) that is the fixation of rates of wages which include within its
conpass the fixation of scal es of wages also, the capacity of the industry
to pay is one of the essential circunstances to be taken into consideration
except in cases of bare subsistence or mninumwage where the enpl oyer is
bound to pay the same irrespective of such capacity.
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(2) that the capacity of the industry to pay is to be considered on an
i ndustry-cumregion basis after taking a fair cross section of the
i ndustry, and

(3) that the proper measure for gauging the capacity of the industry to
pay should take into account the elasticity of demand for the product the
possibility of tightening up the organization so that the industry could
pay hi gher wages without difficulty and the possibility of increase in the
efficiency of the | owest-paid workers resulting in increase in production
considered in conjunction with the elasticity of demand for the product-no
doubt against the ultimte background that the burden of the increased rate
shoul d be such as to drive the enployer out of business."

The sane questions was agai n-.exam ned in H ndustan Tines Ltd New Del hi v.
Their Worknen, AIR (1963) SC 1332 and this Court gave the follow ng
reasons.

7. Wiile i'ndustrial adjudication will be happy to fix a wage structure

whi ch woul dgi ve the worknen generally a |iving wage, economic

consi derations nake that only dreamfor the future. That is why the
Industrial Tribunals in this country generally confine their horizon to the
target of fixing a fair wage. But there again, the economc factors have to
be carefully considered. For these reasons, this Court has repeatedly
enphasi zed the need of considering the problemon an industry-cumregion
basi s and of giving carefull consideration to the ability of the industry
to pay."

In our view, the econonic capability of the enployers also plays a crucia
part in it, as also its capacity to expand business or earn nore profits.
The contention of M. Sanghi, if accepted that granting higher remuneration
and enol unents and revision of pa> to workersin the other governnenta
undert aki ngs and, therefore, the petitioners are also entitled for the
grant of pay revision may, in our opinion, only |lead to undesirable
results. Enough material was placed on record before us by the respondents
which clearly show that the first respondent had been suffering heavy

| osses for the last many years. In such a situation 'the petitioners, in our
opi nion, cannot legitimtely claimthat their pay-scal es shoul d necessarily
be revi sed and enhanced even though the organi zation in which they are
wor ki ng are maki ng continuous | osses and are deeply in the red. As could be
seen fromthe counter affidavit, the first respondent conpany which is
engaged in the manufacture of nedicines became sick industrial company for
various reasons and was declared as such by the BIFP. and the reviva
package which was fornul ated and | ater approved by the BIFR for

i mpl enentation could not also be given effect toand that the nodifications
reconmended by the CGovernment of India to the BIFR in the existing reviva
package was ordered to be exam ned by an operating agency and, in/fact,

| DBI was appoi nted as an operating agency under Section 17(3) of SICA It
is also not dispute that the production activities had to be stopped in the
major two units of the conpany at Rishi kesh and Hyderabad w.e.f. Cctober,
1996 and the losses and liabilities are increasing every nonth and that the
paynment of three instalnent of interimrelief could not also be made due to
the threat of industrial unrest and the wage revision.in respect of other
enpl oyees is also due w.e.f. 1999 which has al so not been sanctioned by the
Gover nnent of India.

In the instant case, it is also not in dispute that the units of the
conpani es have al ready suspended their operations and as on. date no units
is functioning. It is also observed in the order dated 23.01.1996 that the
conpany’s sales were of the order of Rs. 215 crore against the projected
sal es of Rs. 305.65 crore for the year ended 31.03.1995 and the conpany
incurred a net loss of Rs. 69.80 crore against the projected profit of Rs.
0.08 crore, The major reasons for the poor performance of the conpany was
staled to be constrained in working capital, power supply problens,
reducti on of customtariff on inport on bul k drugs, highly conpetitive
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marketing in formul ati on and hi gh wage bills besides w thdrawal of price
preference. The progress period ended on 30.09.1995 and as per the
conpany’s bal ance sheet were Rs. 77 crore against the envisaged sal es of
Rs. 177.47 crores for the period ended 30.09.1995 and the conpany i ncurred
a net loss of Rs. 47 crores against the projected net profit of Rs. 7.69
crores. The accumnul ated | oss stood at Rs. 577.10 crores against the
projected accunul ated |l oss of Rs. 499 .30 crores as on 31.03.1995 and Rs.
624. 10 crores against Rs. 478.66 crores as on 30.09. 1995.

We have al ready reproduced the directions passed by this Court in Jute
Corporation of India Oficer’s Association (supra). However, after the said
judgrment in which conditional directions were issued, as is apparent, the
Central Governnent vide its OM dated 19.07.1995 decided as follows : -

"13. For SICK PSC regi stered with the BIFR pay revision and grant of other
benefits will be allowed only if it is decided to revive e the unit. The
revi val package shoul d include the enhanced liability on this account. The
benefit of pay revision etc. shall be extended to HSCO and fi nanci a
liability thereof shall be nmet by SAIL."

In view of the said position and keeping in view the huge staff of

approxi mately 6582, the parent ministry decided to introduce Voluntary
Retirement Schene (VRS) dated 20.09.2002 under which the VRS was open for
three months with a clear-cut understanding to the enpl oyees that if one
does not opt for VRS within three nonths the VRS will not given in future
and only retrenchnent’ conpensation will ‘be applicable. At the tine of
hearing, it was submitted that all the petitioners have al ready opted for
the said VRS before 31.03.2002 and they are likely to be relieved any day
after receiving of the funds fromthe Mnistry of Chem cals and
Fertilizers. It has also been decided that all the enpl oyees woul d be
relieved and subsequent deci sion woul d be taken by the parent Mnistry.

The position of the enployees is as follows : -

"31.12. 2002

1. Total enployees including plants Gurgaon, Rishikesh, Hyderabad,
Muzaf ar pur, Chennai includi ng CDA enpl oyees :

2. Opted for VRS by 31.12.2002

3. Rel i eved enpl oyees (Including CDA enpl oyees) upto 15.07.2003

Position of 1166 enpl oyees as on 15.07.2003 : -
Corporate office
Regi onal sal es office (Marketing)
Gur gaon Pl ant
Hyder abad Pl ant
Muzaf ar pur Pl ant
| DPL, Chenna
Ri shi kesh Pl ant

Q ""T0O Qo0 TR

Tot al
6582 : A
: 1166

48 198

34 97

25 25 739
1166

Tot al
Under CDA Under | DA
1166

200 966"

We have already referred to the judgment of this Court in A K Bindal and
Anr., (supra) in which this Court had decided that the enpl oyees under
public sector enterprises cannot be treated as Central Government enpl oyees
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and if the conpany does not have enough funds no way the revision can be
gi ven.

In A K Bindal (supra) this Court specifically held that the econonic
viability or the financial capacity of the enployer is an inportant factor
whi ch cannot be ignored while fixing the wages structure otherw se the unit
itself may not be able to function and nay have to cl ose down which wll

i nevitably have di sastrous consequences for the enployees thensel ves. The
Court al so negatived other contentions raised by the enpl oyees and referred
to and relied upon the fact that the conpany was a sick unit. Facts in the
present case are simlar

Further directions issued in Jute Corporation of India officers Association
(supra) would have no bearing in the present case as the Schenme under the
SICA has failed to revive the Conmpany. Wen the Conmpany cannot be revived
because of |arge |osses, there is no question of enhancing scal es of pay
and dearness all owances. Direction No. (ii) issued in that case indicates
that the enpl oyees appointed on or after January 1, 1989 will be governed
by such pay scal es and al |l owances as nmay be decided by the Governnent in
its discretion. If the conmpany itself is dying, the governnment has

di scretion not-to grant enhanced pay scal es or deaness all owances and for
the sane reason Direction No. (i) cannot be inplenented.

Since this Court has already decided the very issue in question and the
petitioners have opted for the VRS nothing survives in this petition and
the sane is liable to be dismssed. The petitioners having applied for VKS
it is not open to themto contend that they are entitled for pay revision

It is also pertinent to notice that one of the units of the conpany,
nanmely, | DPL Kangar Union, Ri-shikesh filed a special |eave petition no
23361 of 1994 chall enging the orders of the Bl FR dated 10.02.1994 and of
AAl FR dat ed 18.07.1994 and clainmed the deferred facilities, the specia

| eave petition was dismssed by this Court vide its judgnment dated
07.01. 1995

For the foregoing reasons, we see no nmerit in the wit petition. W,
therefore, dismss the sane. However, there will be no order as to costs.




