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BENCH
Syed Shah Mohamed Quadri & S. N. Variava

JUDGVENT:
JUDGMENT

Vari ava, J.

Thi s appeal is against the Order dated 26th May, 1993 passed by the
Custonms Exci se and Gol'd (Control) Appellate Tribunal

Briefly stated the facts are as fol |l ows:

The Appel | ants are manufacturers of ingots. Ingots are nanufactured out
of, anong others, ends of MS. Flats. The Appellants claimed exenption under
Notification No. 208/83 dated 1st August, 1983.  The rel evant portion of the said
Notification reads as follows:

"(4) In exercise of the powers conferred by sub-rule (1) of Rule 8
of the Central Excise Rules, 1944, the Central Governnent hereby
exenpts goods of the description specified in colum (3) of the

Tabl e hereto annexed (such goods being hereinafter referred to as
“"final products") and falling under Item No.2 of the First Schedule to
the Central Excise and Salt Act, 1944 (of 1944) from the whole of

the duty of excise |eviable thereon under Section 3 of the said Act.

Provi ded that such final products are made from-any goods of
the description specified in the corresponding entry in colum (2) of
the said Table (such goods being hereinafter referred to-as "inputs"
and falling under the said itemon which the duty of excise |eviable
under the Custons Tariff Act, 1975(5) of 1975), as the case may be,
has al ready been pai d.

Provided further that no credit of the duty paid on the inputs
has been taken under rule 56 A of the said rules.

Expl anati on: For the purposes of this notification, all stocks of
inputs in the country, except such stocks as are clearly recognisable
as being non-duty paid, shall be deenmed to be inputs on which duty
has al ready been pai d.

THE TABLE
S. No. Description of inputs Description of final products
1. CGoods falling under CGoods falling under sub-item
sub-item (1) (1) (ii) (D)) A )se)(r) and
4(1), 6(1) and 16(1) (16) (1) of the said item

of the said item Iron sl eepers and tubes and
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pi pes and bl anks tgherefor or iron.

2. Coods falling under Coods falling under sub-itens
sub-itenms 6(ii) and (iii) (4)(ii), (6)(ii) and (iii), (7)(ii),
(7)), (8, (9(ii) and (8), (9 (ii), (10), (11, (14) and
(I'l) of the said item (16)(ii) of the said item Flats

exceeding 5 nmin thickness, and
hot-rolled strips, other than
gal vani sed strips, exceeding

5 nmin thickness."

The Appellants clained that the inputs used by themviz. "ends of MS.
Fl ats" fell under Sub-lItem 8 and their final product fell under Sub-ltem6(11). On
1st August, 1985, the Superintendent, Central Excise served a Show Cause Notice
cal l'ing upon the Appellants to show cause why the exenption availed of, from
17.2.1985 to 31.3.1985, be not withdrawn. The Appellants filed their reply dated
29t h August, 1985. ~The Appellants clainmed that the inputs nanmely pieces of stee
roughl y shaped by action of rolling or forging fell under Sub-Item 8. By an Order
dat ed 18th Decenber, 1985, it was held that the Appellants were not entitled to
exenption under the above nentioned Notification. The appeal filed by the
Appel | ants before the Coll ector (Appeals) was allowed on 29th April, 1986.

The Coll ector then/filed an appeal under Section 35-B before the Custons

Excise & Gold (Control) Appellate Tribunal. By the inpugned order that Appea

has been allowed. ' It has been held that the i nputs used by the Appellants cannot

fall under Sub-lItem 8 as that itemonly deals with products which are given a rough

shape by the process of rolling and forging and which are then given their fina

shape by further processing. 1t has been held that the "ends of Flats" remain "Fl ats"

even after cutting and/or they would be "waste and scrap" falling under Sub-ltem 3.

It has been held that as the Notification does not cover either "waste and scrap" or

"Flats", the Appellants would not be entitled to exenption under this Notification
M. A K Jain has, in assailing the judgnent, submitted that the Tribuna

S

entirely wong in coming to the conclusion that the "ends of Flats" are "Flats". He

submits that explanation No. XXl describes a "Flat" 'as foll ows:

"(xxi) "flats" means finished products, generally of rectangul ar
cross-section, having rolled edges only (square or slightly rounded),
of controlled contour and of thickness 3 mllinmetres and over, wdth

400 mllinetres and bel ow had supplied in straight |engths and
includes flat bars with bulb that has swelling on one or two faces of
the sane edge and a width of |ess than 400 mllinetres."

He al so points out that under explanation (ix), the term"waste and scrap"
has been described as foll ows:

"(ix) "waste and scrap’ neans waste and scrap of iron or steel fit only
for the recovery of netal or for use in the manufacture of chemnicals,
but does not include slag, ash and other residues."

He subnmits that "Flat" necessarily has to be a finished product. He
submits that ends of flat are never finished. He submits that ends of Flats cannot
be considered as Flats. He further subnits that an item would be waste or scrap
if it could be only used for recovery of metal or used in the manufacture of
chemcals. He admts that the ends of Flats are used by the Appellants for
recovery of nmetal. He however subnits that ends of Flats are being used by
others for making various itens |ike knives, forks etc. He submits that thus the
ends of Flats could not be "waste and scrap".

We are unable to accept the submission of M. Jain. To claimexenption
under the Notification No. 208/ 83 the Appellants have to show under what Sub-
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Itemthe inputs used by themfall. The Appellants have clained benefit of the
Notification on the ground that input falls under Sub-Item 8. In our viewthe
ends of flats cannot be pieces which are roughly shaped by rolling or forging.

Sub-1tem 8 deals with pieces of iron and steel which are given a rough shape by
the process of rolling or forging. Sub-ltem 8 would not cover pieces of bars,

rods, flats etc. which are cut off fromthe main item

M. Ganesh al so points out that the nmanufacturer of Flats would sell off

the ends of Flats as waste and scrap. He points out that the Appellants have
purchased the ends of flats fromscrap dealers. That the Appellants have
purchased from scrap dealers is not denied. |In our view this also indicates that
ends of Flats do not fall under Sub-ltem 8. As the inputs do not fall under Sub-
Item 8, the Appellant would not be entitled to exenption under the Notification

Faced with the situation M. Jain subnmitted that even if cuts of flats do not
fall under the Sub-l1tem 8, they would fall under Sub-lItem 11. He admts that
this Sub-ltemis also included in the Notification as an input. Such a case is
bei ng made out for the first tine in argunments before this Court. The Appellants
have not cl ai ned exenption under the Notification on this basis. W, therefore,
do not permt M. Jain to raise such a contention

We see no infirmty in the inmpugned judgnent. W see no reason to
interfere. The Appeal stands di sm ssed. There shall be no order as to costs.




