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ACT:

Wagf - Suit against Central Board - Notice--Limtation-United
Provi nces Muslins Waqf Act (U~ P. XIll of 1936), ss. 5, 53-
The Indian Limtation Act (IXof 1908), s. 15.

HEADNOTE

The respondent No. 1, a Central Board constituted under the
United Provinces Miuslins Waqf Act, 1936, by a notification
under s. 5(1) O the Act dated February 26, 1944, took into’
managenent the properties of a Darga Sharif and on October
18, 1946, the appellants, three of the five menbers of the
Managing Committee of the said Darga Sharif, brought the
suit, out of which the present appeal —arises, for a
declaration that the Darga properties did not constitute a
wagqf w thin the nmeaning of the Act and that the respondent
No. 1 had no lawful authority to, issue the notification and
assune managenent of the said properties. It was urged on
behal f of respondent No. 1 that the suit had not been
brought within one year as prescribed by s. 5(2) of the Act,
and was as such barred by limtation; and, that  since the
notice prescribed by s. 53 O the Act had adnittedly not
been served on the respondent, the suit was inconpetent. It
was found that in an earlier suit, brought with the sanction
of the Advocate CGeneral, against the Managing Committee for
their rempoval and the fram ng of a fresh scheme, a decree
had been passed agai nst the appellants on Cctober 16 1941,
and it directed themnot to interfere with the affairs of
the Darga as nmenbers of the said Conmittee and to conply
with the direction renoving themfromoffice. On appeal the
said decree was set aside by the Chief Court on March 7,
1946. It was contended on behalf of the appellants that S.
5(2) O the Act had no application and even if it had, the
suit was within tinme by virtue of the provisions of s. 15 of
the Limtation Act.

Hel d, that the contentions raised on behalf of t he
appel | ants rmust be negatived.
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The expression any person interested in a wagf used in
s. 5(2) O the United Provinces Mislinms Waqf Act, 1936, pro-
perly construed, neans any person interested in a
transaction that is held to be waqf by the Conm ssioner of
Wagf s appointed under the Act and as such the appellants
fell within that category.

Were a literal construction defeats the object of the
statute and makes part of it neaningless, it is legitinate
to adopt a liberal construction that gives a neaning to the
entire provision and nmakes it effective.

Chat ur bhuj Mohanl al v. Bhi cam Chand Choroyia & Sons, (1948)
3 CWN. 410, Mathu Kutty v. Varoe Kutty, A l.R 1950 Mad. 4
and Lal Chand v. Messrs.. Basanta Mal Devi Dayal & Os.,
1947) 49 P.L.R 246, referred to.

Rul es of limtation “are arbitrary in nature and in
construing hem it is not permssible to inmport equitable
consi derations, and effect nmust be given to tile strict
grammati cal meaning of he words used. Section 15 of the
Limtation Act canbe attracted only where a suit has been
stayed by —an injunction or order and the test would be
whet her its -institution would or would not be an act in
contenpt of the court’s order

Nagendra Nath Dey V. Suresh Chandra Dey, (1932) 34 Bom R
1065, Narayan Jivangouda v. Puttabai, (1944) 47 Bom L.R
Beti Maharani v. The Collector of Etawah, (1894) |I.L.R 17
All. 198 and Sundaramma v. Abdul Khader, (1932) I|.L.R 56
Mad. 490, relied on.

Musammat Basso Kaur. v. Lala Dhua Singh, (1888) 15 1.A 211
hel d i nappl i cabl e.

The order of the court in the earlier suit was neither an
i njunction nor an order of the nature contenplated by s. 15
O the Limtation Act and so that section was inapplicable.
Oferings nmade fromtinme to time by the devotees visiting
the Darga Sharif were by their very nature an incone of the
Darga, and failure to nmention themin the notification under
S. 5(1) O the Act, did not render the notification
def ecti ve.

The provision as to notice under S. 53 O the Act was
applicable to suits in respect of acts of the Central ~ Board
as well as suits for any relief in respect of the waqf.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 121 of 1955.
Appeal from the judgnment and decree dated April 22,

1953/ 24th February, 1954, of the Allahabad H gh Court
(Lucknow Bench) in F. C. Appeal No. 50 of 1947, arising. out
of the judgnment and decree dated April 15, 1947, of the
Court of the Civil Judge, Bahraich, in Regular Suit No. 25
of 1946.

S. K. Dar, Ch. Akhtar Hussain and C. P. Lal, for the
appel | ant s.

Ch. N yamatul |l ah, Onkar Nath Srivastava, J. B. Dadachanji,
S. N Andl ey and Ranmeshwar Nath, for respondent No. 1.

1958. Sept enber  16. The Judgnent of the Court was
del i vered by
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GAJENDRAGADKAR J.-The suit fromwhich this appeal arises
relates to a shrine and tonb known as Darga Hazarat Syed
Sal ar Mahsood Chazi situated in the village of Singha Paras

and properties appurtenant to it. The plaintiffs who have
preferred this appeal are nmenbers of’ the Waqf Conmittee,
Darga Sharif, Bharaich, and, in their suit, they have
clained a declaration that the properties in suit were not
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covered by the provisions of the United Provinces Mislinms
Wagfs Act (U P. XlIIl of 1936) (hereinafter described as
the Act). The declaration, the consequential injunction and
the two other subsidiary reliefs are claimed primarily
agai nst respondent 1, the Sunni Central Board of WAqgf,
United Provinces of Agra and OQudh. Two trustees who did not
join the appellants in filing the suit are inpleaded as pro
forma defendants 2 and 3 and they are respondents 2 and 3
before wus. It appears that respondent 1 purported to exer-
cise its authority over the properties in suit wunder the
provisions of the Act and that led to the present suit which
was filed on Cctober 18, 1946 (No. 25 of 1946). The
appel l ants’ case is that the properties in suit are outside
the operative provisions of the Act and not subject to the
jurisdiction of respondent 1, arid so, according to the

appel l ants, respondent 1 has acted illegally and without
jurisdiction in assunming authority over the managenent of
the said properties. That is the basis of the reliefs
clainmed by the appellants in their plaint.

The appellants’ ~claim was resisted by respondent | on
several grounds. It was alleged that the properties in suit
did forma waqf as defined by the Act and were covered by
its operative provisions. It was urged that respondent |

was a duly constituted Sunni Central " Board and it was
aut horised to exercise supervision over the nanagenent of
the said waqf. The case for respondent 1 also was that the
appel | ant s’ sui t was barred by linitation and was
i nconpetent inasmuch as before the filing of the suit the
appel  ants had not given the statutory notice as required by
s. 53 of the Act.

On these pl eadi ngs several issues were framed by the
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learned trial judge; but the principal points in dispute
were three

(1) Are the properties in suit governed by the Act ?

(2) Is the suit intime ? and

(3) Is the suit maintainable without notice as required by
s. 53 of the Act ?

The learned trial judge held that the properties in suit
cannot be held to be wagf as defined by the Act. In his
opinion it was not the village Singha Parasi but its profits
free fromland revenue that had been granted in trust ~ for
the shrine and its khadins; and since the usufruct of the
profits was subject to the condition of resunption and since
the profits had not been vested in the Almghty, the ~grant
cannot be construed to be a waqf as contenplated by
Muhami adan Law. On the question of linitation the |earned
judge held that s. 5(2) of the Act applied to the suit ;
but, according to him though the suit was filed beyond the
period of one year prescribed by the said section, it was
within tine having regard to the provisions of s. 14 of the
Limtation Act. The plea raised by respondent 1 under s. 53
of the Act was partly upheld by the learned trial judge; he
took the viewthat the first three relief,-, claimed by the
appel lants were barred but the fourth was not. In the
result the | earned judge granted a declaration in favour of
the appellants to the effect that " the shrine in question
together with its attached buildings and the Chharawa were
not waqf properties within the meaning of the Act." As a
consequence, an injunction was issued restraining respondent
1 fromrenoving or dissolving the commttee of nanagenent of
the appellants and respondents 2 and 3 " not otherw se than
provided for wunder s. 18 of the Act in so far as the
managenment and supervi sion of those properties are concerned
in respect of which the appellants were not being granted a
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decree for a declaration sought for by themin view of the
absence of the notice under s. 53 of the Act ". The rest of
the appellants’ claimwas dismssed. This decree was passed
on April 15, 1947.

1291

Agai nst this decree respondent | preferred an appeal in the
Hi gh Court of Judicature at Allahabad (Lucknow Bench) and
the appellants filed cross objections. The H gh Court has
reversed the finding of the trial court on the question as
to the character of the properties in suit. According to
the Hgh Court the said properties constituted wagf as
defined by the Act. The Hi gh Court has also held that the

suit filed by the appellants was barred by limtation and
was also in-' conpetent in viewof the fact that the
statutory notice required by s. 53 of the Act had not been
given by the appellants prior to its institution. As a

result of these findings the appeal preferred by respondent
I was  allowed, the appellants’ cross-objections wer e
di sm ssed, the decree passed by the trial court was set
aside and the appellants’ suit dismssed (April 22, 1953).
The appellants then applied for and obtained a certificate
fromthe H gh Court to prefer an appeal to this Court under
Art. 133 of the Constitution. That is how this appeal has
cone to this Court.

Though the dispute between the parties raises only three
principal issues, the facts leading tothe litigation are
somewhat conplicated ; and it is necessary to nention them
in order to get a clear picture of the background of the
present dispute. It is believed that Syed Salar Mhsood
Ghazi was a nephew of Mihanmad Ghazni and he net his death
at the hands of a local chieftain when he paida wvisit to

Bahr ai ch. On his death his remains were buried in village
Singha Parasi by his followers and subsequently a tomb was
construct ed. In course of time this tonb becane an object

of pilgrimge and veneration. Urs began to be held at the
shrine every year and it was attended by a | arge number of
devot ees who nade offerings before the shrine. It i's partly
from the income of these offerings that the tonb is
mai ntai ned. Certain properties were endowed by the Enperors
of Delhi in favour of this tonb and accretions were nmade to
the said properties by the savings fromthe income of the
endowed properties and the offerings brought by the
devot ees.

164
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The tonb was managed by a body of persons known as ~Khuddans
of the Darga. This body had been | ooking after “the Darga
and the performance of cerenpnies and ot her services at. the

shri ne. Wi | st the nanagenent of the Darga was being /thus
carried on, OQudh cane to be annexed in 1856 -and the
procl amation issued by Lord Canni ng confiscated all - private
properties and inanms in the said State. The properties

attached to the Darga were no exception. Fresh settlenments
were, however, subsequently made by the GCovernnent as a
result of which previously existing rights were revived
usually on the sane terns as before. This happened in
regard to the properties appertaining to the Darga.

It would appear that in 1859 or 1860 a Sanad had been
granted to Fakirulla who was the head of the khadins in
respect of rent-free tenure of the village Singha Parasi.
The grantee was given the right to collect the usufruct of
the village which was to be appropriated towards the
mai nt enance of the Darga. The grantee’s son lnayatulla was
apparently not satisfied with the limted rights granted
under the Sanad and so he brought an action, Suit No. 1 of
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1865, <claimng proprietary rights in the said properties.
Inayatulla's suit was substantially dismssed on Novenber
11, 1870, by the Settlenent Oficer. It was held that the
proprietary rights of the Government in respect of the
properties had been alienated for ever in favour of the
charity and so the properties were declared to vest in the
endowrent. Inayatulla’s right to nmanage the said properties
under the terns of the grant was, however, recognized. Soon
after this decision, it was brought to the notice of the
Chief Commissioner in 1872 that the khadins at the Darga
were nismanagi ng the properties of the Darga and were not
properly maintaining the Darga itself. On receiving this
conplaint a committee of nussal mans was appoi nted to exam ne
the affairs of the Darga and to nmke a report. The
conmittee submitted its report on February 20, 1877, and
made reconmendations for the inprovement of the managenent
of the Darga and its properties. According to t he
conmittee, it was

necessary to-appoint a jury of five persons including two
khadi ns. to manage the Darga and its properties. Meanwhi | e
sonme of the lands appurtenant to the Darga had been sold and
of ferings made by the devotees as well as other properties
had beconme the subject-matter of attachnent. In t he
interest of the Darga, Government then decided to take
possession of the properties under the provisions of
Pensions Act, (XXII1 of 1873.) This decision was reached
after the Governnment had considered the report made by the
Deputy Conmi ssioner = on August 31, 1878. The result of
decl ari ng that the  properties were governed by t he
provisions of the Pensions Act was to free the properties
from the nortgages created by the khadi ns. The  nanagenent
of the Darga and its properties by the Government continued
until 1902.

During this period Inayatulla attenpted to assert his rights
once more by instituting a suit in the civil court in 1892.
In this suit Inayatullah and two others who had joined him
cl ai med possession of the Darga together with the buildings
appurtenant thereto and village Singha Parasi. Their /claim
was decreed by the trial court; but on appealr the said
decree was set aside on July 20, 1897. The appellate court
of the Judicial Comm ssioner held that Inayatulla’ s allega-
tion that the proprietary interest in the properties vested
in him was not justified. Even so, the appellate  court
observed that it was not proper or conpetent for the
Government to interfere in the managenent of the waqgf and
its properties; the Darga was a religious establishnent
within the neaning or Religious Endownents Act (XX of 1863)
and the assunption of the managenent of the Darga and. its
properties was unauthorised and i nproper

As a result of these observations the Legal Renenbrancer to
the Governnent of the United Provinces of Agra “and Qudh
filed a suit, No. 9 of 1902, under s. 539 (present s. 92) of
the Code of Civil Procedure. This suit ended in a decree on
December 3, 1902. By the decree the properties in suit were
declared " to vest in the trustees when appointed ". The
decree further provided for a schene for the managenent of
1294

the Darga and its properties. The schene thus framed cane
into operation and the trustees appointed under it began to
manage the Darga and its properties. The schene appears to
have worked snoothly until 1934. In 1934 Ashraf Ali and
others clamed (Suit No. 1 of 1934) that an injunction should
be issued restraining the defendants fromtaking part in the
managenent of the affairs of the Darga. The plaintiffs also
prayed that the defendants should be prohibited from
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spendi ng nonies belonging to the waqgf on frivol ous
litigations due to party feelings. On May 7, 1934, the
| earned District Judge expressed his regret that aninosity
and party feelings should find their way in the managenent
of a trust and issued an order directing the defendant
conmttee that no noney out of the Darga funds should be
spent either in the litigation pending before him or in any
other litigation, wthout the sanction of the court.

For nearly six years after the date of this order the Darga
and its properties appear to have been free from any
[itigation. This peace was, however, again disturbed in
1940 when a suit was filed (No. 1 of 1940) wth the
sanction of the Advocate-General by five plaintiffs against
the nmanaging conmittee and its trustees for their renoval
and for the framng of a fresh schene. On Cctober 16, 1941,
the suit was decreed. The managing committee and the
trustees, however, challenged the said decree by preferring
an appeal ‘to the Chief Court. Their appeal succeeded and on
March 7, 1946, the decree under appeal was set aside, though
a few ni'nor anendnments were nade in the original schene of
managemnent.

Whilst this litigation was pendi ng between the parties, the
United Provinces MuslimWagfs Act (U P. Xl of 1936) was
passed in 1936 for better governance, " admnistration and
supervision of the specified nuslimwagfs in U P. In
pursuance of the provisions of the Act, respondent | was
constituted and, under s. 5(1), it issued the notification
on February 26, 1944, declaring the properties in suit to be
a Sunni  \Vaqgf under the Act. After this notification was
i ssued, respondent 1 called uponthe conmttee of managenent
of

1295
the waqf to submit its annual budget for approval and to get
its accounts audited by its auditors. ~Respondent | also

purported to |levy the usual contributions against the waqgf
under s. 54 of the Act. The nenbers of the conmttee of
managenent and the trustees with the exception of two
persons held that the properties in suit did not constitute
a wagf within the nmeaning of the Act and that respondent 1
had no authority or jurisdiction to supervise the nmanagenent
of the said properties. That is how the appellants cane to
institute the present suit on October 18, 1946, agai nst
respondent 1. That in brief is the back ground of the
present dispute.

For the appellants M. Dar has raised three points before
us. He contends that the Hi gh Court was in error in comng
to the conclusion that the properties in suit constituted a
waqf over which respondent | can exercise its authority or
jurisdiction and he argues that it was erroneous to / have
held that the appellants’ suit was barred by s. 5(2) and was
i nconpetent under s. 53 of the Act. M. Dar has fairly con-
ceded that if the finding of the Hi gh Court on the question
of limtation or on the question of the bar pleaded under s.
53 was upheld, it would be unnecessary to consider the
nerits of his argunent about the character of the properties
in suit. Since we have reached the conclusion that the High
Court was right in holding that the suit was barred under s.
5(2) and was al so i nconpetent under s. 53 of the Act, we do
not propose to decide the question as to whether the
properties in dispute are waqf within the neaning of the
Act . The plea of Iimtation under s. 5(2) as well as the
plea of the bar under s. 53 are in substance prelimnary
objections to the maintanability or conpetence of the suit
and we propose to deal with these objections on the basis
that the properties in dispute are outside the purview of
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the Act as alleged by the appellants.

Before dealing with the question of limtation, it would be
useful to refer to the relevant part of the schene of the
Act. Section 4 of the Act provides for the survey of waqgfs
to be made by the Comm ssi oner

of Wagfs appointed under sub-s. (1) of s. 4. Subsection (3)
requires the Comm ssioner to ascertain and determine inter
alia the nunber of Shia and Sunni Wagfs in the district,
their nature, the gross incone of the properties conprised
in themas well as the expenses incurred in the realisation
of the income and the pay of the mut awal | i . The
Conmi ssi oner has also to ascertain and detern ne whether the
wagqf in question is one of those exenpted from the
provi sions of the Act under.s. 2. The result of this enquiry
has to be indicated by the Commi ssioner in his report to the
State CGovernnent under subs. (5). Section 6 deals with the
establishment of two separate Boards to be called the Shia
Central Board and the Sunni Central Board of Wagfs. Section
18 defines the functions of the Central Boards and confers
oi | them general powers of superintendence over t he
managenment of the waqfs under their jurisdiction. After the
Boards are constituted a copy of the Conmm ssioner’s report
received by the State Government is forwarded to them and,
under s. 5, sub-s. (1), each Central Board is required as
soon as possible to notify in the official gazette the waqgfs
relating to the particular sect to which, according to the
said report, the provisions of the Act apply. It is after
the prescribed notification is issued by the Board that it
can proceed to exercise its powers under s. 18 in respect of
the waqgfs thus notified. It isthe notification issued by
respondent under s. 5 (1) and the subsequent steps taken by
it in exercise of its authority that have led to the present
Suit.

M. Dar contends that the provisions of s. 5 (2) 'do not
apply to the present suit, and so the argunment that the suit
is barred by Ilimtation under the said section cannot
succeed. It is clear that the notification was issued on
February 26, 1944, and the suit has been filed on Cctober
18, 1946. Thus there can be no doubt that if the one 'year’s
[imtation prescribed by s. 5 (2) applies to the present
suit it would be barred by tine unless the appellants are
able to invoke the assistance of s. 15 of the Limtation
Act. But, according to M. Dar, the present suit is outside
s. 5 (2

1297

altogether and so there is no question of invoking the
shorter period of limtation prescribed by it.

Let wus then proceed to consider whether the present  suit
falls within the mschief of s. 5 (2) or not. Section 5 (2)
provi des that:

" The mutawal Ii of a waqf or any person interested.in a waqf
or a Central Board may bring a suit ina civil court of
conpet ent jurisdiction for a decl arati on t hat any

transaction held by the Comm ssioner of wagfs to be a  waqgf
is not a wagf, or any transaction held or assunmed by hi mnot
to be a waqf is a waqf, or that a waqf held by him to
pertain to a particular sect does not belong to that sect,
or that any waqgf reported by such Comm ssioner as being
subject to the provisions of this Act is exenpted under
section 2, or that any waqf held by himto be so exenpted is
subject to this Act."

The proviso to this section prescribes the period of one
year's limtation to a suit by a mutawalli or a person
interested in the waqif. Sub-section (4) of s. 5 lays down
that the Conmi ssioner of the waqf's shall not be made a
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defendant to any suit under sub-s. (2) and no suit shall be
instituted against himfor anything done by him in good
faith under colour of this Act.

The appellants’ argunent is that before s. 5 (2) can be
applied to their suit it rmust be shown that the suit is
filed either by a mutawalli of a wagf or any person
interested in the waqf. The appellants are neither the
nmutawal lis of the waqf nor are they persons interested in
the waqf. Their case is that the properties in suit do not
constitute a wagf under the Act but are held by them as
proprietors, and that the notification issued by respondent
I and the authority purported to be exercised by it in
respect of the said properties are wholly void. How can the
appel l ants who claima declaration and injunction against
respondent | on these allegations be said to be persons
interested in the waqf, asks M. Dar. The word ' waqf ' as
used in this subsection nmust be given the meaning attached
to it by the definition ins. 3 (1) of the Act and since the
appel l ants totally deny the existence of such a wagf they
cannot be said to be interested in the ' waqf '. The
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argunent thus presented appears prima facie to be attractive
and plausible; but on a close exam nation of s. 5 (2) it
woul d appear clear that the words " any person interested in
a wagf " cannot,/ beconstrued in their strict litera
nmeani ng. If the said words are given their strict Ilitera
neaning, suits for a declaration that any transaction held
by the Comm ssioner to be a waqf is not a waqf can never be
filed by a mutawal I'i of a waqf or a person interested in a
waqf . The schenme of .this sub-section is clear. VWen the
Central Board assumes jurisdiction over any waqf tinder the
Act it proceeds to do so on the decision of three points by
the Commi ssioner of Wagfs. It assumes that the property is
a wagf, that it is either a Sunni or a Shia waqf, and that
it is not a wagf which falls within the exceptions mentioned
in s. 2. It is in respect of eachone of these decisions
that a suit is contenplated by s. 5, sub-s. (2). If the
decision is that the property is not a waqf or that it'is a
wagf falling within the exceptions nmentioned by s. 2, the
Central Board may have occasion to bring a suit. Simlarly
if the decision is that the waqf is Shia and not -~ Sunni, a
Sunni  Central Board may have occasion to bring a suit  and
vice versa. Likew se the decision that the property is a
waqf nmay be challenged by a person who disputes the
correctness of the said decision. The decision that a
property does not fall within the exceptions nmentioned by s.
2 may also be challenged by a person who clainms that the
waqgf attracts the provisions of s. 2. If that be the nature
of the schene of suits contenplated by s. 5 (2) it would be
difficult to imagine howthe mutawalli of a waqf ~or any
person interested in a waqf can ever sue for a declaration
that the transaction held by the Conmi ssioner of the  waqgfs
to be a waqf is not a wagf. That is why we think that the
literal construction of the expression " any person
interested in a waqgf " would render a part of the sub-
section whol Iy nmeaningl ess and i neffective. The |egislature
has definitely contenplated that the decision of t he
Conmi ssi oner of the Waqfs that a particular transaction is a
waqf can be challenged by persons who do not accept the
correctness of the said decision, and it is, this class of
persons who -are

1299
obviously intended to be covered by the words "any person
interested in a wagf ". It is well-settled that in

construing the provisions of a statute courts should be sl ow
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to adopt a construction which tends to nmake any part of the
statute neaningless or ineffective; an attenpt nust al ways
be mde so to reconcile the relevant provisions as to
advance the renedy intended by the statute. In our opinion

on a reading of the provisions of the relevant sub-section
as a whole there can be no doubt that the expression "any
person interested in a wagf " nust nean "any person inter-
ested in what is held to be a wagf ". It is only persons who
are interested in a transaction which is held to be a waqf
who would sue for a declaration that the decision of the
Conmi ssi oner of the Waqfs in that behalf is wong, and that
the transaction in fact is not a waqf under the Act. W
nust accordingly hold that the relevant clause on which M.
Dar has placed his argunent in repelling the application of
s. 5 (2) to the present suit must not be strictly or
literally construed, and that it should be taken to nean any
person interested  in atransaction which is held to be a
waqf . On this construction the appellants are obviously
interested in the suit properties which are notified to be
waqf by the notification issued by respondent 1, and so the
suit instituted by them woul d be governed by s. 5, sub-s.
(2) and as such it would bebarred by time unless it is
saved under s. 15 of the Limtation Act.

In this connection, it may be relevant to refer to the
provisions of s./33 of the Indian Arbitration Act (X of
1940) . This section provides that ~ any party to an
arbitration agreenent desiring to chall enge the existence or
validity of an arbitration agreenent shall ‘apply to the
court and the court shall decidethe question on affidavits.
It would be noticed that the expression " any party to an
arbitration agreenent " used in the section poses.a simlar
probl em of construction. The party applying under 's. 33 nay
dispute the very existence of the agreenent and yet the
applicant is described by the section asa party to the

165
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agreenent. |If the expression " any party to an arbitration
agreement " is literally construed.it would be difficult to
conceive of a case where the exi stence of an agreenent can
be inpeached by a proceedi ng under s.  33. The materia
cl ause nust therefore be read liberally and not literally or
strictly. It nust be taken to mean a person who is alleged

to be a party to an arbitration agreenent; in other ~words,

the clause nust be construed to cover cases of persons who
are alleged to be a party to an arbitration agreenent but
who do not admit the said allegation and want to challenge
the existence of the alleged agreenent itself. This |ibera

construction has been put upon the clause in severa

judicial decisions: Chaturbhuj Mhanlal v. Bhicam  Chand
Chororia & Sons Mathu Kutty v. Varoe Kutty (2) ; Lal /Chand
V. Messrs. Basanta Mal Devi Dayal & Os. (3). W nmy also
point out incidentally that in dealing with an application
made under s. 34 of the Arbitration Act, it is incunbent
upon the court to decide first of all whether there is a
bi nding agreenent for arbitration between the parties; in
other words, the allegation by one party against another
that there is a valid agreenment of reference between them
does not preclude the latter party from disputing the
exi stence of the said agreenent in proceedi ngs taken under
s. 34. These decisions illustrate the principle that where
the literal meaning of the words use& in a statutory
provision would nanifestly defeat its object by making a
part of it meaningless and ineffective, it is legitinate and
even necessary to adopt the rule of liberal construction so
as to give nmeaning to all parts of the provision and to make
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the whole of it effective and operative.
Before we part with this part of the appellants’ case it is
necessary to point out that the argunent urged by M. Dar on
the construction of s. 5(2) is really inconsistent with the
appel I ant s’ pleas in the trial court. The materi a
allegations in the plaint clearly amount to an adm ssion
that the Darga and its appurtenant properties constitute a
waqgf Under the
(1) (1948) 53 C.WN. 410. (2) A I.R 1950 Mad. 64.

(3) (1947) 49 P.L.R 246.
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Act; but it is urged that they do not attract its provisions
for the reason that the waqf in question falls wthin the
class of exenptions enunerated ins. 2 (ii)(a) and (c) of
the Act. " The Darga waqf ", says the plaint in para. 11
,is of such a nature as nmakes it an exception from the
purvi ew of the Act as provided by s. 2 of the Act ". |ndeed
consi stently wth this part of the appellants’ case,, the
plaint expressly admts that the cause of action for the
suit accrued on February 26, 1944, and purports to bring the
suit within tinme by relying on ss. 14, 15, 18 and 29 of the

Limtation Act . In their replication filed by t he
plaintiffs an attenpt was made to explain away t he
adm ssions contained in the plaint by alleging that " if

ever in any paper or docunent the word | waqf had been used
as a routine or hurriedly thenit is vague and of no
specific neaning and its meaning or- connotation is only
trust or amanat " ; and yet, in the statenment of the case by
the appellants’ counsel, we find an express adm ssion that
the subject-matter of the suit is covered by the exenptions
of s. 2, cls. (ii) (a) and (ii) (c). Thus, on the pl eadi ngs
there can be no doubt that the appellants’ case was that the
Darga and its properties no doubt constituted a waqf . wunder
the Act, but they did not fall within the purview of the Act
because they belong to the category of wagfs which are
excepted by s. 2(ii) (a) and (c). The argunent based on the
application of s. 2 has not been raised before us and so on
a consideration of the pleadings of the appellants it /would
be open to respondent 1 to contend that the appellants are
adnmittedly interested in the wagf and their suit falls
within the mischief of s. 5 even if the words " any person
interested in a wagqf " are literally and strictly construed.
The next question which calls for our decision is whether
the appellants’ suit is saved by virtue of the provisions of
s. 15 of the Limtation Act. That is the only provision on
whi ch reliance was placed before us by M. Dar on behalf of
the appellants. Section 15. provides for " the exclusion of
time during which proceedings are suspended " ‘and it |ays
down that " in conputing the period of Iimtation prescribed
for any
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suit or application for the execution of a decree, the
,institution or execution of which has been staved by an
injunction or order, the time of the continuance of the
i njunction or order, the day on which it was issued or nmade
and the day on which it was w thdrawn, shall be excluded ".
It is plain that, for excluding the time under this section

it nmust be shown that the institution of the suit in
guesti on had been stayed by an injunction or order; in other
words, the section requires an order or an injunction which
stays the institution of the suit. And so in cases falling
under s. 15, the party instituting the suit would by such
institution be in contenpt of court. |[|f an express order or
injunction is produced by a party that clearly neets the
requirenents of s. 15. \Whether the requirenents of s. 15
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would be satisfied by the production of an order or
i njunction which by necessary inplication st ays t he
institution of the suit is open to argunent. W are,
however, prepared to assune in the present case that s. 15
woul d apply even to cases where the institution of a suit is
stayed by necessary inplication of the order passed or
injunction issued in the previous litigation. But, in our
opi nion, there would be no justification for extending the
application of s. 15 on the ground that the institution of
t he subsequent suit would be inconsistent with the spirit or
substance of the order passed in the previous |litigation

It is true that rules of limtation are to sone extent
arbitrary and may frequently lead to hardship; but there can
be no doubt that, in construing provisions of limtation

equitable considerations are immterial and irrelevant and
in applying them effect nust be given to the strict
grammati cal neani ng of the words used by them Nagendra Nath
Dey v. /Suresh Chandra Dey (1).

In considering the effect of the provisions contained in s.
15, it would be useful to refer to the decision of the Privy

Council in Narayan Jivangouda v. Puttabai (2). This case
was an offshoot of the well-known case of Bhimbai v.
@urunat hgouda (3). It is apparent that the dispute between

Nar ayan and CGurunat hgouda
(1) (1932) 34 Bom  / L.R 1065. (2) (1944) 47 Bom L. R |
(3) (1932) 35 Bom L. R 200 P.C

1303
ran through a long and protracted course and it reached the
Privy Council tw ce. The decision of the, Privy Council in

Bhi mabai's case (1) upholding the wvalidity of  Narayan's
adoption no doubt led to a radical change in the  accepted
and current view about the Hi ndu w dow's power to adopt in
the State of Bonbay, but this decision was of poor
consolation to Narayan because the judgnent of the  Privy
Council in Narayan, Jivangouda's case (2) shows t hat
Narayan’s subsequent suit to recover possession  of the
properties in his adoptive famly was dism ssed as barred by
tinme. The dispute was between Narayan and his  adoptive
not her Bhimabai on the one hand and CGurunat hgouda on the
ot her. On Novenmber 25, 1920, @urunathgouda had sued
Bhi mabai and Narayan for a declaration that he was in
possession of the lands and for a permanent injunction
restraining the defendants from interfering wth hi-s
possessi on. On the same day when the suit was filed, ~an
interiminjunction was issued agai nst the defendants and it
was confirmed when the suit was decreed in favour of
Gur unat hgouda. By this injunction the defendants were
ordered " not to take the crops fromthe fields in suit, not
tointerfere with the plaintiff’s wahiwat to the said1ands,
not to take rent notes fromthe tenants and not to -obstruct
the plaintiff fromtaking the crops raised by him-or from
taking nmonies fromhis tenants ". Two inportant issues which
arose for decision in the suit were whether Narayan had been
duly adopted by Bhinmabai in fact and whet her Bhi mabai. was
conpetent to nmake the adoption. These issues were answered
agai nst Narayan by the trial court. Bhinabai and Narayan
appeal ed to the Bonmbay High Court, but their appeal failed
and was di smi ssed: Bhimabai v. @urunathgouda (3). There was
a further appeal by the said parties to the Privy Council
The Privy Council held that the adoption of Narayan was
valid and so the appeal was all owed and Gurunat hgouda’s suit
was dismssed wth costs throughout. 1In the result the
injunction granted by the courts below was dissolved on
Novenber 4, 1932. GOl

(1) (1932) 35 Bo-. L. R 200 P. C
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(2) (1944) 47 Bom L. H |
(3) (1928) 30 Bom L. R 859.
1304

Novenber 25, 1932, Narayan and Bhinmabai filed their suit to
recover possession of the properties from Gurunathgouda.
They sought to bring the suit within time inter alia on the
ground that the time taken up in litigating the former suit
or at least the period comencing from the grant of
temporary injunction on February 25, 1920 to Novenber 4,
1932, when the injunction was dissolved by the Privy

Council, should be excluded under s. 15 of the Limtation
Act . This plea was rejected by the trial court and on
appeal the sane view was taken by the Bonmbay H gh Court.
Rangnekar J. who delivered t he princi pal j udgrent

exhaustively considered the relevant judicial decisions
bearing on the question about the construction of s. 15 and
held that the injunction’issued against Narayan and Bhi maba
in GQurunathgouda’s suit did not help to attract s. 15 -to
the suit filed by themin 1932: Narayan v. Gurunathgouda
(1). The matter was then taken to the Privy Council by the
plaintiffs; but the Privy Council confirmed the view taken
by the H gh Court of Bonbay and disnissed the appeal
Narayan v. Puttabai (2).

In dealing with the appellants’ argunment that the injunction
in the prior suit had been issued in wide terns and in
substance it precluded the plaintiffs  from filing their
suit, their Lordships observed that there was nothing in the
injunction or in the decree to support their case that they
were prevented frominstituting a suit for possession in
1920 or at any tinme before the expiry of ~the period of

l[imtation. It appears fromthe judgnent that — Sir Thomas
Strangman strongly contended before the Privy Council that
since the title of the contending parties was involved in
the suit, it would have been quite futile to institute a

suit for possession. This argunent was repelled by the
Privy Council with the observationthat " we are unable to
appreciate this point, for the institution of a suit can
never be said to be futile if it would thereby prevent the
running of linmtation ". There can be little doubt that, if,
on considerations of equity the application of s. 15 could
be extended, this was pre-

(1) (1938) 40 Bom L.R 1134.

(2) (1944) 47 Bom L. R 1I.
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emnently a cast for such extended application of the said
provision; and yet the Privy Council construed the nateria
words used in s. 15 in their strict grammtical neaning and
held that no order or injunction as required by s. 15 had
been issued in the earlier litigation. W would |like to add
that, in dealing with this point, their Lordships did not
think it necessary to consider whether the prohibition
required by s. 15 nust be express or can even be inplied.
There is another decision of the Privy Council to which
reference may be made. 1In Beti Mharani v. The Col |l ector of
Etawah (1), their Lordships were dealing with a case where
attachment before judgnent under s. 485 of the Code of G vi
Procedure had been issued by the court at the instance of a
third party prohibiting the creditor fromrecovering and the
debtor from paying the debt in question. This order of
attachment was held not to be an order staying the
institution of a subsequent suit by the creditor under s. 15
of Limtation Act of 1877. " There would be no violation of
it " (said order), observed Lord Hobhouse, " until the
restrained creditor cane to receive his debt from the
restrai ned debtor. And the institution of a suit mght for
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nore than one reason be a very proper proceeding on the part
of the restrained creditor, as for exanple in this case, to
avoid the bar by tine, though it mght also be prudent to
et the court which had issued the order know what he was
about ". In Sundaranma v. Abdul Khader (2) the Madras Hi gh
Court, while dealing with s. 15 of the Limtation Act, has
held that no equitable grounds for the suspension of the
cause of action can be added to the provisions of the Indian
Limtation Act.

It is true that in Musamuat Basso Kaur v. Lala Dhua Singh
(3) their Lordships of the Privy Council have observed that
it would be an inconvenient state of the law if it were
found necessary for a nan to institute a perfectly wvain
litigation under peril of losing his property if he does not
; but this observation nmust be read in the context of facts
wi th which

(1) (1894) I.L.R 17 Al. 198, 210, 211

(2) (19382) 1.L.R56 Mad. 490,

(3) (1888) 151.A 211.
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the Privy Council was dealing inthis case. The respondent
who was a debtor of the appellant had agreed to convey
certain property to himsetting off the debt against part of
the price. No noney was paid by the respondent and disputes
arose as to the/ other ternms of the agreenent. The
respondent sued to enforce the terns of the said agreenent
but did not succeed. Afterwards when he sued for the debt
he was net with the plea of Ilinmtation. The Privy Counci
held that the decree dismissing the respondent’s suit was
the starting point of limtation. The said decree inposed
on the respondent a fresh obligation to pay his debts under
s. 65 of the Indian Contract Act. It was also held
alternatively that the said decree inmported wthin the
meaning of Art. 97 of Limitation Act of 1877 a failure of
the consideration which entitled himto retainit. Thus it
is clear that the Privy Council ~was dealing with the
appel lants’ rights to sue which had accrued to him on the
dism ssal of his action to enforce the terms of the

agreenment. It is in reference to this right that the Privy
Council made the observations to which we have already
referred. These observations are clearly obiter ~and they

cannot, in our opinion, be of any assistance in interpreting
the words in s. 15.

It is in the light of this |legal position that ~we nust
examne the appellants’ case that the institution of the
present suit had been stayed by an injunction or order
i ssued against themin the earlier litigation of 1940. We
have already noticed that Civil Suit No. 1 of 1940 had . been
instituted against the appellants with the sanction of  the
Advocat e- General for their renpval and for the settlenent of
a fresh scheme. The appellants were ordered to be  renoved
by the learned trial judge on Cctober 16, 1941; 'but on
appeal the decree of the trial court was set aside on. March

7, 1946. It is the period between October 16, 1941, —and
March 7, 1946, that is sought to be excluded by the
appel lants under s. 15 of the Limtation Act. M. Dar

contends that the order passed by the trial judge on Cctober
16, 1941, nmde it inpossible for the appellants to file the
present suit until the final decision of the
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appeal . By this order the appellants were told that they
should not in any way interfere with the affairs of the
Darga Sharif as nmenbers of the conmittee and should conply
with the decree of the court by which they were renoved from
the office. It is obvious that this order cannot be
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construed as an order or an injunction staying the
institution of the present suit. |In fact the present suit
is the result of the notification issued by respondent | on
February 26, 1944, and the subsequent steps taken by it in
the purported exercise of its authority under the Act. The

cause of action for the suit has thus arisen subsequent to
the nmaking of the order on which M. Dar relies; and on the
plain construction of the order it is inpossible to hold
that it is an order which can attract the application of s.
15 of the Limitation Act. W have already held that the
rel evant words wused in s. 15 nust be strictly construed
wi thout any consideration of equity, and so construed, we
have no doubt that the order on which M. Dar has placed
reliance before us is wholly out side s. 15 of the
Limtation Act. W would, however, like to add that this
order did not evenin substance create any difficulty
against the institution of the present suit. The claimmade
by the appellants in the present suit that the properties in
suit do /not constitute a wagf and the declaration and
i njunction ~for which they have prayed do not infringe the
earlier order even indirectly or renotely. W nust accord-
ingly hold that the H gh Court was right in taking the view
that s. 15 did not apply to the present suit and that it was
therefore filed beyond the period of one year prescribed by
s. 5(2) of the Act.

That takes us to the consideration of the next prelimnary
obj ection agai nst the conpetence of the suit under s. 53 of
the Act. Section 53 provides that " no suit shall be
instituted against a Central Board in respect of any act
purporting to be done by such Central Board under col our of
this Act or for any relief inrespect of any waqf until the
expiration of two nmonths next after notice in witing has
been delivered to the Secretary, or left at the office of
such

166
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Central Board, stating the cause of action, the nane,
description and place of residence of the plaintiff and 'the

relief which he clains; and the plaint shall ~contain a
statenent that such notice has been so delivered or left ".
This section is simlar tos. 80 of the Gvil Pr ocedure
Code. It is conceded by M. Dar that if s. 53 applies to

the present suit the decision of the H gh Court cannot be
successfully challenged ' because the notice required by s.
53 has not been given by the appellants before t he
institution of the present suit. His argunent, however, is
that the notification issued by respondent | on February 26,
1944, did not refer to the Darga and offerings nmade by the
devotees before the Darga and he contends that the present
sui t in respect of these properties is outside t he
provisions O s. 53 and cannot be held to be barred on the
ground that the requisite notice had not been given by the
appel l ants. W are not inpressed by this argunent. Col um
1 of the notification in question sets out the name of the
creator of the waqf as Shahan-e-Mighalia and the nane of the
waqf as Syed Sal ar Mahsood Ghazi. 1In col. 2 the nane of the
mutawal i is nentioned while col. 3 describes the properties
attached to the wagf. The tonb of Syed Sal ar Mahsood Ghaz

which is the object of charity in the present case is
expressly nmentioned in col. 1 and so it is futile to suggest
that the tonb or Darga had not been notified as a waqgf by
respondent 1 under s. 5(1). |In regard to the offerings we
do not see bow offerings could have been nmentioned in the
notification. They are nade fromtine to tine by the devo-
tees who visit the Darga and by their very nature they
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constitute the incone of the Darga. It is unreasonable to
assune that offerings which would be nade fromyear to vyear
by the devotees should be specified in the notification
issued wunder s. 5(1). W nust, therefore, reject the
argunent that any of the suit properties have riot been duly
notified by respondent | under s. 5(1) of the Act. |If that
be so, it was incunbent upon the appellants to have given
the requisite notice under s. 53 before instituting the
present suit. The requirenent as to notice applies to
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suits against a Central Board in respect of their acts as
well as to suits for any relief in respect of any waqf. It
is not denied that the present suit wuld attract the
provisions of s. 53 if the argunent that the Darga and the
offerings are not notified is rejected. The result is that
the suit is not naintainable as a result of the appellant’s
failure to conply with the requirenents of s. 53. W would
accordingly confirmthe finding of the Hi gh Court that the
appel l ants’ suit is barred by time under s. 5(2) and is al so
not naintainable in viewof the fact that the appellants
have not given the requisite notice under s. 53 of the Act.
The result is that the appeal fails and is dismssed wth
costs.

Appeal dism ssed.




