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I ndian Income Tax _Act, 1922-Sections 2(6A) (e)-
Interpretation of ™accunulated profits” if include current
profits-Section 256(i)-Scope of.

HEADNOTE

The assessee was the Managing Director of a Conpany
originally assessed on a total inconme of Rs. 43407/- for the
assessment year 1959-60. Thereafter the |Incone-Tax Oficer
cane to know that the assessee had been wi thdraw ng noneys
fromthe Conpany and that those ~ampunts were liable to be
treated as dividend under section 2(6A)(e) of the Act, he
re-opened the assessnment. In the assessnent proceedi hgs that
foll owed, the assessee clained that the accunulated profits
of the Conpany anbunted to Rs. = 1050 only and that anount
al one coul d be considered as dividend under section 2(6A)(e)
of the Act. The figure was worked out on the basis that Rs.
11,000 as a provision for tax and Rs. 6,900 as a provision
for dividend had to be adjusted against the bal ance of Rs.
18,950 in the Profit and Loss Account. The Income Tax
Oficer rejected the contention of the assessee. The
Appel | ate Assistant Conmi ssioner dism ssed the appeal filed
by the assessee. The Inconme Tax Appellate Tribunal in second
appeal , upheld the claim of the assessee that the words
"accurul ated profits" in section 2(6A) (e) of the Act could
not be construed as including current profit but it rejected
the contention that the two sums of Rs. 11,000 and Rs. 6,900
had to be taken into account in determ ning the'figure of
the "accumulated profits”. It determ ned the "accunul ated
profits" at Rs. 18,950. The Revenue obtained a reference to
the Hgh Court on the question: "Wether the Appellate
Tribunal was legally correct in holding that the accunul ated
profit will not include "current profits" for the purpose of
section 2(6A) of the Act."

A second question was referred to the H gh Court at the
i nstance of the assessee : "Whether the Tribunal was right
in holding that Rs. 18,950 constituted accumul ated profits
for the purpose of section 2(6A) of the Act." The H gh Court
answered both the questions in favour of the assessee, the
first question in the affirmati ve and the second question in
the negati ve.

On appeal to this Court,
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AN

HELD: 1. "Current profits" that is to say, profits
earned by the Conpany during the year in which the |oans
were advanced to the assessee cannot be regarded as incl uded
within the "accumulated profits" of a Company within the
nmeani ng of section 2(6A) (e) of the Act. [947G 948E]

Conmi ssi oner of Incone-Tax, Madras v. M V. Mirugappan
JUDGVENT:

2. The Appellate Tribunal was not conpetent to refer
the second question, and the reference to that extent nust
be consi dered void. Section 256(1) of
945
the Inconme Tax Act, 1961 entitles the assessee or the
Conmi ssioner, as the case may be, to apply to the Appellate
Tribunal to refer to the Hgh Court any question of |aw
arising out of the order made by the Appellate Tribuna
under section 254. It is clear that the statute expressly
contenmplates an —application in that behalf by a party
desiring a preference to the High Court. The application has
to be filedwithin a prescribed period of limtation. If the
application is rejected by the Appellate Tribunal, it is the
applicant thus refused who is entitled to apply to the High
Court. The form of reference application prescribed by rule
48 of the Income Tax Rules, 1962 specifically requires the
applicant to state the questions of |aw which he desires to
be referred to the H/gh Court. In every case, it is only the
party applying for a reference who is entitled to specify
the questions of law which shoul d be referred. Nowhere does
the statute confer a right in the non-applicant (a phrase
used here for convenience) to ask for _a reference of
guestions of law on the applicant. [950 A, CDE, F-G and
952 E]

The party who is aggrieved and who desire a reference
to the High Court nmust file a reference application for that
purpose. It is not open to him to make a reference
application filed by the other party the basis of his claim
that a question of |aw sought by himshould be referred. But
on a reference application filed by the aggrieved party it
is open to the non-applicant who is not aggrieved by the
result of the appeal, to ask for —a reference of those
guestions of |aw which arise on its subm ssions negatived in
appeal by the Appellate Tribunal. [951 A-B, (

&

ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 2099 of
1972. From the Judgnent and Order dated 18-1-1972 of the
Kerala High Court in I.T.R No. 88/1969.

B. B. Ahuja and M ss A Subhashini for the Appellant.

Neno for the Respondent.

The Judgnent of the Court was delivered by

PATHAK, J.-This is an appeal by certificate ‘under
section 261 of the Income Tax Act, 1961 agai nst the judgnent
of the H gh Court of Kerala interpreting the words
"accumul ated profits" in section 2(6A)(e) of +the Indian
I ncome Tax Act, 1922.

The assessee is the Mnaging Director of a private
[imted conpany called R K V. Mtors & Tinmber (P) Limted.
The conpany nmaintains an accounts pertaining to himin its
books. The accounts showed that as on March 31, 1958 a sum
of Rs. 36,546.17 np. was due to him by the conmpany. In
January, 1959 for the first time he becane indebted to the
conpany in the sum of Rs. 3,757.04 np. H's draw ngs
i ncreased, and as on March 31, 1959 the total anount due by
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himstood at Rs. 25,107.22np. It is also relevant to state
that the Balance Sheet of the conpany as on March 31, 1958
showed a net profit of Rs. 18,950.98 np

946

The assessee was originally assessed for the assessnent
year 1959-60 (the relevant previous year being the year
ended March 31, 1959) on a total incone of Rs. 43,407.
Thereafter, the Income Tax O ficer came to know that the
assessee had been wi thdrawing mnoneys fromthe conpany, and
in the belief that those anpbunts were liable to be treated
as "dividend" under section 2(6A) (e) of the Indian Income
Tax Act, 1922, he reopened the assessnent by virtue of
section 147 of the |Incone Tax Act, 1961. In the assessnent
proceedi ngs which followed; the assessee clained that the
accunul ated profits of the conpany anbunted to Rs. 1,050
only, and that amount alone could be considered as
"di vidend" under section 2(6A)(e). The figure was worked out
on the basis that a sumof Rs. 11,000 as a provision for tax
and of | Rs. 6,900 as a provision for dividend had to be
adj usted ‘agai nst -~ the balance of Rs. 18,950 in the Profit &
Loss Account. The Inconme Tax O ficer rejected the contention
of the assessee and determined a sum of Rs. 25,107 as
di vidend under section 2(6A) (e). He arrived at this figure
by including the current” profits of the conmpany for the
account year ending March 31, 1959. The Appell ate Assi stant
Conmi ssi oner dismssed an appeal filed by the assessee. The
I ncome Tax Appellate Tribunal, in second appeal, upheld the
claimof the assessee that the words "accunulated profits”
in section 2(6A)(e) could not be construed as including
current profits, but it rejected the contention that the two
suns of Rs. 11,000 and Rs. 6,900 had to be taken into
account in determining the figure of the accunulated
profits. Accordingly, it determ ned the accumul ated profits
at Rs. 18, 950.

The Revenue applied for a reference to the H gh Court
of Kerala, and at its instance the Tribunal referred the
foll owing question to the H gh Court:

"Whet her, on the facts and in the circunstances of
this case, the Appellate Tribunal was legally correct
in holding that the accunul ated profit will not include
current profits for the purpose of section 2(6A) of the
I ndi an | ncone Tax Act, 1922 ?"

The assessee al so requested the inclusion of  a
qguestion, and therefore the second question referred tothe
H gh Court was:

"Whet her, on the facts and in the circunstances of
the case, the Tribunal was right in holding that Rs.
18,950 constituted accumulated profits for!(the purpose
of section 2(6A) of the Indian Income Tax Act, 1922 ?"

947

The High Court, by its judgnent dated January 18, 1972 has
answered the first question in the affirmative and the
second question in the negative, both questions 'being
answered in favour of the assessee. And now, the present
appeal by the Revenue.

We have heard Shri B. B. Ahuja, for the Revenue. No one
appears for the assessee.

The Indian |Income Tax Act, 1922 did not originally
contain any definition of "dividend', and the neaning of
that word was confined to the connotation it held under the
law relating to conpanies. By section 2 of the Indian
| ncome- Tax (Anendnent) Act, 1939, the Indian Legislature
i nserted sub-section (6A) in section 2 of the Act and set
forth an inclusive definition. Certain clauses of the sub-
section were amended thereafter, and in their ultinmate form
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section 2(6A)(c) and section 2(6A)(e) read as foll ows:

"6(A) "Di vidend" incl udes-
(c) Any distribution made to the sharehol ders by
a conpany on its liquidation, to the extent

to which the distribution is attributable to
the accumnul at ed profits of the conpany
i medi ately before its |liquidation, whether
capitalised or not.

(e) Any paynment by a conpany, not being a conpany
in which the public are substantially
interested within the meaning of section 23A
of any sum (whet her as representing a part of
the assets  of the conpany or otherw se) by
way of advance or |loan to a sharehol der or
any paynent by any such conpany on behal f or
for the individual benefit of a sharehol der
to the extent to which the conmpany in either
case possesses accumul ated profits.”

The question is whether the profits earned by the
conpany during the year in which the | oans were advanced to
the assessee, that is to'say the current profits, can be
regarded as included within the accunulated profits of the
conpany. It will be noticed that the expression "accunul ated
profits” occurs in section 2(6A) (c) of the Act. Construing
that clause in Grdhardas & Co. Ltd., v. Conm ssioner of
I ncome Tax, Ahnmedabad, the Bonbay High Court said : "The
[imtation imposed by the Legislatureis that the profits
must in the first place be accunul ated in contradi stinc-

948

tion to the profits being current....”...The Madras High
Court in Commi ssioner —of Income Tax, Madras v. M V.
Mur ugappan and Ot hers and Conmm ssi oner of |nconme-tax, Mdras
v. A M M V. Valliammi Achi & Ot hers took the same view
It anal ysed the concept of "accunulated profits" and in that
connection particularly referred to the observations of
|saacs and Rich JJ. in Hooper & Harrison Limted (In
Li quidation) v. Federal Conm ssioner of Taxation who relied
on Hollins v. Allen and Sproule v. Bouch and Comm ssi oner of
Inland Revenue v. Blott where the distinction between
current profits and accunulated profits was graphically
brought out. The decision of the Mdras H gh Court was
affirmed in appeal by this Court in Conmm ssioner of |Income
tax, Madras v. M V. Mirugappan & Ors. and it was observed
that "The profits of the year in the course of whichthe
conpany was ordered to be wound up not being accuml ated
profits were not part of the dividend." Thereafter, the
Bonbay High Court in Commi ssioner of |ncone Tax (Central)
Bonbay v. P. K. Badiani, while interpreting section 2(6A)
(e) of the Act, applied the same construction and held that
the expression "accunulated profits" in that clause nust
nmean profits which had accunul ated prior to the accounting
year of which the income profits and gains were | being
assessed, while current profit would mean the profits of the

accounting year In a recent case, Comm ssioner of lncone
Tax, Madras-1l v. G  Sankaran, the Madras H gh Court has
reaffirmed that the expression "accunulated profits" in

section 2(6A) (e) cannot take in current profits.

The position appears to be well-settled. Except for T.
Sundaram Chettiar v. Conm ssioner of Income Tax, Mdras and
T. Mani ckavasagam Chettiar v. Conmm ssioner of |ncone-tax,
Madras, in which the ratiois far fromclear, a long line of
judicial decisions has taken the view that the words
"accumul ated profits" in section 6(2A) of the Indian Incone
Tax Act, 1922 cannot be construed
949
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to include current profits. W are in agreenent with that
vi ew, being persuaded in that behalf by the reasoni ng which
has prevailed in the aforenentioned cases. The distinction
bet ween "accumnul ated profits" and "current profits" has |ong
held the field, and as the | earned judges of the H gh Court
of Australia observed in Hooper & Harrison Ltd. (In
Li quidation) (supra), it has been well known in judicia
decision and in the nercantile world for well over a
century. Mreover, this Court in M V. Mirugappan (supra)
has also taken the viewthat current profits cannot be
included in accurmul ated profits. It appears to be nowthe
established law of the |and. An attractive subm ssion was
rai sed on behalf of the Revenue that in the Twel fth Report
of the Law Commission of India, the authors of the Report
consider that the intention of the Legislature was to
include current profits -in  the expression "accumnul ated
profits” in section 2(6A) and that the present definition of
"accumul ated profits" by Explanation 2 to section 2(22) of
the I ncone Tax Act. 1961 only clarifies what the true intent
was all . ‘along. In the viewwhich has found favour with us,
we are not persuaded by that subnission

Accordingly, we hold that the Hi gh Court was right in
answering the first question in favour of the assessee and
agai nst the Revenue.

The second question is whether 'the provision for
paynment of tax and /dividend can be taken into account when
conputing the accurulated profits ason March 31, 1958. The
Revenue contends that this question should 'not have been
referred by the Appellate Tribunal to the Hi gh Court at the
i nstance of the assessee because no reference application
was made by the assessee. The-only reference application, it
is pointed out, before the Appellate Tribunal was the
reference application filed by the Conm ssioner of |ncone
Tax. W are of opinion that the Revenue is right. The
obj ection was taken by the Revenue before the Appellate
Tri bunal when the statenent of case was being prepared, but
the Appellate Tribunal overruled( the objection, relying on
Grdhardas & Co. Ltd. v. Commissioner of |ncome Tax,
Ahrmedabad. It does not appear that the Revenue contended
before the H gh Court that the reference nade to it by the
Appel  ate Tribunal was inconpetent insofar as the second
guestion was concerned. Since, however, the objection
pertains to the conpetence of the reference to the extent
that it covers the second question and, therefore, relates
to the jurisdiction of the High Court to
950
consi der and decide that question, we are of opinion that
the Revenue is entitled to raise that question before us.

Section 256(1) of the Income Tax Act, 1961 entitles the
assessee or the Commissioner, as the case may be, to apply
to the Appellate. Tribunal to refer to the H gh Court any
guestion of law arising out of the order nade by the
Appel l ate Tribunal under section 254. A period of limtation
for making such application is prescribed. | f the
application is rejected by the Appellate Tribunal the
applicant is entitled to apply to the High Court, again
within a prescribed period of lintation, and the H gh Court
may, if it is not satisfied of the correctness of the
decision of the Appellate Tribunal, require the Appellate
Tribunal to state the case and refer it. It is clear that
the statute expressly contenplates an application in that
behal f by a party desiring a reference to the H gh Court.
The application has to be filed within a prescribed period
of limtation. If the Application is rejected by the
Appel late Tribunal, it is the applicant thus refused who is
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entitled to apply to the Hgh Court. |If the Appellate
Tribunal allows the application nade to it, s. 256(1)
requires it to draw up the statenment of the case and refer
it to the High Court. The statenent of the case is drawn up
on the basis of the application made by the applicant, who
in that application nust specify the questions of |aw which

he clains, arise out of the order of the Appellate Tribuna

nmade wunder s. 254. The form of reference application
prescribed by rule 48 of the Incone Tax Rules, 1962
specifically requires the applicant to state the questions
of law which he desires to be referred to the H gh Court. He
may, in appropriate cases, be permtted by the Appellate
Tribunal, to raise further questions of |law at the hearing
of the reference application. But in every case, it is only
the party applying for~ a reference who is entitled to
specify the questions of law which should be referred.
Nowhere in the statute “do we ~find a right in the non-
applicant (a phrase used here for convenience) to ask for a
ref erence of questions of |aw on the application nade by the
appl i cant..

In this —connection, two categories of cases can be
envi saged. One consists of cases where the order of the
Tri bunal under section 254 has decided the appeal partly
agai nst one party and partly against the other. This may be
so whether the appeal consists of a single subject matter or

there are nore than one independent clains in the appeal. In
the former, one party nay be aggrieved by the grant of
relief, even though partial, while the ‘other may be
aggrieved by the refusal to grant” total relief. In the
latter, relief my be granted or

951

refused with reference to individual itens in dispute, and
accordingly one party or the other ~will be aggrieved. In
either case, the party who is aggrieved and who desires a
reference to the High Court nust file a reference
application for that purpose. It is not open to himto make
a reference application filed by the other party the basis
of his claimthat a question of |aw sought by hi mshoul d be
referred. The second category consists of cases where the
order made by the Appellate Tribunal under s. 254 operates
entirely in favour of one party, although in the course of
maki ng the order the Appellate Tribunal may have negatived
sone points of law raised by that party. Not being a party
aggrieved by the result of the appeal, it 1is not opento
that party to file a reference application.  But ~“on a
reference application being filed by the aggrieved party it
is open to the non-applicant, in the event of the Appellate
Tri bunal agreeing to refer the case to the H gh Court, to
ask for a reference of those questions of [|aw also which
arise on its submssions negatived in appeal by the
Appel late Tribunal. It is, as it were, recognising a right
inthe wnning party to support the order of the Appellate
Tri bunal al so on grounds raised before the Appellate
Tri bunal but negatived by it.

There are, therefore, those two categories, one _in
whi ch a non-applicant can ask for the reference of questions
of law suggested by it and the other in which it cannot. To
the extent to which the Courts have onmitted to consider the
di stinction between these two categories, they have erred.
There are cases where it has been held that there is an
absol ute bar against a non-applicant seeking a reference of
guestions of law on a reference application nmade by the
other party. They include : Commissioner of Inconme Tax,
Madras v. S. K. Srinivasan and Comm ssi oner of Inconme Tax,
Madras v. Randas Pharmacy. cases taking the opposite extreme
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view are : Commi ssioner of Income Tax v. Bantiah Bank Ltd.,
followed in Grdhar Das & Co. Ltd. (supra) and Educational &
Cvil List Reserve Fund No. 1 through H. H Mharana Bhagwat
Singhji of Udaipur & O's. v. Conmssioner of |nconme Tax,
Del hi and Rajasthan Sm. Dhirajben R Am n v. Comm ssioner
of Incone Tax, Gujarat |1, Ahmedabad and Conm ssioner of
Wealth Tax, Qujarat Il v. Ms. Arundhati Bal krishna. The
judgrment in the last case was affirmed by this Court in
Comm ssi oner of Wealth Tax, Gujarat v. Arundhati

952

Bal kri shna but the point raised before us does not appeal to
have been taken there. The observations in Bantiah Bank
Limted (supra) seemto showthat the H gh Court was alive
to the possibility of a winning party being deprived of the
right to raise questions of |aw which could properly arise
as further questions because they would be intimtely
involved in a decision on the questions referred at the
instance of the applicant, but it failed to classify such a
case separately fromthe case where a non-applicant seeks to
rai se i ndependent- and unassoci ated  questions of |aw Cases
in which a—distinction was  noticed between the two
categories but no opinion was expressed on the right of a
Wi nning party to raise questions of |aw wi thout applying for
a reference are Conm ssioner of Incone  Tax v. Jiwaji Rao
Sugar Co. Ltd., followed in Conm ssioner of |Incone Tax, MP.
v. Dr. Fida Hussain/ G Abbasi and Conmi ssioner of |ncome
Tax, Madras v. K| Rathnam Nadar. Sone attention has been
given to the distinction between the two categories in
Conmi ssi oner of |ncone Tax, Wst Bengal v. A K. Das.

In the present case, the question whether the provision
of Rs. 11,000 for tax and Rs. 6,900 for dividend can be
taken into account when determ ning the accunul ated profits
as on March 31, 1958 is not relate to the question whether
accunul ated profits can take in current profits. The two
guestions involve the grant of separate and distinct reliefs
and the decision on one question does not affect the
deci si on on the other

Accordingly, we hold that the Appellate Tribunal was
not conpetent to refer the second question, and the
reference to that extent nust be considered void.” In the
circunstances, it is not necessary to exam ne the second
guestion on its nerits. The judgnent of the H gh Court nust
be set aside so far as it incorporates its opinionon the
second questi on.

Accordingly, the appeal is allowed to the extent that
the judgnent of the Hi gh Court on the second question is set

aside while the appeal is dismssed in respect of the
judgrment on the first question. There will be no order as to
costs.

N. K. A Appeal allowed in/ part.
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