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PETI TI ONER
REFERENCE CASE NO. 1 OF 1995( REFERENCE UNDER ARTI CLE 317(1)

Vs.

RESPONDENT:

DATE OF JUDGVENT: 29/ 01/ 1997

BENCH
al, SUJATA V. MANCHAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Ahrmadi, CJI.

This is a reference fromthe President of India for
enquiry and report as to whether Shri Sher Singh, Menber of
Haryana Public Service Conm ssion (hereinafter referred to
as "the Comm ssion"), ought, on the ground of mi shehavi our
be removed fromthe office of the Menber of the Conmmi ssion

The Commi ssion held a witten examnatiaon from
2.10.1993 to 15.10.1993 for recruitment to 62 posts for
different services under the Governnent of Haryana including
12 posts in the Haryana Civil Service (Executive / Branch)
(hereinafter referred to as "the said exam nation").
However, before the results were declared, sone difference
arose between the Menbers of the Conmission and certain
irregularities in keeping the records of the exam nation
were alleged. This led to scrapping of the said exam nation
followed by the resignation of the Chairman Shri L.D.

Kataria from the Conmi ssion. The resignation letter
submitted to Shri Dhanik Lal Mandal, Governor of Haryana
di scl osed the al l egations of facts leading to is

resignation. The facts alleged by him can be narrated in
brief as under: -

The Secretary of the Conm ssion was responsible. for
mai ntai ning secrecy with regard to the entire process of
exam nation and interviewso as to ensure objective and
impartial selection of candidates. Neither the Chairman nor
the Members were expected to know the results ‘of any
i ndi vi dual candi date in the witten examination. The
exam ners were to be sel ected by the Secretary in
consultation with the Chairnman and the Secretary had to
mai ntain conplete secrecy about the sane. The papers sent
for marking and received back from the exanminers, were
handl ed by the Secretary under the order of the Chairnan
The marking is done on the basis of fictitious roll nunbers
(code numbers) given to each answer sheet after tearing out
the original roll nunbers called the clippings. The key i.e.
the docunent containing clue to decoding the fictitious rol
nunbers, is drawn up by the Secretary and kept under seal ed
cover by him The results are conpiled on the basis of the
fictitious roll nunbers and later the key is opened in the
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presence of the Chairman at the tine the results are to be
finally compiled and declared. Thereafter, all relevant
papers including the key are sealed and kept till the
interviews are over and results are finally declared. In the
said exam nation, Shri  T.R Tuli, former Secretary,
exhi bited carel essness by not sealing the key containing the
original and fictitious roll nunbers in time and when on
29t h Decenber, 1995 the Menbers of the Conmi ssion wanted to
see the key for ensuring its secrecy, the Secretary brought
the key in his brief-case which he claimed was kept in
doubl e lock but not sealed. The Secretary was reprimnded
for the |apse. The key was sealed and signed by the two
Menbers in addition to the Secretary. The Secretary Shri
T.R Tuli was transferred and the new Secretary took over
and proceeded to conpile the result. The nmenbers thereafter
wanted to see certain records including the secret docunents
on 21st June, 1994. The Secretary on that day was on | eave.
On 22nd” June, 1994, the news itemin local Tribune was
publ i shed ‘'under the caption "No confidence in HPSC Chief".
In order " to clarify the matter, the Chairman di scussed the
matter with the Menbers and convened a Press Conference on
23.6.1994. During the Press conference, although the
Chai rman enphasi sed that the said exam nation was not void
and that all allegations would be |ooked into before the
result was finally declared, Shri Sher Singh, Menber of the
conmi ssion, vociferously repeated the allegations regarding
non-seal i ng of key as also the clippings and reiterated that
the said exam nation needs to be held void. The controversy
had been bl own out of all proportions |eading to erosion of
the image of the Conm ssion.  The Chairman _had defended the
position of the Conm ssion because the om ssion to seal the
key was a technical |apse. However, in view of the damage
caused to the working of the Comm ssion, the Chairman
scrapped the exam nation held in October, 1993  after
di scussing the matter in the Commission's Meeting on
24.6.1994. The nephew of Shri. Sher “Singh was appearing as a
candidate in the said exam nation. During this time, he had
been bothering the Chairman for sone help to the nephew and
even suggested that the fictitious roll nunbers could be
mani pul ated for securing high narks for the nephew. Such
requests had also been made by himto the fornmer Secretary.
Shri Sher Singh as well as some other Menbers of the
Comm ssion in viewof their vested and selfish interest
resorted to nmaligning the office of the Chairnan _and
danmagi ng the i mage of the Conm ssion. Hence the resignation
The CGovernor of Haryana, Shri Dhanik  Lal Mandal, on
receipt of the resignation letter asked for the coments
from Shri  Sher Singh. Shri Sher Singh contended in reply
that both the award I|ist and the key were brought by the
Secretary in a brief-case which were unseal ed although the
Secretary clainmed that they had been Kkept in double |ock
that as Menbers objected to the sorry state of affairs which
led to a heated di scussion, that the Secretary was
repri manded and thereafter the award list as well as the key
were sealed under the signature of two Menbers and the
Secretary but it transpired that the seal on the award |i st
was subsequently broken, that when this was pointed out, the
Chairman in his note dated 21.6.1994 adnitted that he had
asked the Secretary to open the seal of the award list for
conpilation of the result, that the seal should have been
broken only in presence of the Menbers who had countersi gned
the award 1list, that the Menbers, were of the view that the
Chairman in connivance with the Secretary had played sone
m schi ef as the Chairman had declined to nmake avail able the
records relating to the nerit list and the result cards of
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the qualifying candidates on the pretext of secrecy being
nmai nt ai ned even though these docunents had been prepared on
the fictitious roll nunmbers, that in the neeting dated
21.6.1994 the Menbers suggested that the exami nation held in
Cct ober, 1993 be declared void, that the Chairman started
finding fault wth the Menbers as he could not manipul ated
the results, that a prelimnary checking was denanded and
during the prelimnary checking, certain irregularities were
found, that never before the resignation, the Chairnan had
made any nention that Sher Singh had been approaching him
for favouring his nephew, and that Sher Singh never
approached the Chairman for any favour

Shri Sher Singh goes on to say that the whole thing was
a conspiracy to seek resignation of all the Menbers of the
Conmi ssions and to appoint new ones. He says Shri |.D.
Kaushi k was forced to subm t hi s resi gnation who
subsequently filed a Cwvil Wit Petition before the Hi gh
Court of Chandigarh for declaration that his resignati on was
void and for a direction that he be allowed to continue as a
Menber of the Comm ssion. The High Court on 4.7.1994 ordered
the sealing of the records.

The reference was made by the President of India vide
his order dated 18.3.1995 for an enquiry and report as to
whet her Shri  Sher Si ngh, Member of the Comm ssion, ought on
the ground of msbehaviour be renoved fromthe office of
Menber of the Conm ssion

Notice was issued to the former Chairman of the
Commi ssion, Shri L.D. Kataria and also to Shri T.R Tuli
the then Secretary of the Conm ssion. Shri L.D. Kataria and
T.R Tuli as well as Shri Sher Singh appeared before the
court. Shri Kataria and  Shri- Tuli were directed to file
affidavit within two weeks, and Shri Sher Singh wthin one
week thereafter. The affidavit of Shri L.D. Kataria refers
to the coments given by Shri Sher Singh in response to the
letter of resignation subnitted by Shri Kataria. Shri
Kataria reiterates the position explained in the letter of
resignation but has sone nore.information and coments to
give. In the neantinme, a |large nunber of wit petitions were
filed in the H gh Court of Punjab and Haryana concerning the
exam nation of COctober 19, 1993.. In oneof the wit
petitions being civil Wit Petition No.11525 of 1994, Shiv
Prasad v. Haryana Public Service commssion etc. ~Shri
Kataria filed his witten statement while Shri T.R~ Tuli
filed his affidavit. Both these docunments are submitted as
annexures to these affidavits. Commenting on the allegation
that the award list and the key were unsealed, shri  Kataria
says that on 29.12.1993, the award lists were not at al
ready and, therefore, there could be no occasion of their
being | eft non-seal ed. About unsealing of the key, he stated
that there was no serious infirmty in maintaining the
secrecy of the examnation and in the neeting dated
29.12.1993 that issue was closed although it was ' raised
later by Shri Sher Singh because of some personal prejudice.
On how the award list was | ater found unseal ed, Shri Kataria
says that because of the atnobsphere of suspicion and
hostility, it was decided that the Secretary should open the
envel ope received fromthe various exani ners containing the
marked answer sheets and award list and inmediately
thereafter the award list should be taken out and put in a
seal ed cover by his Secretary, the seal ed cover being signed
by two nenbers. However, later Shri Tuli pointed out to Shri
Kataria that in the process of opening the envel opes
received from the examiners in the presence of the nenbers,
the menbers would get access to the nanes of the exam ners
and this may result in some conplaints of violation of
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secrecy and in view of this possibility Shri Kataria
directed the Secretary not to open the envel opes received
fromthe examners in the presence of the nmenbers or to get
themresealed in their presence and further directed himto
continue the old practice of dealing with the envel opes at
the Secretary’s |l evel only. Further, at the time of
conpilation of the results of the said witten exam nations,
the award lists were allowed by Shri Kataria to be opened by
the Secretary. About the refusal to show the nerit list and
the result cards, it is contended by Shri Kataria that the
results of the witten exam nation should not be disclosed
to the nenbers on the interviewing conmittee because such
i nformati on may influence the mnds of the interviewers, and
consequently, the evaluation of the candidates at the
i nterview. However, he says, ‘the nmenbers were granted access
to the award |ist for the purpose of checking the
correctness of the evaluation of the witten papers. So far
as the irregularities in evaluation of witten papers
detected by Shri Sher Singh are concerned, Shri Kataria has
gi ven sonme categorical answers. The irregularities were :
(a) certain parts of some answer  sheets had not been
assessed; (b) the totalling -done by the examners in the
award list did not tally with the actual marks awarded; and
(c) sone exam ners gave credits to  certain questions
answered in excess of ‘the nunber required to be answered by
the candidates. Al these mstakes and discrepancies were
required to be corrected at the |evel of the Conm ssion. The
unassessed portions ‘of the answer book could ordinarily be
assessed by the original examiner but in view of the
constraint of distance and tinme, such unassessed portion of
the answer sheets were assessed by the locally ‘avail able
qualified exam ners. Since, nearly 22,000 answer sheets were
i nvol ved, such irregularities were natural. The eval uation
of the wunmarked portions naturally led  to increase in the
total marks and a corresponding correction becane necessary
in many ot her docunents. Shri Kataria, further, says that he
never publicly conpl ai ned that Shri  Sher Si'ngh had
approached him for showi ng sone favour to his nephew because
he did not want to tarnish the image of the Comi'ssion

Utimtely, when he decided to quit, he thought it proper to
put all the facts on record.

Shri T.R Tuli, the Secretary of the Commission, in his
affidavit throws further light on the nethod of handling the
answer sheets and preparation of the key. He explains that
after the examination was over, the key of the fictitious
roll nunbers was drawn up by himand kept in his safe
custody, that the work of replacing the original rol
nunbers with the fictitious roll nunmbers as per key was a
vol um nous task and was done over a period of nearly one
nonth with the help of the controller of Exam nations, the
Deputy Superintendent, a dealing Assistant and sone peons
under the supervision of the Secretary and that during this
period the key was kept by the Secretary. The clippings, he
said, were kept in a sealed cover in safe custody and the
answer books renmitted to the exam ners. The key used to be
kept in his safe custody in a box on which there were three
locks in an almirah with two |ocks in the confidential room
on which there were four locks. Initially the box was being
| ocked by a Menber and a co-Menber who subsequently
di scontinued their involvenment. The four locks could be
opened by four persons jointly and not otherw se. According
to the Secretary, this was enough to ensure secrecy of the
key. So far as the secrecy of the award |ist was concerned,
he says that the award lists were drawn on fictitious rol
nunbers and till the fictitious roll nunbers were discl osed,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 12

it was not necessary to keep the award |ist under any seal
He makes a serious allegation against shri Sher Singh, in
that, he allured himinto selecting candidates known to him
and in return suggested that his (Secretary’s) candidates
al so could be cleared. He hoes on to allege that Shri Sher
Singh even attenpted to intimdate himby sending one of his
henchnen to his residence and on another occasion by telling
hi mon phone that he had a visitor who knew certain rol
nunbers of sone candidates and the nanes of the exam ners
and the address of the security press where the question
papers had been printed. On receipt of the answer books,
Shri Tuli explained, a scrutiny was carried out by the
Superintendent, the Controller of Exam nations and the
Secretary and corrections required were incorporated on the
approval of the Chairman. He says that all unmarked portions
were sent to the original examners although he coul d not
testify about the procedure adopted after he was transferred
out of the Commission

Shri 'Sher” Singh in his affidavit reiterates his stand
taken in the coments to the resignation letter. He contends
the all egations agai nst himwere nmade at the instance of the
then Chief Mnister Shri- Bhajan Lal who wanted to renmove him
and to appoint sonme -other person of his own choice. He
further narrates in detail how the Chief M nister demanded
the resignation of some nenbers of the Conm ssion including
hi nsel f and how they were threatened with dire consequences
if his demand was. not nmet. So far as sealing of the award
list is concerned, he says that the sane was also sealed in
presence of the menbers on the very day the key was seal ed.
He also |lays enphasis on the note dated 21.6.1994 in which
it is inter alia recorded that the chairman adnits the sea
on the award list to have been broken which had been seal ed
under the signature of two nenmbers. On that very day, as the
note suggests, the nenbers expressed lack of faith and
proposed that the exam nation in question be decl ared void.
It is further enphasised by Shri® Sher Singh that the
clippings remai ned unseal ed and nanmes of the exam ners were
al so not kept secret. He avers that he can show how in
particul ar cases the marks of the candi dates were increased.

These affidavits were treated as exam nation-in-chief
and cross-exam nation to each affidavit by the other parties
filing the affidavits were allowed. A sitting Judge of the
Hi gh Court of Punjab & Haryana to be nomi nated by the Chief
Justice/ Acting Chief Justice of the Hi gh Court was deputed
to record the cross-exani nation. The cross-exam nations were
recorded by Shri Justice ML. Koul of the H gh Court of
Punj ab & Haryana.

Before we proceed to appreciated the evidence on
record, it would be appropriate to recall the point in
controversy. The reference of the President of /India
extracts a portion of M. Kataria's resignation |letter
wherein the allegation of misconduct by Shri Sher Singh is
made. The Covernment of Haryana after having sought the
comments of Shri  Sher Singh, forwarded the resignation
letter and the comments to the President. The President
being satisfied that it was necessary so to do, nade the
reference under Article 317 of the Constitution. The order
of reference is brief and is extracted below in its
entirety:

PRESI DENT
REPUBLI C OF | NDI A
18 THE MARCH, 1995.

That WHEREAS Shri L.D. Kataria, Chairman of Haryana
Public Service conmission (here in after referred to as the
Conmi ssion) had levelled the follow ng charge against Shri
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Sher Singh, Menber of the Commission in his resignation
letter to the Governor of Haryana (a copy where of is set
out in Annexure-l here to).

"“A nephew (brother’s son) of Shri

Sher Si ngh, Menber of t he

Conmi ssion  was appearing as a

candi date in this exam nation. Shri

Sher Singh during the days of

exam nation  was al nost daily
bothering ne at ny residence for
some help . | told him that |

cannot think of any way of hel ping

out his candidate in the witten

exam nation. He had the audacity to

suggest change of papers by

speaking to the Secretary who keeps

seal ed papers after their. receipt

or by nmanipulation the fictitious

roll ~ nunber of t he candi dat e

securing high nmarks. | refused him

bluntly —and told him _that - no

mani pul ati on of any type at any

time will be allowed to be done by

way of any body for any candi date.

This made M. Sher Singh, Menber

unhappy and vindictive. As verbally

told by forner Secretary, Shri Sher

Singh had thrown hints to this

effect even to the forner secretary

but in Vi ew of cl ear cut

directions he too refused to oblige

himin any manner.

And WHEREAS the Governnment of Haryana sought the
comments of Shri Sher Singh on the above charge | evelled by
Shri L.D. Kataria against him

And WHEREAS the Governnment of ‘Haryana had forwarded to
the Government of India a copy (of Shri Kataria's letter
containing the allegations against Shri sher Singh and the
reply of the said Shri Sher Singh thereto (a copy where of

is set out in Annexure-Il here to) and al so the note of Shri
T.R Tully, the then Secretary of the Commi ssion (a copy
where of is set out in Annexure-111 her to)-:

And WHEREAS | am satisfied from the above referred
material that it is necessary that the said allegation be
enqui red into.

And THEREFORE in exercise of the powers conferred upon
me by clause (1) of article 317 of the Constitution. 1,
Shanker Dayal Sharma, President of India, hereby refer to
the Supreme Court of India for enquiry and report as to
whet her Shri Sher Singh, Menber of the Comm ssion, ought, on
the ground of msbehaviour, be removed fromthe office of
the Member of the Commi ssion

Sd/ -
PRESI DENT OF | NDI-A

Thus, the enquiry demanded is Iimted to the conduct of
Shri sher Singh. Further, Shri Sher Singh's conduct to be
enquired into is limted to the allegation extracted in the
order of reference. The sum and substance of the allegation
is that Shri  Sher Singh attenpted to influence the
Conmi ssion for obtai ning favours for his nephew who
admttedly was a candidate for the said exam nation. The
allegation is refuted by Shri Sher Singh. Further, Shri Sher
Singh inputes a notive to Shri Kataria, nanmely, that the
all egation was made at the behest of Shri Bhajan Lal, the
then chief Mnister of Haryana who was vindictive towards
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him Whet her secrecy standards had been conproni sed or not
and whether the said examination should have been decl ared
void is not directly in issue. But, if it is shown that Shri
Sher Singh had no good reason to question the manner in
which the work was being done, it nay indicate that his
chal l enge to the manner of maintaining secrecy was actuated
by oblique notives.

Shri L.D. Kataria swears and affidavit to substantiate
his allegation. Shri T.R Tuli, the then Secretary, also
files and affidavit stating that Shri Sher Singh had
suggested to himthat the candi dates favoured by himcoul d
be hel ped in exchange for simlar help to be extended to the
Secretary. Shri  Tuli further goes to say that Shri Sher
Singh did not stop by a nmere suggestion or request but had
attempted to intinmdate himso that he may yield to him The
earliest point of time when the allegations were nmade in
witing by Shri Tuli was 2.7.1994 in a note (Annexure-l1Il to
the Reference) .in response to the news itens in the press
from21.6.1993 onwards concerning the work of the Commi ssion
relating to the said exanmi nation and its ultinate decision
to scrap the same. Hi s affidavit before this Court only
affirms and verifies “the ~contents of that note. The
following part of ~his affidavit which is treated as
exam nati on-in-chi ef’ can be quoted bel ow

"...Shri Sher/ Singh also tried to

allure ne to get the selections of

candi dat es made on reci procal basis

by his favourites or kith and kin

with mne, if any, by inviting me

at his residence and in his office

room which was a great surprise to

ne as earlier on many occasi ons, he

has not been supporting ne in the

di sposal of of ficial busi ness

during di scussi ons in the

Comm ssion’s neetings, and has been

critical on ny actions  in the

di scharge of ny functions as

Secretary of the Conmi ssion as per

rul es, and has been del ayi ng cases

with ulterior motives. The Chairman

also told nme that Shri Sher Singh

visited himat his residence nany a

times and requested for his help in

getting through his favourites and

kith and kin in t he witten

exam nation for HCS to which he did

not agree. He flatly refused to

oblige him in order to maintain

fairness of the examnation and

restore the |ost inmage and nade up

mnd to do likewise by putting in

hard | abour wi thout caring for day

and night and holidays. Wen Shri

Sher Singh did not get any help in

his design, in the last week of
Decenmber 1993, i.e., about 15 days
or so after the work of dispatch of
answer books of all the papers to

the concerned exam ners was over,
Shri Sher Singh asked me in the
neeting of the full Conmmi ssion as
to where the ‘Key’ was kept. | told
the Conmmission that the ‘Key' was
kept locked in the box which was
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got made by themfor it and kept in
ny safe custody in the almrah with
doubl e | ocks lying in t he
confidential room with four |ocks
to be opened jointly by Secretary,
Controller of Exam nati on,
Superi ntendent and Assistant with
separate four keys of the |[|ocks
with them \What else can be the
better arrangenent for maintaining
the secrecy than this? He asked ne
to bring before the Comm ssion the
‘Key' to see. The ‘|ocked box was
taken out of the almrah with
doubl e | ock put inthe confidentia
roomw th four 1ocksand placed it
bef ore the Conm ssion. \Wen the box
was opened and -shown the  ‘Key’,
Shri ‘Sher~ Singh along wth sone
ot her ~Menbers objected that  the
‘Key' should have been put in a
seal ed cover under mnmy -signatures
and then placedin the box. | told
themthat the purpose of sealing
the ‘Key' woul'd be served if it was
put in a cover / and sealed by the
Comm ssion under their signatures.
The *‘Key' was then put in a cover
and seal ed under the signatures of
the full Comm ssion, and is stil
Il yi ng unopened in the custody of ny
successor. In the neeting vague and
basel ess allegations against mne,
whi ch were vchenently denied and
objected to. This seemed to be a
pressure tactic not to ‘have -been
obliged him as stated above. Then
he got Shri Avtar Singh, « Deputy
Supdt. and Shri Prem Singh Thakur
deal i ng Assistant, who were doing
the examnation work till then,
repl aced by Shri Anrik Si ngh,
Supdt., and Shri  M'S. Dhankar
Assistant, who was near to Shr
Sher  Singh, and hurdle in the
smoot h wor ki ng of the Secretary.
Shri Sher Singh, Menber, also
tried to blackmail and intimdate
me through one of his henchnen.
First he rang up at nmy residence
that sonmebody from Del hi had cone
to his place and told himthat he
knew the roll nunmbers of sone of
the candi dat es, the name o]
exam ners and the Security Press
fromwhere the question papers were
got printed, etc. | asked himthat
he should have enquire this
information from that person so
that the facts could have been
ascertained and enquiry could have
been made, but he failed to do so.
He said that this information would
be gathered fromthat person when
he cones to neet himagain. Then
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sone person, (perhaps the sane nan

he was referring to) rang up ny son

at nmy residence in H No. 40, Sector

7, Chandigarh, and desired to see

me to get help in the witten

exam nation of his sister and was

told that he should see ne in this

regard in my office. That person

then visited ny private house

No. 483, Sector 8, Panchkula, and

then wanted to get inside the house

uninvitedly and desired to talk to

nme with regard to ‘the exam nation

of his sister, which was objected

to. Wien he was questioned |oudly

how he dared to come to ny

resi dence for -~ thi s purpose, he ran

away . fearing appr ehensi on.  Shri

Sher 'Singh next day called ne in

Sh. " Uda Ramis office room and

narrated the happening wth “him

wi t hout divul gi ng and concrete

information for verification. It

transpired that this story was

concocted only to enbarrass and

harass me to tow in their line. |

was told not to bring it to the

notice of ot her Menber s, but

fearing |eakage, they thenselves

brought it to the notice of other

Menbers of the Commission in the

absence of Chairman. | informed the

Chai rman about this episode |ater.

In his cross-examnation, it~ was suggested that this
note was witten nuch |ater at the instance of Shri Bhajan
Lal. He denied the suggestion. He  al so denied that he had
applied for extension of his( service. he replied to
guestions in cross-exam nation that Shri Sher Singh first
approached him for favour only in Novenber, 1993 after the
witten exanination was over. He also said that Shri- Uda Ram
was present when Sher Singh approached him for favours. No
substantial questioning took place to assail the all egations
of intimdations from Shri Sher Singh. Absolutely no
guestion is put about the telephonic talk between the
wi tness and Shri sher Singh regarding | eakage of i nformation
about the roll nunmbers, nane of the press and the nanes of
the examiners. No effort is made by Shri Sher Singh to
produce any affidavit of Shri Uda Ramor to present himin
the witness box.

Anot her inportant statenent in exam nation-in-chief of
Shri Tuli is that the Chairman also told himthat “shri Sher
Singh visited him at his residence many a tinmes and
requested for help in getting through his favourites and
kith and kin. This may be evidence of Sher Singh’s conduct.
the Chairman had disclosed this fact to the Secretary
presunably when the Secretary, i.e., M. Tuli was in office
that is before the controversy was raked up. This evidence
has not been challenged in the cross-exam nation at all

Bef ore proceeding further to discuss the other cross-
exam nations, it would be appropriate to mention that
nothing could be brought on record to establish that there
was any undue attachnent between Shri Tuli and Shri Kataria
or that Shri Tuli was under any influence of the then Chief
M ni ster.

Fromthe statenent of Shri Kataria, it is clear that
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two irregularities had been conmitted. In the first place,
after the key was sealed in the presence of the Menbers and
the sealed envelope was signed by the Secretary and the
other two Menbers, the key should not have been opened
except in presence of those two signing Menbers because that
was the only way to ensure that the key was not opened til
it was required for conpilation of results. The second thing
which is not an irregularity but an act which offends the
conscience is that after it was decided that the award |ist
woul d be opened in presence of two Menbers and sealed
thereafter in their presence, the Chairman and the Secretary
subsequently changed this decision wunilaterally as they
feared that the Menbers in the process of opening the award
list would come to know the nanes of the examners.
Apparently, there was an air of distrust between the Menbers
on the one hand and the Chairman and the Secretary on the
other. The Secretary who handled the key during the period
when the fictitious roll nunmbers were being allotted and the
clippings were being collected and when the answer-sheets
wer e being di spatched had full access to the key of which he
hinsel f was the author and if ~he at all wanted to do any
m schief with the key -nobody could have stopped himfrom
doi ng so. The Menbers did not nake a conpl ai nt about the key
not being seal ed or ‘opened in their presence on every day of
such operation which |asted for nearly one nonth. It appears
that only when the key was kept awaiting the results that
the Members wanted to know whet her the key was being kept in
a sealed cover. The Secretary and the Chairnman were both
concerned about the secrecy of the exam nation and no Menber
of the Comm ssion had been nmade responsible for this act.
The Secretary kept the key in a box provided by the Menbers
with three locks and only when all the three keeping the
keys were present that the box coul'd be opened. Further
precauti on had been taken in keeping the box in an almrah
wi th doubl e | ock which itself had been kept in a strong room
with four |ocks. Here again, the four |ocks could be opened
only when all the four persons with the keys were present.
Thus, the Secretary could not have access to the key unl ess
he could conspire with all the people with the keys 'to the
various locks. There is no allegation that there was any
such conspiracy.

The past practice of the Conm ssion was not to open and
seal the award lists received from the examiners .in the
presence of the Menbers or under their signatures. Wen it
was decided that the award lists would be opened and seal ed
in presence of Menbers, no formal order was drawn up
Per haps, therefore, the Chairman thought it proper to ask
the Secretary not to open the award list in presence of the
Menbers for that coul d disclose the nanes of the exam ners.
Since the Secretary would have been personally responsible
i f any disclosure had taken place his anxiety in keeping the
Menbers away fromsuch information is understandable. The
Chairman al so was responsible for all confidential work. It
was primarily the Chairman and the Secretary who were
responsible for maintaining the secrecy and, therefore,
thought it proper to go about the things thensel ves wi thout
involving the Menbers. Although we feel that the Chairman
havi ng al ready assured the Members that the award |ist woul d
not be opened except in their presence, he should have
mai ntai ned this position or at |east should have inforned
the Menbers that he had instructed the Secretary otherw se.
However, since there is no categorical proof that the
Secretary or the Chairman tanpered with the records or did
anything wunfair, it wll not be fair to doubt their
bonafides. it may be nentioned that Shri Sher Singh in his
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cross-exam nation has nentioned certain roll nunbers on the
answer - sheet s whereof sone increase in the marks were nade.
No notice of such information in the cross-exam nation can
be taken because this information was not disclosed either
in his own affidavit or in his coments. Nor did he put
these roll nunbers to the Chai rman when the Chairnman was in
the witness box so that he could explain if any such
increase in marks had been nade. It can be recalled that it
isin evidence that at tinmes, there were nistakes by the
exam ners in leaving a part of the answer-sheets unmarked or
in over-marking the answer-sheets whi ch call ed f or
corrective steps and on such occasions corrections had been
carried out. Shri  Sher Singh says that it was the
responsibility of the entire commssion and not of the
Secretary or the Chairman to make the <corrections. He,
however, does not ~suggest  that such <corrections were
required to be carried out by the entire Conm ssion sitting
together. The Secretary is the main functionary of the
Comm ssion and could do it under. the directions of the
Chairman.. There 1is no allegation that such corrections
carried out in any answer-sheet by the Secretary was
vitiated for any reason. There is no allegation that these
corrections were dishonest or made with a view to favouring
any candi dat e.

Shri Sher Singh hinmself clains to have been the main
Menber in challenging the process of maintaining secrecy in
the said exam nation. shri Sher~ Singh's nephew had
adnmttedly appeared in the said exam nation. He did not find
it inmproper to take such keen interest regarding the conduct
of the said exam nation although he adm ts he was expected
to excuse hinself had his nephew qualified inthe witten
test and been invited for the interview

Such conpetitive examinations, particularly for G vi
Services, have always been contentious issues. Even on
earlier occasions so far as Haryana civil Services
Exam nati ons are concerned, there have been a good number of
litigation with candi dates <challenging the exam nation
results. This is borne out fromthe docunments filed by the
parties. The secrecy of the entire proceedings being so
i mportant, we would have been happy if Shri— Sher” Singh
i nstead of taking such keen interest  in the whole affair
had shown al oof ness and had kept hinself away from handling
of either the key or the award |ist.

Shri Tuli’'s testinmony is of nuch weight as he is an
i ndependent witness. After the key was sealed and signed by
the Menbers in addition to the Secretary, on 29.12.1993,
Shri Tuli hinself was transferred. The results were conpil ed
by the new Secretary who joined thereafter. For. the
irregularities after 29th Decenber, 1995, the Chairnan
hi nsel f has assumed the entire responsibility stating he had
directed the Secretary to open the award |ist without the
presence of the Menbers and had |ater opened the key for
conpil ation of records. Shri Tuli’s conduct was not directly
in question and, therefore, he has no reason to fear any
action being taken against him Shri Tuli’'s assertion that
all the hue and cry about the secrecy being broken rai sed by
Shri Sher Singh was an attenpt to secure access to the
records with a view to influence the result of his nephew
cannot be lightly brushed aside.

Coming to the cross-examnation of Shri Kataria, we
find a reiteration that the Menbers were keen to know the
mar ks secured by different candidates so that they could
help their favourites. Apart from Shri Sher Singh, Menber
M. |.D. Kaushik’s relative was also appearing in the
exam nation. As to why he did not conpl ain agai nst Shri Sher
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Singh till the day he resigned, Shri Kataria says that he
initially nade efforts to save the exam nation and the
Commi ssion’s inmage and for that reason was keen to carry al
the Members with him he, therefore, did not want to vitiate
the atnosphere by nmaking any conplaint. There is nothing in
hi s cross-exanm nation which can destroy his testinony in the
affidavit.

Shri Sher Singh repeatedly denies that he ever namde any
approach to the Chairman to influence the result of his
nephew. He, however, admts that he never formally decl ared
to the Commission that his nephew was appearing in the
exam nation. Nor did he ever disassociate hinself fromthe
said examination. Hs allegation that Shri Kataria had
worked at the instance of the then Chief Mnister has not
been substanti at ed.

The entire evidence on record suggests that Shri Sher
Singh had some axe to grind. The testinmony of Shri Kataria
and Shri ~Tuli that Shri Sher Singh wanted to influence the
result of ~ his nephew read with all the other evidence on
record goes to prove that Shri Sher Singh did approach Shri
Kataria for favours for _his nephew  The allegation made in
the resignation letter and extracted in the order of
reference is, therefore, held to be proved.

Before parting” with the case, a reference can be made
to the subsequent appointment of Shri Kataria as the
Chairman of the Board of Horticulture. this Board is not
under the Governnment of the State of Haryana. He was
confronted with the question as to whether he could take up
this assignnent inwview of Article 319 of the Constitution
and he answered as under:

"The post of Chair man of

Horticulture Board is not under the

State CGovernnent. Therefore, | was

entitled to be appointed as its

Chai rnman. "

Article 319(b) of the Constitution says that a Chairnman
of the Public Service Comm ssion shall be eligible for

appoi ntnent as Chairman or any other Menber of the Union
Public Service Conmission or as Chairman of any other State
Public Service Conmission but not for any other enpl oynent
ei ther under the Government of India or under the Governnent
of a State.

In view of Article 319 (b), the validity of appointnent
of Shri Kataria as Chairnman of the Board of Horticulture
could certainly be chal |l enged. However, Shri Kataria
remai ned on the post from 19.9.1995 to 21.5.1996 and,
therefore, the question is not alive any nore. Nor is it a
matter directly in issue. There is nothing on record to
prove that he got this appointnent by way of a favour from
the then Chief Mnister of Haryana, Shri Bhajan Lal

For the af orementi oned reasons, the Reference is
answered in the affirmative.




