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ACT:

Mort gage - Redenption of nortgage - Right to redeemthe
nort gage, extingui shment of - Whether by virtue of the grant
of nortgage |ands by the Prant Officer to the nortgagees in
physi cal possession under section 8 of the Bonbay Paragana
and Kul karni Watans (Abolition) Act, 1950, ~the right of
nort gagees and/or ‘their |legal representatives to redeemthe
nortgage had becone extinguished - Bonbay Paragana and
Kul karni (Abolition) Act, 1950 sections 3 (4),4-A and 8 read
with section 90 of the Indian Trust Act, 1882 scope of.

HEADNOTE

Kri shna Babaji Patil, respondent No.1 herein and his
brother Bandu Babaji Patil were holding a half-share in the
| ands bearing survey nunbers 221/1,222/2,226/8 and 226/ 12 in
all measuring 22 Acres and 13 Gunthas situated at  Mnja
Shirsi, Peta Shirola, District Sangli in Mharashtra, as
permanent Mrasi tenants and were in  actual possession of
their share in the said Lands. The |lands in question were
Par agana Watan |Inamlands and the Watandars bel onged to the
fam |y of Kokrudkar Deshnukhs. On May 20, 1947 they executed
a nortgage deed in favour of two persons- by name Dnyanu
Kri hna Mioprekar and Ananda Santu Mioprekar nortgaging their
share in the above | ands with possession by way of security
for a loan of Rs.1,000 which they borrowed under. the
nortgage deed. The nortgage deed was for five  years. The
nortgagees were entitled to appropriate the incone fromthe
nort gaged property towards interest.

During the subsistence of the nortgage, the Bonbay
Par agana and Kul karni Watans (Abolition) Act, 1950 Bonbay
Act No. 50 was passed under which all the Paragana and
Kul karni Watans were abolished and the State GCovernnent
resumed the watan |lands. Dnyanu Krishna WMoprekar, one of
the nortgagees died in or about the year 1955 | eaving behind
hi m Jayasi ngh Dnyanu Moprekar, the appellant 1 herein as
his heir and the Karta of his joint fanily. Bandu Babaj
Patil, one of the nortgagors also died in the year 1955
| eaving behind himthree sons, plaintiff No. 2 being the
Karta of the famly.
309

After the coming into force of the Watans Abolition
Act, the holders of the Watan i.e. the nmenbers of the
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Deshrmukh famly did not pay the occupancy price as provided
in section 4(1) of the Act wthin the prescribed tine and
apply for the occupancy right of such Iands. Thereupon in
the proceedings initiated to grant the |lands in favour of
the permanent Mrasi tenants, who were in actual possession
thereof, the respondents, who were permanent Mrasi tenants
of the half-share in the | ands covered by the survey nunbers
in question deposited in the Government Treasury on July 29,
1963 a sum of Rs.182.41 being the requisite occupancy price
equivalent to 24 tines the assessment requesting that the
grant should be made in their favour. The appellants
nort gagees and their heirs in possession of the half-share
and anot her Pandu Krishna who by virtue of the sale deed, by
the other branch of the respondent’s family in his favour is
in possession of the other half share in the lands also
deposi ted the occupancy price claimng the whole | and.

The Prant O ficer, by his order dated February 5, 1964,
i nstead of granting occupancy right in respect of the one-
hal f share of the lI'and which bel onged to the respondents in
their favour ordered that the entire extent of Land
measuring 22 Acres and 13 Gunthas -should be granted in
favour of the appellants and-one Pandu Krishna as they were
i n physical possession. The respondents questioned the said
proceedi ngs before higher authorities and pending a decision
thereat, nmade an abortive attenpt to redeemthe nortgage in
a proceeding under section 83 of the Transfer of Property
Act, 1882 in Mscellaneous Application No.44 of 1963.
Thereafter, the respondent instituted a suit for redenption
in Regular Civil Suit No.67 of 1965 on the file of the G vi
Judge, Junior Division, Islampur. In the witten statenent,
it was pleaded inter alia that since after the abolition of
the watans, the nortgaged |ands had been given to the
appel lants by the Governnment after receiving the occupancy
price amounting to Rs.364.81 on February 5, 1964 the right
of the nortgagors and/or their~ legal representatives to
redeem the nortgage had becone absol ute owners of the suit
| ands. After the trial, the suit ‘was dism ssed by the Cvi
Judge. Aggrieved by the decree of the Trial Court, the
respondents preferred an appeal before the District Court,
Sangli in Civil Appeal No. 278 of 1966. In that appeal the
decree of the trial Court was reversed and a decree for
redenpti on was passed. Under that decree the respondents
were directed to pay, in addition to the amobunt of Rs. 1, 000
borrowed under the nortgage deed a sumof Rs.182.41 which
was equivalent to one-half of the anpbunt paid by appell ant
No. 1 and others in
310
order to obtain the grant fromthe CGovernnent. Accordingly
an appropriate prelimnary decree was drawn up under order
XXXI'V, Rule 7 of the Code of Cvil Procedure. Aggrieved by
the said decree the appellants filed a second appeal before
the High Court of Bombay in SA No. 37 of 1969 which was
di smssed on March 3, 1971 and thus the decree nade by the
first appellate court was affirmed. Hence the appeal by
speci al | eave.

Di sm ssing the appeal, the Court
N

HELD 1.1 It is well settled that the right of
redenpti on under a nortgage deed can come to an end only in
a manner known to |law. Such extingui shment of the right can
take place by a contract between the parties, by a nerger or
by a statutory provision which debars the nortgagor from
redeeming the nortgage. A nortgagee who has entered into
possession of the nortgaged property under a nortgage wll
have to give up possession of the property when a suit for
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redenption is filed unless he is able to show that the right
of redenption has conme to an end or that the suit is |liable
to be dismissed on sonme other valid ground. This flows from
the legal principle which is applicable to all nortgages,
nanely "Once a nortgage, always a nortgage. [315 D-H, 316 A]

1.2 It is no doubt true that the father of the first
appel l ant and the second appellant have been granted
occupancy right by the Prant Oficer by his order dated
February 5, 1964 along with Pandu, the uncle of appellant
No. 1. But the appellants woul d not have been able to secure
the said grant in their favour but for the fact that they
were in actual possession of the lands. They were able to be
in possession of the one-half share of the respondents in
the lands in question only by reason of the nortgage deed.
If the nortgagors had ~been.in posssession of the |ands on
the relevant date, the |[|ands would have automatically been
granted in their favour, since the right of the tenants in
the watan |ands were allowed to subsist even after the
comng into force of the Act and the consequent abolition of
the watans by virtue of section 8 of the Bonmbay Paragana and
Kul karni Watans (Abolition) Act,1950. The fact that they had
nortgaged |and with possession on the relevant date woul d
not make their position any different.[316 A-D

1.3 Section 90 of the Indian Trusts Act, 1882 clearly
shows that if a /'nortgagee by availing hinself of his
position as a nortgagee gains an advantage whi ch would be in
derogation of the right of a nortgagor, he has to hold the
advant age so derived
311
by him for the benefit of ~the nortgagor. Section 90,
therefore, casts an obligation on a nortgagee to hold the
rights required by him in the nortgaged property for the
benefit of the nortgagor in such circunmstances as the
nortgagee is virtually in a fiduciary position in respect of
the rights so acquired and he cannot be allowed to nake a
profit out of the transaction. [317 CD, F-(Q

In this case the nortgagees i.e. Dnyanu, and Ananda
could each get 1/4th share in ‘the total extent  of |and
nmeasuring 22 Acres and 13 Gunthas only by availing
thenselves of their position as nortgagees. The grant made
in their favour is an advantage traceable to the possession
of the |and which they obtai ned under the nortgage and that
the said grant is certainly in derogation of the right of
the nortgagors who were the permanent Mrasi~ tenants
entitled to the grant under the Governnent orders. The
appel lants could not have asserted their right to the grant
of the Iland when the plaintiffs had deposited the requisite
occupancy price well in tinme. The nortgagees obtained the
grant in their favour by mmking an incorrect representation
to the Governnment that they were permanent Mrasi  tenants
al t hough they were only nortgagees. As such the appellants
are liable to surrender the advantage they have ‘derived
under the grant in favour of the respondents even if the
order of grant has becomre final before the Revenue
authorities, of course, subject to the paynment of the
expenses incurred by themin securing the grant.[317 DF, G

H

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 1599(N)
of 1971.

Fromthe Judgment and Oder dated 3.3.1971 of the
Bonbay Hi gh Court in S. A No. 37 of 1969.
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P.H Parekh, C. S. Singh and Mss Indu Mal hotra for the
Appel | ant s.

V. A, Bobde, A.G Ratnaparkhi and M ss A. Chauhan for the
Respondent s.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. This appeal by special |eave arises
out of a suit for redenption. Krishna Babaji Pati
(Plaintiff No.1) and his brother Bandu Babaji Patil were
holding a half share in the lands bearing Survey Nos.
221/ 1,222/ 2,226/8 and 226/12 in
312
all neasuring 22 Acres .and 13 Qunthas situated at Mouje
Shirsi, Peta Shirola, District Sangli as pernmanent Mras
tenants and were in actual possession of their share in the
said lands. The lands in question were Paragana Watan | nam
| ands and the Watandars belonged to the famly of Kokrudkar
Deshmukhs. On My 20, 1947 Krishna Babaji Patil (Plaintiff
No. 1) ~and Bandu Badaji Patil executed a nortgage deed in
favour of ~ two persons by nane Dnyanu Krishna Moprekar and
Ananda Santu Mioprekar (Defendant No. 2) nortgaging their
share in the above | ands with possession by way of security
for a |l oan of Rs.1000 which they borrowed under the nortgage
deed. The nortgage was for five years. The nortgagees were
entitled to appropriate the income from the nortgaged
property towards interest. Dnyanu Krishna Moprekar, one of
the nortgagees, died in or about the  year 1953 |[eaving
behi nd hi m Jayasi ngh Dnyanu Moprekar, (Defendant No. 1) as
his heir and the 'Karta' of his joint fanily, Bandu Babaji
Patil, one of the nortgagors, referred to above, died in the
year 1955 | eavi ng behind himhis-son plaintiff No. 2 and two
other sons as his heirs. Plaintiff No. 2is the "Karta of
that branch of the famly.

The remaining one-half share in'the lands conprised in
the above Survey Nunmbers belonged to Ganu Vithu and Pandu
Vithu who were nmenbers of the other branch of the fam ly of
the nmortgagors. They had also nortgaged their share in
favour of one Pandu Krishna who' was no other than the
brother of Dnyanu and the father of Ananda Santu Moprekar
(Def endant No. 2). Defendant No. 2 had, however, been given
in adoption to Santu. Subsequently Ganu Vithu and Pandu
Vithu sold their share in favour of  the nortgage Pandu
Krishna. Thus the famly of the defendants was in possession
of both the shares in the | ands bearing Survey Nos. 221/1,
222/ 2, 226/8 and 226/ 12.

The plaintiffs instituted the suit for redenption in
Regular Cvil Suit No. 67 of 1965 on the file of the G vi
Judge, Junior Division, Islanpur out of which this appea
arises after an abortive attenpt to redeemthe nortgage in a
proceedi ng under section 83 of the Transfer of Property Act,
1882 in M scellaneous Application No.44 of 1963. The suit
was resisted by the defendants. In the witten “statenent
filed by the Defendant No.1 it was pleaded inter alia that
since after the abolition of the Watans the nortgaged | ands
had been granted in favour of Dnyanu (the father  of
def endant No. 1 Jayasingh), Ananda (Defendant No.2) -and
Pandu Krishna (brother of Dnyanu) by the Governnent after
recei ving the occupancy price anbunting to Rs. 364.81 on
313
February 5, 1964 the right of the nmortgagors and/or their
| egal representatives to redeemthe nortgage had becomne
extinguished and that the grantees of the |land had becone
absol ute owners of the suit |ands. After the trial, the suit
was di smissed by the Cvil Judge. Aggrieved by the decree of
the Trial Court, the plaintiffs preferred an appeal before
the District Court, Sangli in Gvil Appeal No. 278 of 1966.
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In that appeal which was heard by the Assistant Judge,
Sangli the decree of the Trial Court was reversed and a
decree for redenption was passed. Under that decree the
plaintiffs were directed to pay, in addition to the anount
of Rs.1,000 borrowed under the nortgage deed a sum of
Rs. 182.41 which was equivalent to one-half of the anpunt
paid by defendant No.1 and others in order to obtain the
grant from the Governnent. Accordingly an appropriate
prelimnary decree was drawn up under Order XXXIV, Rule 7 of
the Code of G vil Procedure. Aggrieved by the decree of the
| earned Assistant Judge, Sangli, the defendants filed a
second appeal before the High Court of Bombay in S.A No. 37
of 1969. The Second Appeal was dismissed on March 3, 1971
and the decree nmade by the first appellate court was
affirmed. This appeal by special leave is filed against the
j udgrment and decree of the High Court.
Admittedly the lands in question were conprised in a
Paragana Watan. ~Under the Bonmbay Paragana and Kulkarn
Wat ans  (Abolition) ~Act, 1950 (Bonbay Act No. 50 of 1950)
(hereinafter referred to as 'the Act’) all the Paragana
WAt ans were abolished. Section 3 of the Act provided
"3. Wth effect fromand on the appoi nted day, not
wi t hst andi ng anythi ng contai ned in any |aw, usage,
settl enent, grant, sanad or order-
(1) all /Paragana and Kul karni “watans shall be
deened to have been aboli shed;
(2) all rights to hold office-and any liability to
render service appertaining to the said watans are
her eby exti ngui shed;
(3) subject. to the provisions of = section 4, al
watan land is hereby resunmed and shall be deened
to be subject to the paynent of |and revenue under
the provisions of the Code and  the rules nmade
thereunder as if it were-an unalienated | and:

314
Provi ded that such resunption shall not affect the
validity of any alienation of such watan l'and made
in accordance with the provisions of section 5 of
the Watan Act or the rights of an alliance thereof
or any person claim ng under or through him

(4) all incidents appertaining to the said watans are
her eby extingui shed. "

Section 4 of the Act provided that a watan | and resuned
under the provisions of the Act should subject to the
provi sions of section 4A thereof be regranted to the hol der
of the watan to which it appertained on paynent ~of the
occupancy price equal to twelve tines of the amount of the
full assessnent of such land within five years fromthe date
of the coming into force of the Act and the hol der should be
deened to be an occupant within the neaning of the Bonbay
Land Revenue Code, 1879 in respect of such |and-and woul d
primarily be liable to pay land revenue to the State
CGovernment in accordance with the provisions of the said
Code and the rules nade thereunder. Under the first proviso
to sub-section (1) of section 4 the occupancy price payabl e
was fixed at six tines the anpunt of the full assessnent of
such land in certain cases. The second proviso to sub-
section (1) of section 4, however, provided that if the
hol der failed to pay the occupancy price within a period of
five years, as provided therein, he should be deemed to be
unaut hori sedly occupying the land and would be liable to be
sunmmarily ejected in accordance with the provisions of the
Bonbay Land Revenue Code. Section 8 of the Act provided that
if any watan land had been lawfully |eased and such | ease
was subsisting on the appointed day, the provisions of the
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Bonbay tenancy and Agricultural Lands Act, 1948 woul d apply
tothe said lease and the rights and liabilities of the
hol der of such land and the tenants would subject to the
provisions of the Act be governed by the provisions of the
Bonbay Tenancy and Agricultural Lands Act, 1948. After the
Act canme into force, the Paragana watan whi ch conprised the
nortgaged property also cane to be abolished. It appears
that the holders of the watan i.e. the nenbers of the
Deshrmukh famly did not pay the occupancy price as provided
in section 4 of the Act within the prescribed tinme and apply
for the occupancy right. Thereupon action was taken by the
State CGovernnent to grant the |lands in favour of the persons
who were in actual possession thereof in accordance with the
directions contained in the Oder passed by the State
Government in G R R D.-No. PKA-1056-1V-L dated May 3, 1957
and in GR R D. No. 2760-111-48810-L dated Novenber 23, 1960
whi ch directed that wherever the hol der or the
315
wat andar had failed to pay the occupancy price as required
by section 4(1) of the Act before the prescribed period the
lands in —question should be granted in favour of the
permanent Mrasi tenants who were in actual possession of
such lands. |In those  proceedings the plaintiffs who were
permanent Mrasi tenants of the half share in the |[|ands
covered by the Survey Nunmbers in question deposited in the
CGovernment Treasury on July 29, 1963 as per challan Ex. 45
Rs. 182.41 being the requisite occupancy price equivalent to
24 times the assessnent requesting that the grant shoul d be
made in their favour. The defendants and Pandu Krishna who
were in possession of the entire extent of land covered by
the Survey Nunmbers also deposited the occupancy price
claimng the whole land, that is, both the one-half share of
the plaintiffs which had been nortgaged by them and the
other half share which Pandu Krishna had acquired from Ganu
Vithu and Pandu Vithu the other branch of the plaintiff’'s
famly. The Prant Oficer instead of granting the one-half
share of the |and which belonged to the plaintiffs /in their
favour ordered that the entire extent of |and nmeasuring 22
Acres and 13 @unthas should be granted in favour of the
def endants and Pandu Krishna as they were in possession of
the whole land by his order dated February 5, 1964 .in
WN LG/ SR772. He, however, ordered that Dnyanu (father of
defendant No. 1) would get 1/4 share, Ananda (Defendant No.
2) 1/4 share and Pandu Krishna the remaining 1/2 share. It
may be noted that Dnyanu was dead by then. But his son
defendant No.1 clainmed that he should be treated as the
grantee in his father’'s place. The plaintiffs having
guestioned the said proceedings before higher authorities,
no final decision appears to have been given yet. It appears
that, a final judgnment in those civil proceedings is awaited
by the revenue authorities as can be seen fromthe letter
dat ed Decenber 3, 1965 (Ex.43) and the letter dated June 6,
1966 (Ex.44) witten by the Mahal kari of Shirala during the
pendency of the suit which has given rise to this appeal

The only question which arises for decisionin this
case i s whether by reason of the grant nmade in favour of the
defendants the right to redeemthe nortgage can be treated
as having becone extinguished. It is well settled that the
ri ght of redenption under a nortgage deed can conme to an end
only in a manner known to |aw. Such extinguishnment of the
right can take place by a contract between the parties, by a
nerger or by a statutory provision which debars the
nortgagor from redeening the nortgage. A nortagee who has
entered into possession of the nortgaged property under a
nortgage will have to give up possession of the
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316
property when a suit for redenption is filed unless he is
able to show that the right of redenption has cone to an end
or that the suit is liable to be disnissed on sonme other
valid ground. This flows fromthe legal principle whichis
applicable to all nortgages, namely "Once a nortgage, always
a nortgage". It is no doubt true that the father of the
first defendant and the second defendant have been granted
occupancy right by the Prant Oficer by his order dated
February 5, 1964 along wth Pandu, the uncle of defendant
No.1l. But it is not disputed that the defendants woul d not
have been able to secure the said grant in their favour but
for the fact that they were in actual possession of the
| ands. They were able to be in possession of the one-half
share of the plaintiffs inthe lands in question only by
reason of the nortgage deed. If the nortgagors had been in
possession of thelands on the relevant date, the |ands
woul d have automatically been granted in their favour, since
the rights of the tenants in the watan | ands were allowed to
subsi st . even after the comng into force of the Act and the
consequent abolition of the watans by virtue of section 8 of
the Act. The question is whether the position would be
di fferent because they had nortgaged | and with possession on
the rel evant date
At this stage it is appropriate to refer to section 90
of the Indian Trusts /Act, 1882 which reads as under :-
"90. Advantage gained by qualified owner-Were a
tenant for life, co-owner, nortgagee or other
qualified owner of any property, by availing
hi nsel f of his position as such,  gains an
advant age i n derogation of the rights of the other
persons interested in the property, or where any
such owner, as representing all persons interested
in such property, gains  any advantage, he nust
hol d, for the benefit of all per sons SO
interested, the advantage so gai ned but subject to
repaynent by such persons of their due share of
the expenses properly . incurred, and to an
indemity by the sane persons against liabilities
properly contracted, in gaining such advantage."
IIlustrations (b) and (c) to section 90 of the Indian Trusts
Act, 1882 read thus:
(b) Avillage belongs to a Hindu famly, A, one of
its nenbers, pays nazrana to GCovernment and
thereby procures his nane to be entered as the
i nandar of the
317
village. A holds the village for the benefit of
hi nsel f and t he other nenbers.
(c) A nortgages land to B, who enters/ into
possession. B allows the GCovernment revenue to
fall into arrear with a viewto the |land being put
up for sale and his becom ng hinself the purchaser
of it. The land is accordingly sold to B. Subject
to the repaynent of the anmount due on the nortgage
and of his expenses properly i ncurred as
nort gagee, holds the Iand for the benefit of A"
An analysis of section 90 of the Indian Trusts Act,
1882 set out above shows that if a nortgagee by availing
hinself of his position as a nortgagee gains an advant age
whi ch woul d be in derogation of the right of a nortgagor, he
has to hold the advantage so derived by himfor the benefit
of the nortgagor. We are of the view that all the conditions
mentioned in section 90 of the Indian Trusts Act, 1882 are
satisfied in this case. The nortgagees i.e. Dnyanu, the
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father of defendant No. 1 and Ananda the second defendant
could each get 1/4th share in the total extent of |and
nmeasuring 22 Acres and 13 Gunthas only by availing
thensel ves of their position as norgagees. The grant nade in
their favour is an advantage traceable to the possession of
the I and which they obtained under the nortgage and that the
said grant is certainly in derogation of the right of the
nortgagors who were the permanent Mrasi tenants entitled to
the grant under the Governnent orders referred to above. The
def endants could not have asserted their right to the grant
of the Iland when the plaintiffs had deposited the requisite
occupancy price well in time. It is seen that the nortgagees
obtained the grant in their favour by naking an incorrect
representation to the Governnment that they were pernmanent
Mrasi tenants although they were only nortgagees. Section
90 of the Indian  Trusts Act, 1882 clearly casts an
obligation on a nortgagee to hold the rights acquired by him
in the ~nortgaged property for the benefit of the nortgagor
in such circunstances as the nortgagee is virtually in a
fiduciary position in respect of the rights so acquired and
he cannot be allowed to nmake -a profit out of the
transaction. The def endants are, therefore, liable to
surrender the advantage they have derived under the grant in
favour of the plaintiffs even if the order of grant has
becone final before the Revenue authorities, of course,
subject to the paynent of the expenses incurred by themin
securing the grant. The decree of

318

the Ist appellate court accordingly has directed that
Rs. 182. 41 should be paid by the plaintiffs to the defendants
al ongwi t h the nortgage noney.

It was, however, argued on behalf of the appellants
before us that since Pandu Krishna, the other grantee, has
not been impleaded no relief ~can be granted to the
plaintiffs. There is no nerit in'this contention because the
order of the Prant Oficer makes ‘the grant in specific
shares. Dnyanu, the father of defendant No. 1 and Ananda
(defendant No. 2) are granted 1/4 share each and only the
remaining 1/2 share is given to Pandu Krishna. W are
concerned in this case only with the half share granted in
favour of the nortgagees. This decree relates only to that
one-hal f share which had been nortgaged. Pandu Krishna, the
ot her grantee, can have no interest in the one-half share
which is the subject matter of these proceedings. This
contention is, therefore, rejected.

The High Court was, therefore, right in affirmng the
judgrment of the first appellate court. The appeal fails and
it is dismssed with costs.

S. R Appeal . di sm ssed
319




