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ACT:
Directorate  General of Technical Devel opnment (d ass
Posts) Recruitnent (Amendnent) Rules, 1974, Rule 2, inter-
pretation of--Wether officer on special duty is in the sane
grade as Devel opnent O ficers.
HEADNOTE:

Two vacanci es arose for the selection posts of Industri-
al Advisers in the Directorate General of Technical Devel op-
ment, for which sone Devel opnent O ficers including respond-
ents Nos. 6 to 11 applied. These respondents filed a wit
petition against the pronotion of the appellant to these
posts. The Governnment opposed the same. During the penden-
cy of the petition which was |later dism ssed, the appellant
nmade a representation to the Departnental Pronotion Commit-
tee for considering his preferential claim but the same was
not placed before the Conmttee. The appellant nade further
representation to the Governnent, but the Conm ttee _decided
to recomend respondents Nos. 6 and 7 for the appointnent.
The appellant filed a wit petition against the -inplenenta-
tion of the recomendation, but the same-was dism ssed.

Al'l owing the appeal and directing that the appellant’s
nane be included in the list of eligible officers to /be
consi dered for promotion, the Court,

HELD: Under Rule 2 of the Directorate General of Techni-
cal Developnent (Cass | Posts) Recruitnent (Anendnent)
Rul es, 1974, a person belonging to the first category,
failing which, persons belonging to the 2nd  category; and
persons in the 3rd category are, all and together, eligible
for being considered for pronmption, subject to the fixation
of the field of choice under the Hone Mnistry’s  Menorandum
dated May 16, 1957. The anended rul e does not nean that
Devel opnent Oficers can be considered for pronotion to the
post of Industrial Adviser only in the. event that qualified
persons fromthe. first two categories are not available.
[224 D F]

(2) The Amendnent Rul es of 1974, contenplate on their
pl ai n | anguage and are franed on the basis that the officer
on special duty is in a separate grade fromthe grade of
Devel opnent O ficers. 1In the particular context in which
the words "in the' grade" occur, they mean "in that particu-
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lar grade", indicating thereby that the two grades are
di fferent although their scale of pay may be identical. The
practice by which an integrated Ilist of officers is prenared
according to the date. on which they acquire eligibility,
not having the authority of law, is vitiated in the instant
case because of the 1974 recruitment rules. [225 E, 227 B-
C g

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 381 of 1976.
(Appeal by Special Leave fromthe Judgnent and Order

dated 31.10.1975 of the Delhi H gh Court in Gvil Wit No.

1077 of 1975).

F.S. Nariman and B.R G K. Achar, for the appellant.

Shyamal a Pappu and G rish Chandra, for respondents 1-3.

Sobha Dikshit, for respondents 6-7.

The Judgrment of the Court was delivered by

CHANDRACHUD, J.--On February 7, 1959 the appellant, S

Ramaswany, was appoi nted as an Assi stant Devel opment O ficer
in the Directorate CGeneral of Technical Devel opment in the
M nistry of
222
Industry and Civil Supplies, Government of India. In 1964
he was appoi nted as a Devel opnent Oficer on an ad hoc basis
and that | appointment was regularized in My, 1966. On
December 1, 1966 the post of O ficer on Special Duty was
created in the Directorate in order to deal effectively with
the devel opment. of agro-based food processing industries.
The Director Ceneral (Technical Devel opment) recomended the
appel l ant for appointnment to the post-and in course of tine
the appoi ntnent was duly nade:
In 1974 a question arose regarding pronotion to the selec-
tion post of Industrial Adviser in the Directorate. Re-
spondents 6 to 11 and sone others who were working as Devel -
opnent Oficers filed wit petition No. 612 of 1974 in the
Del hi  High Court asking that the Government of India be
restrained from pronoting the appellant to’ the post of
Industrial Adviser and that their clainms to the post be
considered in preference to the appellant’s claim That
petition was di sm ssed on Septenber 17, 1975.

During the pendency of the wit petitionfiled by re-
spondents 6 to 11, the appellant had nade a representation
to the Departmental Pronmotion Conmittee for considering
his preferential claimto the post of Industrial Adviser
That Committee met on August 7, 1975 for proposing a pane
of officers for being considered for appointment to the post
of Industrial Adviser, but the appellant’s representation
was not placed before the Conmittee. The appellant nmade a
further representation to the Governnment on-August 18, 1975
conpl ai ni ng that though he was eligible for being appointed
to the post of Industrial Adviser, his nane was not included
inthe list of eligible officers which was forwarded to the
Departnental Pronption Conmittee for due consideration for
appoi ntnent to the post.

The Committee, in its neeting of August 7, 1975
decided to recommend respondents 6 and 7 for appoi nt nent
as Industrial Advisers. On Cctober 31, 1975 the appell ant
filed wit petition No. 1077 of 1975 in the Del hi H gh Court
to restrain the Government frominplenenting the recomen-
dation and to restrain respondents 6 and 7 from taking
charge of the posts of Industrial Advisers. That petition
was dismissed in limne by a Division Bench of the H gh
Court on Cctober 31, 1975. This appeal by special leave is
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di rected agai nst the speaking order which was passed by the
Hi gh Court while dismissing the wit petition summarily.

Recruitnment to the post of Industrial Adviser (Chem -
cal s) was governed originally by the Directorate General of
Techni cal Devel opment (Class | posts) Recruitnent Rules,
1963. Item 6 of the Schedul e annexed to those Rul es rel ated
to appoi nt nent to the post of I ndustri al Advi ser
(Chem cals), a Class | selection post, then generally in the
scal e of Rs. 1300-100-2000. One of the methods of recruit-
ment to the post, as specified in colum 9 of the Schedule,
was by pronmotion. Colum 10 which regulated appointnent
by promotion read thus:

"Pronotion :--Developnent Officer having a

M ni mum experience of 10 years in the grade
provi ded however, that
223
in the scale of Rs. 1300-60-1600-100-1800, the
m ni mum experience shall be five years in that
grade. "

In exercise of the powers conferred by Article
309 of the Constitution, the President on January
30, 1974 made the Directorate CGeneral of Technica
Developnent (Class | posts) Recruitment (Amendnent)
Rul'es, 1974. Rule 2 of these Rules amended col um
10 of 'the Schedule to the Rules of 1963 by substi-
tuting the following entry for the one extracted
above : --
"Pronotion:

(i) Oficer on Special Duty (Food Processing
I ndustries) wth 5 years’ regular service in the
grade; failing which with 10 years’ regul ar service
in the grade of Devel opnent O ficer and O ficer on
Special Duty (Food Processing Industries) conbined
together of which 4 years should be as Oficer on
Speci al Duty (Food Processing Industries).

(ii) Development Oficers having at least 10
years’ regular service in the grade, provided that
in respect of Devel opnent O ficers, who arein the
grade of Rs. 1300-1800 not less than five  years’
regul ar service shall be required."

That the appellant is qualified and-eligible for ap-
poi ntment as an Industrial Adviser is beyond di spute and has
at no stage been questioned. But it has to be stated that
for the purpose of computing the conpletion of 5 vyears’
service as an Oficer on Special Duty, the period during
whi ch the appellant was working in that post on an ad hoc
basis has to be excluded from consideration. The appellant
was appointed as an Oficer on Special Duty on an ad hoc
basis in 1966 but the appoi ntnment was regul arized on January
23, 1970 after the President nade the Recruitment @ Rules
dat ed January 14, 1970 regul ating the nethod of recruitnent
to that post. The appellant, therefore, nust be taken to
have conpleted 5 years’ service in the post of Oficer 'on
Speci al Duty on January 23, 1975.

It is also necessary to clarify that the decision of the
Departnental Pronotion Conmittee to carve out three tines
t he number of vacancies viz., six as the zone of considera-
tion for promotion to the grade of Industrial Adviser is
open to no exception and has in fact not been challenged by
the appellant. The O fice Menorandum dated May 16, 1975
i ssued by the Mnistry of Hone Affairs incorporates a deci-
sion taken by the Government after considering the replies
received fromthe various Mnistries and the Union Public
Servi ce Conmi ssion and keeping in view the policy of CGovern-
ment, settled at the highest level, that greater enphasis
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shoul d be placed on nerit as a criterion for pronotion. It
records, inter alia, that the Departnental Pronotion Commt-
tee or other selecting authority should first decide the
field of choice, i.e. the nunber of eligible officers await-
i ng pronotion who should be considered for inclusion in the
select list and that the field of choice, wherever possible,
shoul d extend to five or six times the

224

nunber of vacancies expected within a year. |In the instant
case, two vacancies were to be filled in the post of Indus-
trial Adviser but instead of carving out 10 or 12 persons as
the field of choice for pronotion, the Conmttee decided to
sel ect panel of 6 officers as the zone of consideration

The O ficial Menorandumreflects but a policy decision
whi ch cannot have the force of a rule made under Article 309
of the Constitution and therefore, the fixation of ratio for
consi deration for pronotion may reasonably and rationally
differ fromcase to case. The decision to select a panel of
si'x officers for appointnent to the two posts of Industria

Advi'sers, cannot be characterized as arbitrary or unreasona-

bl e. Besi des, even if a panel of 12 officers were to be
sel ected for consideration, the appellant would still be out
of it by the application of the inpugned test adopted by the
Conmittee,

That test forns the centre of controversy in this ap-
peal . The test adopted by the Departnental Pronotion Com
mttee for selecting a panel of officers for consideration
for pronotion to the post ~of Industrial Adviser may, in
terns of the counter affidavit field on” behalf of the
CGovt. be described as a ’'chronol ogical test’. Under the

Amendnent Rul es 1974 the channel of pronption to the post of
Industrial Adviser is this: (i) Oficer on Special Duty with
five years’ regular service.in the grade; or. (ii) failing
that, persons with 10 years’ regular serbined service in
the grade of Devel opment O ficer and in the grade of Oficer
on Special Duty, of which 4 years of service has to be in
the latter grade; or (iii) persons in the grade of Devel op-
nment O ficers having at |east 10 years’ regular service in
that grade, provided that in respect of Devel opment Officers
working in the grade of Rs. 1300-1800, 5 years’ ~regular
service would be sufficient-to qualify the officer for
promoti on. The anmended rul e does not, of course, nmean that
Devel opnent O ficers can be considered for pronpotion to
the post of Industrial Adviser only in the event that quali -
fied persons fromthe first 2 categoriesare not avail able.
A person belonging to the 1st category; failing which

persons belonging to the 2nd category; and persons in the
3rd category are, all and together, —eligible for being
considered for pronotion, subject to the fixation of the
field of choice under the Hone Mnistry's Menorandum dated
May 16, 1957. That field of choice was fixed in the in-

stant case at three tines the nunber of vacancies viz., 6.
The appellant belongs to the 1st category and there was
therefore no question of going to the 2nd category. The

choice of eligible pronotees was accordingly restricted to
the 1st and 3rd categories. But in selecting the panel

what has been done by the application of the chronol ogica
test is to ascertain the respective dates on which the
Oficer on Special Duty conpleted 5 years’ regular service
in that grade and the Devel opnent Oficers conpleted 10
years’ regul ar service in their grade, to arrange them in
the order of seniority according to the dates on which they
conpleted the qualifying service in their respective grades
and to select the first 6 only fromthe list so nmade, for
being considered for pronotion to the two vacancies in the
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post of Industrial Adviser. |In the integrated |I|ist of
Devel opnent
225

Oficers and Oficer on Special Duty, appellant occupied the
19th position, since 18 Devel opment O ficers had conpleted
10 years’ regular service in their grade before the appel-
lant had conpleted 5 years’ regular service in his grade.
As the Departnmental Pronotion Conmmitttee had decided to
carve out a field of choice consisting of six persons only,
the appel l ant, being outside the first six, was |left out of
the select panel. As we have indicated earlier, even if the
field of choice were to extend to 12 officers, being six
times the nunber of vacancies, the appellant being 19th in
the integrated list would still be out of that panel

Learned counsel « appearing on behalf of the Union of
India has strongly defended the nmethod adopted by the De-
partmental ~ Pronotion Comrmittee for preparing the panel of
sel ecti on. She contends that the Officer on Special Duty
and Devel opnent Officer work in the sane grade nanely, the
grade of Devel opnent O ficer, save with the difference that
a- Devel opment O ficer working as a Officer on Special Duty
draws a special pay of Rs. 200 in addition to the pay drawn
by him in the grade of Developnment O ficer. Ther ef or e,
according to the counsel, the Commttee was justified in
preparing /‘an “integrated |ist conprising the appellant as
wel |l as the Devel opnent Oficers and in arranging them for
the purpose of being considered for pronotion, according to
the dates on which they conpleted the period of qualifying
service. On the record as it stands we find it difficult to
hold that the O ficer on Special Duty, for the purposes of
the Amendment Rul es of 1974, can be said to be in the same
grade as the Devel opment O ficer. Those rules contenplate
on their plain | anguage and —are framed on the basis that
the O ficer on Special Duty is in a separate grade from the
grade of Devel opnent Officers. The rules refer to Oficer

on Special Duty ’'with 5 years’ regular service "in the
grade” and Devel opnent Oficers having 10/ years’ regular
service "in the grade". " In the particular context in which
the words "in the grade" occur, they nean "in'that particu-
lar grade", indicating thereby in clear ternms that the two

grades are different. Even if it be true that the O ficer
on Special Duty draws, except for the special nonthly pay of
Rs. 200, the sanme pay as a Devel opnent Oficer and that,
generally, the two are in a simlar scale of pay that would
not justify the conclusion, for the purposes of the 1974
Rul es, that they are in the same grade. Their scale of pay
may be identical, we will so assune, and yet they w/ll /be
working in different grades, one in the grade of O ficer on
Special Duty and the others in the grade of Devel opnent
Oficer. This position nay not be true universally and we
propose |ay down no proposition of wuniversal application

W are called upon to interpret the 1974 Rules which, in
our opinion, |eave no doubt that within the contenpl ation of
those Rules is the supposition that the Oficer on Specia

Duty is in a grade different fromthat of the Devel opnent
Oficer.

It is significant in this regard that the counter-affi-
davit filed on behalf of the Union of India by Shri K
Srinivasan, Under Secretary, Mnistry of Industrial and
Cvil Supplies, Departnent of Industria
226
Devel opnent, says in terns that the grade of-Oficer on
Special Duty is different fromthe grade of Devel opnent
Oficer and that these two being separate cadres, there was
no question of drawing up a conbined seniority |list of
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officers in the two cadres. The affidavit further concedes
that the post of Oficer on Special Duty carries higher
responsibilities. We might also nention that in the coun-
ter-affidavit which was filed on behalf of the Governnent in
the Delhi Hgh Court in Wit Petition 612 of 1974, it was
stated that the Director General (Technical Devel opnent) had
recormended the appellant as "the only suitable officer” for
appointnent to the post of Oficer on Special Duty. That
Wit Petition was filed by respondents 6 to 11 and others to
restrain the Governnment from appointing the appellant as an
I ndustrial Adviser and for certain other reliefs. The stay
petition filed by respondents 6 to 11 was strongly resisted
by the Governnment which took the stand that the appellant
was eligible for being considered for pronotion and that a
stay order ought not to be granted as no irreparable harm
would result if the appellant was appointed to the post of
I ndustrial “Advi ser after being found suitable for the prono-
tion. That affidavit, also sworn by Shri K. Srinivasan
stated even in clearer ternms that on confirmation as an
O ficer on Special Duty, the appellant "ceased to belong to
the grade of Devel opnent O ficers". The stand now taken by
t he CGovernment-is directly contrary, its contention being
that the Oficer on Special Duty is in the sane grade as the
Devel opment Officers. Considering the wording of the 1974
Rules and/ the context in which the words "in the grade"
occur, we are inclined to the viewthat the stand taken by
the Governnent in the Wit Petition filed by respondents 6
to 11 was nore in consonance with the recruitment rules.
The crux of the Government’s answer to that wit petition
was that the appellant "was eligible for consideration for
pronotion as Industrial Adviser (Chemcals) in terns of the
Statutory Rules" and their stand, broadly, was that the
clains of all persons eligible for the post ' of Industria
Adviser and "within the field of consideration” would be
duly consi dered. The appellant then was obvi ously consi dered
to be both eligible and within the field of consideration
The recruitnent rules of 1974 have undergone no change since
then and whereas only one vacancy was to 'be filled then
there are. two to be filled now. It is therefore difficult
to appreciate the change in the attitude of the Governnent
and the dianetrically opposite stand it is taking now that
the appellant’s name is beyond the field of choice. It has
to be renenbered that the wit petition filed by respondents
6 to 11 and other Devel opnment O ficers asking, inter alia,
that the appellant’s name ought not-to be considered for the
post of Industrial Adviser was dismissed on the opposition
of the CGovernment. The Government now wants to do exactly
what the Devel opment Officers asked it to do by wit peti-
tion and which wit petition the Governnment ~ succeeded in
havi ng di sm ssed on the strength of its contention, anongst
others, that the appellant was eligible for the higher post
and on the strength of the right it asserted to consider the
appel l ant for pronotion. In fact, the CGovernnent even
opposed the stay application in the earlier wit petition
indicating the inpending possibility of the appellant’s
appoi ntnent as |ndustrial Adviser
227

No rule or notification is cited before us to support
the "practice" adopted by the Departmental Pronotion Conmit-
tee whereby though the Oficer on Special Duty and the
Devel opnent O ficers belong to different grades, a comon
list of officers was prepared according to the dates on
whi ch the appellant, who is the sole incunbent of the post
of Oficer on Special Duty, and Devel opnent officers com
pleted 5 and 10 years of service respectively. By this
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process, the appellant who belongs to a separate and dis-
tinct grade or cadre was placed 19th in the integrated |ist,
much below the field of choice which though, was rightly
limted to 6 officers.
We do not suggest that the method or practice, by which an
in tegrated list of officers is prepared according to the
dates an which they acquire eligibility in order to find out
which of those who are eligible fall within the field of
choice, 1is necessarily or in all circunstances bad. That
practice, not having the authority of law, is vitiated in
the instant case because of the 1974 recruitment rul es which
envi sage that an officer on Special Duty is in a separate
grade, cadre or class. It is for that reason wong to put
him in an integrated list. The practice adopted by the
Departmental Pronotion Conmittee overlooks that the rule-
maki ng aut hority, being conscious while framng the Rul es of
1974 that there was only one Oficer on Special Duty for the
time being to be considered for appointnent as Industria
Advi ser, considered himto be in a separate grade and gave
him a separate treatnment by dealing with himin a separate
clause, nanely clause (i) which uses the singular. 1In fact
the history of the recruitnment rules itself shows that it
was thought necessary to bring an Oficer on Special Duty of
certain experience wthin the area of eligibility. The
rules of 1963 restricted eligibility to Devel opnent Oficers
and it was for the first time in 1974 that an Oficer on
Speci al Duty was brought within-that area. The circunstance
that the Oficer on Special Duty is placed in clause (i) and
the Devel opnent O ficers-in clause (ii) is not the point of
matter and can confer no special privilege on the former.
Such a sequence may well be fortuitous. But what is inpor-
tant is that if the Rules intended that the two grades of
of ficers should be clubbed together and that an Oficer on
Speci al Duty should be considered to be in the sane grade as
Devel opnent O ficers, the easiest thing to do would have
been to say, for example, that Devel opment O ficers of ten
years’ experience would be eligible for pronption as | ndus-
trial Adviser, provided that in the case of a Devel opnent
Oficer who is working as.an O ficer on Special Duty, five
years’ experience in the latter post would be enough. The
integrated list, in the light of these facts and because  of
the peculiar wording of the 1974 Rules, mnust therefore go.

This m ght apparently create an inpasse but the sol ution
is sinple. The field of choice fixed at six nmay be retained
but anobngst those six shall be the appellant, the other five
bei ng Devel opnent O ficers according to the dates on ‘which
they acquired eligibility. Aternatively, the field  of
choice may, for instance, be expanded to eight, being four
times the nunber of vacancies, in which case the appellant
and
228
seven Devel opnent O ficers can be considered for pronption.
This latter course may obviate possible hardship which would
result if one Devel opnment Oficer is required to be dropped
fromthe list by restricting the field of choice to six. In
either event, suitability for pronotion is entirely for the
concerned authority to decide and the fact that the appel-
lant nust be included in the list of eligible officers who
fail wthin the field of choice does not nean that he nust
be pronpbted to one of the posts of Industrial Advisers.
Mere inclusion in such a list confers no right on any one to
be pronpoted to the higher post. It only gives an opportunity
to be considered for pronotion

For these reasons we allow the appeal, set aside the
deci sion of the Hi gh Court, and direct that the appellant’s
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nane be included in the list of eligible officers for con-
sidering whether he is suitable for pronotion to the post
of Industrial Adviser (Chemicals). The recomendation al-
ready made by the Departnmental Pronmotion Committee for
appointnent to the two posts of Industrial Adviser is

guashed. Appellant shall get his costs, here and in the Hi gh
Court, from Respondent 1I.

MR Appeal al -
| owed.
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