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1. Leave granted.

2. On 27.5.1949 one Sowar Ranji Vaity was given
a grant by the Collector of Thane, which entitled
him to |ease of the lands in-Serial Nos.83-91 in
village Mulund for a termof 999 years. Sowar Ranj i
Vaity died in 1965 | eaving behind hi mfour 1ega
representatives, namely, Jagannath, Babu, Vi shnu
and Bhaskar. On 1.10.1973 the Vaitys entered into
an Agreement with one K L. Danani to sell their
rights and interests in the said lland for a tota
consi deration of Rs.2 |lakhs. In between April and
June 1974, M. K L. Danani constituted a
partnership firmwith one M. K B. Thakkar and S. S
Thakkar under the name of Ms Swas Construction
Conpany. B. K Thakkar, the appellant herein, who
was then a minor, was also adnmtted to the benefits
of the partnership firm As his contribution
towards the partnership firmK L. Danani brought
the benefits of the said Agreenment dated 1.10.1973
to the partnership firm In 1976, with the
enactment of the Urban Land (Ceiling and

Regul ation) Act, 1976, K L. Danani claimng to be
i n possession of the lands in question under the
Agreenent dated 1.10.1973 filed a statenent as
requi red under Section 6(1) of the aforesaid Act.
On 12.6.1979 the Governnent of Maharashtra executed
a lease in favour of the Vaitys for a total term of
60 years.

3. Soon, thereafter, on 18.6.1979 the Vaitys
entered into another Agreement with Ms Mdern
Devel opnment Cor poration granting them devel opnent
rights over the sane properties. Cause 14 of the
Agreenent nentioned the fact that the Vaitys had
entered into an Agreenent to sell the said lands to
M s Thakkar and Associ ates. Ms Mdern Devel opnent
Corporation, in their turn entered into an
Agreenent with Kiran Constructi on Conmpany, the
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respondent No.1 herein, to transfer its beneficia
interest in the suit land, except for Sl.No.91, in
favour of the said respondent No.1. C ause 12 of
the said Agreenent required Mddern Devel opnent
Corporation to obtain confirmation fromM s Thakkar
and Associ ates that there was no subsisting
Agreenent for sale in their favour in respect of
the property agreed to be sold.

4, On 18.2.1980 the present appellant Bharat K
Das Thakkar and K. B. Thakkar filed Suit No.252 of
1980 in the Bombay H gh Court against K L. Danan
and S.S. Thakkar seeking a declaration that a
partnershi p had subsi sted between them and t hat

K. L. Danani and S.S. Thakkar have retired from Swas
Construction Conpany, and, in the alternative, for
an order of dissolution of partnership, accounts,
costs and other reliefs. On Notice of Mtion No.283
of 1980 filed by the appellant and K. B. Thakkar in
Suit No. 252 of 1980, K. L. Danani gave an

undert aki'ng not to part with the possession of the
suit |and pending disposal of the Notice of Mtion
The said Notice of Mdtion No.283 of 1980 was
finally di sposed of on 9.10:1980 and a Court

Recei ver was appoi nted by the Bonbay Hi gh Court and
put into possession of the suit |ands.

5. On 15.5.1981 the Vaitys term nated the
Agreenent dated 18.6.1979 with M s Mdern

Devel opnent Cor poration Limted. Such term nation
was followed by Suit No.1578 of 1981 instituted by
the respondent No.1 on 7.9.1981 agai nst the Vaitys
and the partners of Ms Mdern Devel opnent
Corporation Limted for specific performance of the
Agreenents all egedly executed on 18.6.1979 and
24.8.1979. On 14.9.1981 the Bonbay H gh Court
restrained the Vaitys and the partners of Ms
Modern Devel opnent Corporation Limted from
selling, transferring or further parting with
possession of the suit |ands. Notice of Mtion

No. 1271 of 1981 on which the above restraint order
was passed was heard on 1.7.1982 and the Vaitys
were restrained during the pendency of the Suit No.
1578 of 1981 fromselling, transferring,
encunbering the suit property form ng the subject
matter of the Agreenment dated 18.6.1979 entered
into by the Vaitys with Ms. Mdern Devel opnent
Corporation Limted.

6. Duri ng pendency of the said suit for specific
performance filed by respondent No.1, all the
parties to Suit No.252 of 1980 arrived at a

conpr ehensi ve settl enent which was reduced into
consent terns which were filed in the said suit
pendi ng before the Bonbay Hi gh Court. By its order
dated 6.5.1998 the Bonmbay H gh Court passed a
decree in Suit No.252 of 1980 on the basis of the
consent terns filed by the parties to the suit. By
virtue of the said decree, the Vaitys, inter alia,
adnmtted that an Agreenent had been executed on
1.10.1973 in favour of K L. Danani and that Ms
Swas Construction Conpany was placed in possession
of the suit lands on 3.8.1975.

7. Under the consent decree the Court Receiver
was entrusted to discharge certain functions which
had been agreed upon and recorded in the consent
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decree. Pursuant thereto in January 1999 the Court
Recei ver took out a Notice of Mdtion No.140 of 1999
in Suit No.1578 of 1981 filed by the Respondent
No. 1 praying that the order of injunction nmade on
1.7.1982 be vacated. On 25.8.1999 the Vaitys al so
took out Notice of Mdtion No.2700 of 1999 in the
aforesaid suit for the sane relief. During the
pendency of the suit the respondent No.1l took out
Chanber Summons No. 1203 of 2000 in his suit seeking
to amend the plaint by joining the respondent No. 13
to 19 as defendants and to also challenge the
consent decree passed by the Bonmbay High Court in
Suit No. 252 of 1980 on 6.5.1998. The Hi gh Court

di sm ssed the Chanber Sunmons No. 1203 of 2003

filed by the respondent No.1.in his suit and al so
vacated the injunction granted on 1.7.1982. As a
consequence the other two notices of Mtion for
vacating the order of injunction dated 1.7.1982
were all owed. ‘Aggrieved by the said order of the

| ear ned Si ngl e Judge dated 21.6.2001, the
respondent No.1 filed Appeal No. 745 of 2001 before
the Division Bench of the High Court. On 16.11. 2006
the H gh Court all owed the aforesaid appeal

thereby allow ng the amendnent of the plaint and
directed that the amendnent to the plaint bhe

ef fected accordingly.

8. It is the said order of the Division Bench
which is the subject matter of challenge in the
present appeal and raises the question as to
whether in a suit for specific perfornmance of an
agreenment for sale of inmpbvable property instituted
by the beneficiary of the agreenent against the
vendor, a stranger or a third party to the
agreenment who had acquired an interest in the sane
property is either a necessary or a proper party
to the suit. In other words, could the appell ant
herein, who had acquired an independent right in
the suit property by way of a separate decree but
was not a party to the agreenment between the
respondent No.1 and Ms Mdern Devel opnent

Cor poration, be added as a party in the suit for
specific performance filed by respondent No.1 and
whet her the decree passed in his favour could be
assail ed by the respondent No.1 in his suit for
speci fic performance.

9. Al t hough, we have set out the facts which are
rel evant for an understanding of the circunstances
in which the order inmpugned in this appeal came to
be passed, the scope of the appeal is confined to
the question whether the Division Bench of the High
Court had exercised its jurisdiction correctly by
all owi ng the anmendnment to inplead the appellant as
a party to the suit for specific perfornmance
filed by respondent No.1 and also by allow ng the
anmendnment to the pleadings and the prayer in the
plaint to include the follow ng prayers:

"a(i) that this Hon' ble Court be

pl eased to declare that the decree

passed on 6th May 1998 in Suit

No. 252 of 1980 in so far as it

relates to the Suit Property nore

particularly described in Exhibit

"A hereto is illegal, null and void

and is liable to be quashed and set

asi de;




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

a(ii) that it may be decl ared that
the decree dated 6th May 1998 passed
in Suit No.252 of 1980 in so far as
it relates to the Suit Property nore
particul arly described in Exhibit A
hereto i s not binding upon the
Plaintiffs herein;

a(iii) that the Court Receiver,

H gh Court, Bombay appointed
Receiver in the Suit property nore
particularly described in the

Exhi bit A hereto be discharged;

b(iii) that the Defendant Nos. 1
to 4(c), and 13 to 18 and herein be
ordered and decreed to pay to the
Plaintiffs as and by way of
exenpl ary/ puni ti ve danages the sum
of Rs.50 crores together with
interest thereon at the rate of 18%
per annum from 6th May 1998 til
payment or realisation

d(i) that pending hearing and fina
di sposal of the Suit operation of
Order dated 6th May 1998 passed in
Suit No.252 of 1980 in so far as- it
relates to the Suit property nore
particul arly described in Exhibit
"A' hereto be stayed."

10. Appearing in support of the appeal, M.F.
De’ Vitre, Senior Advocate, submitted that the

| earned Single Judge of the Bonbay Hi gh Court had
di sm ssed Chanber Summopns No. 1203 of 2000 filed by
the respondent No.1 herein in Suit No.1578 of 1981
mainly on the ground of linitation holding that the
relief claimed by way of anendment of the plaint
for setting aside the consent decree had its origin
in the Agreement dated 1.10.1973 executed by the
Vaitys in favour of K L. Danani and that the sane
had not been chall enged earlier by the respondent
No.1 despite having know edge thereof.

11. M. De' Vitre, submitted that apart fromthe
above, the fact relating to the earlier Agreenent
and the filing of Suit No.252 of 1980 and the
appoi nt nent of the Court Receiver and his taking
possession of the suit properties were intimated to
the | earned advocate for the Respondent No.1 by the
| ear ned advocate for the petitioner and K B.

Thakkar by letter dated 27.3.1984 and at | east
since that date the respondent No.1 had know edge
of the earlier Agreenent and the consent decr ee,

but he did not take any steps to anend the plaint
of the suit filed by himon 7.9.1981 for specific
performance of the Agreement said to have been
execut ed between the Vaitys and the partners of Ms
Moder n Devel opnent Cor porati on and between Ms
Moder n Devel opnent Corporati on and the respondent
No. 1. Such amendment was sought to be made only on
5.10. 2000 by way of Chanber Surmmons No. 1203 of

2000. M. De'Vitre submtted that even if the date




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 9

of intimation of the filing of Suit No. 252 of 1980
on 27.3.1984 is taken to be starting point of
[imtation, even then the later suit filed by
respondent had stood barred by limtation, and it
was so held by the | earned Single Judge of the
Bonbay Hi gh Court while rejecting the Chanber
Sunmons No. 1203 of 2000 filed by the respondent

No. 1.

12. In addition to the above, M. De'Vitre
submitted that by allow ng the anendment sought for
by the respondent No.1 of his plaint, the D vision
Bench of the Bonbay Hi gh Court had allowed the
respondent No.1 to conpletely change the nature and
character of his suit fromone for specific
performance of an agreenent to one for declaration
of title against athird party to the agreenent for
whi ch specific performance had been clained. It was
submitted that the suit, as anended, was no | onger
mai nt ai nable as one under Section 19 of the
Specific Relief Act, 1963.

13. In support of “his aforesaid subm ssion, M.
De’Vitre referred to and relied on a decision of a
three Judge Bench of this Court in Kasturi vs.

| yyanperumal and others [(2005) 6 SCC 733] where an
i dentical question arose in alnost identica

ci rcunst ances, as to whether a third party or
stranger to the contract could be added in a suit
for specific performance nerely in order to find
out who is in possession of the contracted property
or to avoid nmultiplicity of suits and such question
was answered in the negative.

14. M. De'Vitre also referred to another decision
of this Court in Anil Kumar Singh vs. Shivnath

M shra (1995 3 SCC 147) where al so, in an al npst
identical fact situation, this Court held that
having regard to the provisions of Sections 15 and
16 of the Specific Relief Act, 1963, the respondent
in the said case was neither a necessary nor a
proper party to adjudicate upon the dispute arising
in the suit since he was not a party to the
agreenment of sale in respect of which specific
performance had been prayed.

15. Rel ying on the said decisions, M. De'Vitre
urged that the decision of the Division Bench of
the Bonbay Hi gh Court inmpugned in the present

appeal was liable to be set aside.

16. The submi ssi ons nmade on behal f of the
appel I ant was strongly opposed by M. Buddy A
Ranganadhan, | earned advocate appearing for the
respondents. It was submitted by himthat no
prejudi ce could be caused to the appellant by the
amendnment of the pleadings in the respondent’s suit
since filing of a separate suit for setting aside
the consent decree would only lead to multiplicity
of proceedi ngs. In fact, in order to avoid such
multiplicity of proceedings, the H gh Court had
very pragmatically allowed the amendnents so that
the said question could al so be decided in the suit
filed by the respondent No.1, inasmuch as, the
subject matter of the suit of the respondent No.1
and the consent decree was one and the sane. It
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was urged that having regard to the nature of the
claimof the respondent No.1, the Hi gh Court had on
1st July, 1982, restrained the Vaitys fromselling,
tranferring, encunbering, alienating or further
parting with the suit property during the pendency
of the suit filed by the respondent No. 1.

17. M . Ranganadhan subnmitted that in the interest
of justice and for a conpl ete adjudication of the
rights of the parties inter-se in respect of the

suit property, the amendnent of the plaint allowed

by the Hi gh Court should not be disturbed and

the interimorder of injunction passed on 1.7.1982
shoul d be allowed to conti nue.

18. M. Ranganadhan referred to the decision of a
Bench of three Judges of 'this Court in Durga Prasad
vs. Deep Chand (AIR 1954 SC 75) which al so invol ved
a suit for specific performance by a prior

pur chaser agai nst- his vendor -and a subsequent

pur chaser -who had pai d the purchase noney to the
vendor. In the said context, this Court held that
in case the suit filed by the prior purchaser is
decreed, then the form of decree should be such as
to direct specific/performance of the contract

bet ween the vendor and the prior transferee and to
direct the subsequent transferee to join in the
conveyance so as to pass on the title which resides
in himto the prior transferee. 1t was observed
that the only work required to be performed by the
subsequent transferee was to pass on his title to
the prior transferee. M. Ranganadhan subm tted
that in this case also, all that the appellant was
required to do in the present suit was to pass on
his title, obtained on the basis of the consent
decree, to the respondent No.1 as plaintiff.
Accordingly, in view of the aforesaid decision, it
could not be said that the High Court commtted any
error in allow ng the inpleadment of the appell ant
inthe suit or in allowing the prayers-in the
plaint to be amended to include a declaration for
decl aring the consent decree to be not binding on
the plaintiffs.

19. Rel i ance was al so pl aced on anot her- deci si on
of this Court in Sanmpath Kumar vs. Ayyakannu and
Anr. (2002 (7) SCC 559) wherein while considering
the provisions of Order 6 Rule 17 of the Code of
Cvil Procedure, hereinafter referred to as the
"Code", this Court observed that anendnent of

pl eadings at a pre-trial stage should be liberally
al | owed.

20. It was lastly submitted that even on the
guestion of bar of limtation, the Division Bench
of the High Court had erred in holding that the
suit was not barred particularly when the
amendnment, whi ch was necessitated by the consent
decree, related back to the agreenent dated 1st
Cct ober, 1973. As a consequence, the linmtation
would run fromthe date of the consent decree and
not fromthe date of the agreenment dated 1st

Cct ober, 1973, although, the effect of the decree
woul d rel ate back to the agreenment of 1st Cctober
1973.
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21. Havi ng carefully considered the subm ssions
nade on behal f of the respective parties, and the
decisions cited on their behalf, we are of the view
that the Division Bench of the High Court erred in
law in allow ng the amendnment of the plaint sought
for by the respondent No.1 herein as the plaintiff
in the suit. Even if the bar of limtation is not
taken into account, the plaintiff, nanely, the
respondent No.1 herein, is faced with the om nous
guestion as to whether the anendrment of the

pl eadi ngs could have at all been allowed by the

Hi gh Court since it conpletely changed the nature
and character of the suit frombeing a suit for
speci fic performance of an agreenent to one for
declaration of title and possession foll owed by a
prayer for specific perfornmance of an agreenent of
sale entered into between its assignee and the
vendors of the assignees. Along with that is the
ot her question, which very often raises its head in
suits for specific perfornmance, that is, whether a
stranger to an agreenent for sale can be added as a
party in a suit for specific performance of an
agreement for sale inviewof Section 15 of the
Specific Relief Act, 1963. The rel evant provision
of Section 15 with/which we are concerned is
contained in clause (a) thereof and entitles any
party to the contract to seek specific performance
of such contract. ‘Adnittedly, the appellant herein
is athird party to the agreement and does not,
therefore, fall within the category of "parties to
the agreenment”. The appellant al so does not cone
within the anbit of Section 19 of the said Act,

whi ch provides for relief against parties and
persons clai mi ng under them by subsequent title.
This aspect of the matter has been dealt with in
detail in Kasturi’s case (supra). Wile holding
that the scope of a suit for specific performance
could not be enlarged to convert the sanme into a
suit for title and possession, Their Lordships
observed that a third party or a stranger to the
contract could not be added so as to convert a suit
of one character into a suit of a different
character.

22. In the instant case, the appellant obtained
the consent decree on the strength of an agreenent
said to have been entered into between the Vaitys
and K L. Danani who brought the said agreenment to
the partnership which was forned by himwth two

ot her persons. Al t hough, this fact was brought to
the notice of the | earned advocates for the
respondent No.1 on 27th March, 1984, no steps were
taken by the said respondent to anmend the plaint at
that stage. I nstead, the respondent No.1l waited
till a consent decree was passed before applying
for amendnent of the plaint. The proper course of
action for the respondent No.1 woul d have been to
chal | enge the consent decree not in its suit for
specific performance, but in a separate suit for
decl aration that the consent decree ought not to
have been passed and the same was not binding on
the respondent. By seeking anendnent of the plaint
inits suit for specific perfornmance, the
respondent No.1 has created its own difficulties by
substantially changing the nature and character of
the original suit, which is not pernmissible in |aw.
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If, as was held in Durga Prasad’s case (supra), the
i npl eadnent of the appellant was only for the
purpose of joining himin the conveyance if the
respondent No.1's suit ultimtely succeeded, the
rati o of the said decision would possibly have been
applicable to the facts of this case.

Unfortunately, that is not the case here, since the
respondent No.1 has by amendi ng the plaint prayed
for a declaration that the consent decree obtained
by the appellant was not binding on himand al so
for a declaration that the consent decree was nul
and void and was |iable to be quashed.

23. In our view, the decision of this Court in
Durga Prasad’ s case (supra); cannot be brought to
the aid of the case nade out by respondent No. 1.
Furthernore, the Division Bench of the H gh Court

al so appears to have conmmitted an error in
observing that the decision in Anil Kumar Singh’'s
case (supra) was not applicable to the facts of
this case, despite the fact that on a consideration
of the provisions of Order 1 Rule 10 and Order 22
Rul e 10 of the Code, this Court held that since the
plaintiff in the said matter was merely seeking the
speci fic performance of an agreenent of sale, any
attenpt to inplead/'a third party to the contract in
the suit would be hit by the provisions of Section
15 (a) of the Specific Relief Act, 1963. In fact,
in Anil Kumar Singh’'s case (supra) in-a suit for
speci fic performance, ‘the respondent, who was not a
party to the contract but wanted to be inpl eaded as
a defendant on the ground that he had acquired
subsequent interest as a co-owner by virtue of a
decree obtained fromthe court, was held not
entitled to be joined as defendant either under
Oder 1 Rule 3 or under Order 1 Rule 10(ii) of the
Code having regard to the provisions of Sections 15
and 6 of the Specific Relief Act, (1963.

24. As it appears the respondent No.1l, was
proceedi ng before a wong forumto establish its
stand that the decree obtained by the appellant was
a nullity and was not binding on it.

25. In that view of the matter, although, we are
setting aside the order of the Division Bench of

the H gh Court inpugned in this appeal, the
respondent No.1 may, if so advised, file a separate
suit to challenge the consent decree in view of the
fact that he had been pursuing his claimbefore the
wrong forum

26. We, therefore, allow the appeal and set aside
the i npugned order of the Division Bench of the

Hi gh Court in Appeal No. 745 of 2001 in Chanber
Sumons No. 1203 of 2000 in Suit No. 1578 of 1981
pendi ng in the Bonmbay Hi gh Court. The respondent
No.1l nay file a separate suit to chall enge the
consent decree obtained by the appellant on 6th My,
1998 in Suit No. 252 of 1980 filed by the appell ant
herein and one K B. Thakkar against K L. Danani and
S. S. Thakkar and invoke the rel evant provisions of
the Limtation Act, 1963, for the period during

whi ch he was pursuing his relief against the

consent decree in his suit and the appeals arising
therefrom
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27.

There will

be no order

as to costs.




