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ACT:

Forei gn Exchangn--Foreige firm depositing noney in | account
of India in foreign bank-Mney to be used only for purchases
fromforeign firmlf contravenes prohibition to | end foreign
exchange- Rel ati onship between Bank and |India-Wether of
debt or and creditor Contingent  debt-Power to adj udge
contravention given to Director of Enforcenent Director
enpowered to send case to Court if penalty inposeable by him
not adequate-I1f discrimnatory--Foreign Exchange ~Regul ation
Act, 1947 (7 of 1947), ss. 4(1), 23, 23D Constitution of
India, Art. 14.

HEADNOTE

The appellant had clainms, for conpensation against certain
German firnms in respect of nachineries supplied by them to
the appellant’s concerns. The appellant went to Germany and
arrived at settlenments with the firns, under which'the firns
deposited certain sums of nmoney with the Deutsche Bank in
the account of the appellant with the stipulation that the
noney was only to be used by the appellant for purchases  of
new nachineries fromthe sane firns after obtaining inport
licenses fromthe Governnment of India. The appellant had
not obtai ned perm ssion, general or special, of the Reserve
Bank for opening this account. Section 4(1) of the Foreign
Exchange Regul ati on Act, 1947, prohibits a ' Person resident
in India, inter alia, fromlending to any person outside
I ndia forei gn exchange without the permni ssion of the Reserve
Bank. Section 23 |lays down the penalties for contravention
of s. 4(1) on adjudication by the Director of Enforcement
and on conviction by a Court. Section 23D confers upon the
Director the power to adjudicate whether any person has
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contravened s. 4 (1) and enpowers him if he is of the
opinion that the penalty which he is enmpowered by inpose
woul d not be adequate in the circunmstances of any particul ar
case, to nmke a complaint in witing to the Court. The
Director inquired into the appellant’s Deutsche Bank
account, held that the appellant had contravened s, 4(1) and
i nposed a penalty of Rs. 55 | akhs. On appeal the Foreign
Exchange Appellate Tribunal held that the deposits anobunted
298

in law to loans by the appellant to the Bank and
consequently s. 4(1) was contravened but it reduced the
penalty to Rs. 5 |l akhs. The appellant contended (i) that s.
23(1) of the Act offended Art. 14 of the Constitution as two
paral | el procedures were provided for the sanme offence and
it was left to the discretion of the executive to choose
which was to be applied in. a particular case, and (ii) that
there was no |oan by the appellant to the Bank and therefore
there was no contravention of s. 4(1) .

Hel d, 'that the power conferred upon the Director under s.
23D to ‘transfer cases to-a court is not unguided or
arbitrary and, does not offend Art. 14 and s. 23(1) cannot
be assailed as unconstitutional. A serious offence should
not go without being adequately punished; and in such cases
the accused shoul d have the benefit of trial by a Superior
Court. Under s. /23D'the transfer is to a Court and that
only when the Director considers that a nore severe
puni shment than what he is authorised to inpose should be
awar ded.

Hel d, further, that the appellant had not |lent noney to the
Deut sche Bank and had not contravened the provisions of s.
4(1) of the Act. Though normally when noneys are. deposited
in a Bank, the relationship that is constituted between the
Banker and the custoner is one of debtor and creditor;, there
may- be special arrangenent under which the relationship nmay
be different. The right of the appellant to the anmounts in
deposit was contingent on the happening of certain events
sone of which were beyond his control and until then there
was no debt due to him A contingent debt is no debt /unti
the contingency happens, and as the right of the appellant
to the amounts in deposit in his name in the Deutsche Bank
arises only on the happening of the contingencies, i.e.
granting of the inport licenses by the Government of |[|ndia,
there was no debt due to himin presenti and there was no
| oan thereof within s. 4(1) of the Act. The fact that noney
has been put in a Bank does not necessarily inport that it
is a deposit in the ordinary course of banking. The purpose
of the deposits and the conditions attached to it~ indicated
that the Deutsche Bank held the noney wunder a specia
arrangenent which constituted it not a debtor, but a sort of
a stakeholder. The words "a person resident in India" in s.
4(1) bhas been used in the sense of "resident of India", and
it was not necessary that at the tine of the contravention
of s. 4(1) should be actually in India.

Foley v. HIIl, (1848) 11 H L. C 28, Wbb v. Stenton,
(1883) 11 Q B. D. 518 and Tapp v. Jones, (1875) L. R 10
QB. 591, referred to.
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 319 and 320
of 1961.
Appeal s by special |leave fromthe order dated October 23,
1959 of the Forei gn Exchange Appellate Board, New Del hi, in
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Appeal No. 51 of 1959.

A V. Viswanatha Sastri, K L. Msra, Advocate Ceneral for
the State of Utar Pradesh B. P. Khaitan, S. K Kapur and
B. P. Mheshwari, for the appellant (in C A No. 319 of
1961) and the respondent (In C. A No. 320 of 1961).

M C. Setalvad, Attorney Ceneral of India, C. N Joshi and
P. D. Menon, for the respondents (In C. A No. 319 of 61)
and the appellant (in C. A No. 320 of 1961).

1962 April 19. The Judgnment of the Court was delivered by
VENKATARAMA Al YAR, J.-The appellant in Cvil Appeal No. 319
of 1961, Shri S. P. Jain in the Chairman of the Board of
Directors of a Conpany called Sahu Jain Ltd., which holds
the managi ng agency of two conpanies, the Rohtas Industries
Ltd. or nore shortly the Rohtas, and the New Central Jute
MIlls Ltd. The Rohtas carry on business in the nanufacture
and sale of paper, and own a paper MI|I at Dalmanagar in
the State of Bihar. Shri Jain.is the Chairman of the Board
of Directors of that Conpany also. The New Centre Jute
MIlls Ltd., carry on business in the manufacture and sale of
Jute, and own MIIl at Calcutta. They also do business in
the nanufacture and sale of chenmicals and fertilizers at
Varanasi. On June 30, 1958, Shri S. P. Jain left India on a
tour to the continent of Europe and on his return to this
country he was searched at the Palam Airport on Cctober 1
1958, and the fol 'owing document was found in his |eather
attache case

"Deut sche Bank Aktiengesellschaft.
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Page 2 to our letter of 25th Sept., 1958 to .M. S. P
Jain, Hotel Briedenbacher Hof.~ Dussel dorf.

The "DMaccount with limted convertibility No. 50180 of M.
S. P. Jain has been credited in 1958, upto now,. with the
foll owi ng amounts from German sources ;

20th March 1958 DM 210,118,65 fromMs.~ J. M Voith G m
b. H Maschi nenfabrik, Hei denbeim marked "DM 210. 081, 31 | ess
DM 262, 65 banki ng charges" (the said charge was nade by the
remtter’s bank which is not a branch of ours);

11th July 1958 DM 205.000 from Messrs. Escher Wss G m
b. H marked "as, per letter ~of 7th July  1958" in
transl ati on.

9t h August 1958 DM 201.424,81 from Messrs. J. M Voi t h G
m b. H Maschinenfabrik, Heiden heim rmarked " DM
201. 676,59 | ess banking charges."

15th August 1959 DM 472.886, 03 from Messrs. Friedr. Udhe
G m b. H Dertmund, narked-in translation- "derived
expenses DM 465. 633,63 interest payment DM 7.2.52,40."

24t h. Sept ember 1958 DM 350. 000, from Messrs. Pi nt sch-
Bamag A. G, Butzbach marked-in translation | paynent of
excess price."

25t h Septenber 1953 DM 250. 000 from Messrs. Pi nt ech- Banag
A.C., Butsbech nmarked-in translation "in respect of excess
price."

Now s. 4(1) of the Foreign Exchange Regul ations Act (VI of
1947) herienafter referred to as ,the Act’ providesthat

"' Except with the previous general or special perm ssion  of
the Reserve Bank, no person resident in India other than
aut hori sed deal er shal
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outside India buy or borrow from or sell or lend to, or
exchange wth, any person not being an authorised dealer
any foreign exchange." The expression foreign exchange' as
defined in s.2(d) nmeans 'foreign currency and includes al
deposits, credits and bal ances payable in any foreign cur-
rency and any drafts, travellers’ cheques, letters of credit
and bills of exchange expressed or drawn in Indian currency
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but payable in any foreign currency."”
As Shri Jain had admttedly not obtained the pernission
general or special of the Reserve Bank, for opening the
account aforesaid, the Director of Enforcenent started
proceedi ngs against him under s. 4(1) of the Act. The
expl anation of Shri Jain was that the ampunts in question
had been deposited into the Bank by four German firns in
settlenent of clains which two Indian Conpanies the Rohtas
and the New Central Jute MIlis Ltd. had against them for
del ayed and defective supplies of nmachinery and equipnent
under previous contracts, that the deposits in question had
been made subject to the condition that they should be
utilised only for making initial paynments towards price of
new nachineries to be purchased fromthe German firns and
that in consequence there was no |loan by the appellant
within s.4(1) of the Act. The Director rejected this
expl anation and held that s.4(1) had been contravened and
imposed” a fine of Rs. 55 lakhs on Shri Jain wunder s.
23(i)(a) of the Act. Against this order there was an appea
to the Forei gn Exchange Appell ate Board who, examining the
guestion —in the light of fresh materials which were nmade
available to them accepted the version of Shri Jain, and
held that the deposits had been made by the GCerman firns
under the circunstances and on the condition stated by him
They however held that even so the deposits in question
woul d inn law be | oans by Shri Jain to the
302
Bank, and. that in consequence, s.4(1) of the Act had been
i nfringed, as no permssion had been obtained as required by
it. In this viewthey confirmed theorder of the
Director but reduced the fineto Rs.5 | akhs. Agai nst
this order both Shri S. P. Jainand the Union  of India
have preferred the above appeals with the Ileave ‘of this
Court under Art.136 of the Constitution.  In this judg-
ment Shri S. P. Jain will be referred to as the appellant
and the Union of India as respondents.
On the contentions urged before us the questions that arise
for our decision in these appeal s are
(1)What. are the terms and conditions on which
the deposits in question were made;
(2)whet her on those terns and conditions there
has been a violation of s.4(1) of the Act™ by
the appellant; and
(3)whet her the inposition of penalty under  s.
23 (i) (a) of the Act is bad on the ground
that the section is in contravention of Art.
14 and in consequence voi d.
It will be convenient to dispose of the last contention
first, as it goes to the very root of the jurisdiction of
the Director of Enforcenent to proceed under the i npugned
section. Section 23 (1) of the Act is as follows
"23(1) | any person contravences t he
provi sions of section 4, section 5, section 9,
or sub-section (2) of section 12 or of —any
rule, direction or order nmade thereunder,  he
shal | -
(a)be liable to such penalty not exceeding
three tines the value of the foreign exchange
in respect of which the contravention has

t aken pl ace, or five t housand rupees,
whi chever in nore, as
303

may be adjudged by the Director of Enforcenent
in the manner hereinafter provided, or
(b) upon conviction by, a Court, be punish-
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able with inprisonment for a term which nay
extend to two years, or with fine, or wth
both."

Then there is s. 23-D which, onmitting what is not material

ruins as follows: -
"23.D(1) For the purpose of adjudging under
clause (a) of sub-section (i) of section 23
whet her any person has conmtted a con-
travention, the Director of Enforcement shal
hold an inquiry in the prescribed manner after
gi ving that person a reasonable opportunity of
being heard and if, on such inquiry, he is
satisfied ‘that the person has commtted the
contravention; he may inmpose such penalty as
he thinks fit in accordance wth t he
provi sions of the said section 23
Provided that if, at any stage of the inquiry,
the Director of Enforcement is of opinion that
having regard to the circunstances of the
case, the penalty which he is enmpowered to
i mpose woul'd. not~ be  adequate, he shal |
i nstead of i nposing any penalty hinself, make
a conplaint in witing to the Court."

It will be seen that when there is a contravention of
s.4(1), action w'th respect to it is to be taken in the
first instance by +the Director of Enforcenent. He may

either adjudge the matter hinself in -accordance wth s.
23(1)(a), or he may send it on to-a Court if he considers
that a nore servere penalty than he can inmpose is called
for. Now the contention of the appellant isthat when ,the
case is transferred to a Court, it will be'triedin
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accordance with the procedure prescribed by the Crinina
Procedure Code, but that when the Director himself tries it,
he will follow the procedure prescribed therefor under the
Rul es franed under the Act, and that when the |aw provides
for the same offence being tried under two procedures, which
are substantially different, and it is left to ‘the dis-
cretion of an executive officer whether the trial ‘should
take place under the one or the other of them there is
clear discrimnation, and Art. 14 is contravened. — Therefore
s. 23 (1) (a) nust, it is argued, be struck down as
unconstitutional and the inposition of fine on the appell ant
under that section set aside as illegal

It is not disputed by the appellant that the subject-matter
of the legislation, viz., Foreign Exchange, has features and
problems peculiarly its own, and that it forms a class in

itself. A law which prescribes a special procedure. for
i nvestigation of breaches of foreign exchange  regulation
will therefore be not hit by Art. 14 as it is based 'on a

classification which has a just and reasonable relation to
the object of the legislation. The vires of s. 23 (1) (&
is accordingly not open to attack on the ground | that it is
governed by a procedure different fromthat prescribed by
the Code of Crimnal Procedure. That indeed is not
controverted by the appellant. That being so, does it make
any difference in the legal position that s. 23-D provides
for transfer by the Director of Enforcenent of cases which
he can try, to the Court ? W have not here, as in State of
West Bengal v. Anwar Ali (1) a law, which confers on an
officer an absolute discretion to send a case for tria
either to a Court or to a Magistrate, enpowered to try cases
under a special procedure.. Section 23-D confers authority
on the very officer who has power to try and di spose of a
case to send it on for trial to a Court, and that too only
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when he consider that a nbre severe
(1) [1952] S. C R 284.
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puni shment than what he is authorised to inpose, should be
awar ded. In a Judicial system in which there is a

hi er ar chy of Courts or Tribunals, presided over by
magi strates or officers belonging to different classes, and
there is a devolution of powers anong them graded according
to their class, a provision such as s. 23-D is necessary for
proper admnistration of justice. Wile on the one hand a
serious offence should not go wthout being adequately
puni shed by reason of cogni zance thereof having been taken
by an inferior authority, the accused should on the other
hand have in such cases the benefit of a trial by a superior
court. That is the principle underlying s. 349 of the
Criminal Procedure Code, under which nmagistrates of the
second and third class, are enmpowered to send the cases for

trial to the District Magistrate or Sub- Di vi si ona
Magi strate, when they consider that a nore severe puni shnent
than they can inflict is called for. |In our viewthe power

conferred  on the Director of Enforcement under s. 23-D to
transfer cases to a Court is not unguided or arbitrary, and
does not offend Art. 14 and's. 23 (1) (a) cannot be assailed
as unconstitutional

(1) Passing on to the question as to the terns on which the
deposits standing to the credit of the appellant in the
Deut sche Bank were nmade, though before the Director, and the
Appel l ate Board, the truth of the settlenents between the
German firms, and the appellant was itself questioned by the
respondents, before us.it is not disputed that there were
such settlements or that the deposits were nmde  pursuant
thereto. The 'whole of the controversy before us is limted
to the question whether the deposits were unconditional and
absol ute or whether they were nade subject to the condition
that the appellant coul d operate on themonly for paynent of
the price of new machineries to be purchased from those
German firns.
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Before entering on a discussion of the materials bearing on
this point, we may deal shortly with a question which was
agitated before the Director of ~Enforcenment” and the
Appel | ate Board. That is whether the provisions of the
Evidence Act are applicable to the proceedings under the
Act. Rule 3 (5) of the Rules franmed under the Act ~provides
that in taking evidence, "the Director shall not be bound to
observe the provisions of the Indian Evidence Act, 1872 (1
of 1872)". Section 24-A of the Act provides that the court
shal | presume the genuineness and the truth of the contents
of certain docunents tendered in evidence by the prosecution
unl ess the contrary is proved. The Director of Enforcenent
hel d that by reason of the above provisions the Evidence Act
had no application to proceedings under the Act. The
Appellate Board canme to a different concl usion. It held
that s. 24-A had application only to proceeding in Court and
that Rules 3 (5) had not the effect of rendering adm ssible
evidence which was irrelevant or inadmissible under the
Evidence Act. In our opinion this is the correct view to
take of the scope of s. 24- A and Rule 3 (5) and that was
conceded before us by the | earned Attorney General appearing
for the respondents.

For a satisfactory determ nation of the question as to the
terns on which the deposits in account No. 50180 were nade,
it is necessary to narrate briefly the history and nature of
the di sputes, which form the subject-matter of the
settl enents. They have their origin in four contracts
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entered into wth four Gernman firms, two of them by the
Rohtas and the other two by the New Central Jute MIIs Ltd

Taking the first of them sonme tine prior to 1953 the Rohtas
had placed an order with a German firmcalled Messrs. Voith
& Conpany for the supply of three paper Machines. The
shi pnent of these machi nes was
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del ayed beyond the tine stipulated and noreover when they
were supplied their production was found to be far bel ow
what had been guaranteed under the agreenent. The Rohtas
clainmed conpensation fromMs. Voith & Conmpany on both
these accounts and after some correspondence between them a
representative of the German firm M. Zi mrernmann cane over
to India to nmake an enquiry on the spot, and as a result of
the discussion which he had with the Rohtas he recomended
on February 21, 1957 that a sum of pound 17,900/- m ght be
paid by the German firmas conpensation for delay in ship-

nment . He however declined to admit the claimmade by the
Rohtas' on account of the deficiency in the output of the
machi nes. I n accordance with this recomendati on Messrs.

Voith & Co. ~remitted on March 15, 1958, German Marks
equi valent to the sum of pound 17,900/- to the Deutsche Bank
to be credited in the name of the appellant and it was so
credited on March 20, 1958. The appellant was in due course
informed of the deposit, but on May 14, 1958, he wote to
M s. Voith & Co. that he was not prepared to accept the
amount in full satisfaction as no conpensation was paid for
defi ci ency in output. Thus ’'the  dispute  ’'was stil
unsettl ed, when the appellant |eft for Germany.

Comng next to the second contract, some tinme in. 1951 the
Roht as had purchased from M s.~ Escher Wss another firm in
West  Germany a Yankee Paper-naki ng Machine. ~As soon as it
was installed it was discovered that sone of its parts were
defective and that its output was also below what was
guar ant eed. On Decenber 17, 1953, the appellant | brought
these defects to the notice of the German firm and asked
them to substitute good and suitable parts in the place of
the unusable old ones. On this a protracted correspondence
foll owed but as the machines could not be worked without
repl acenent of the defective parts, the Rohtas could
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not wait until a settlement was reached and so purchased,
the requisite parts from another German firm called
O Dorries and nade a demand on Ms. Escher Wss & Conpany
for conpensati on. A representative of- the firm M.
St audennmi er came over to India sone time in 1956 to
i nvestigate the matter, and after making a |ocal i nspection
he submitted proposals for renodelling the machines. On
June 17, 1957, the Rohtas wote to the German firmthat they
were not agreeable to these proposals and requested them"to
have the clains settled as put forward by us in our previous
letters”. Thus the claimunder this contract was also
pendi ng settlement at the material period.

The facts relating to the third and fourth contracts
concerned in these disputes are that the New 'Central Jute
MIlls Ltd. had decided to instal at Varanasi a Gas and
Synt hesi s Anmonia Plant for the manufacture of Chenicals and
Fertilisers and placed orders for the machineries and parts
with two German firnms Ms. Friedrich Udlhe and Ms. Pintsch
Banmag. The case of the appellant is that many of the
equi prents whi ch were supplied by the two firms were not in
accordance with the specifications, that the pipe |lines were
Dot properly fabricated and were untailored and that there
was also shortage in the supplies made by Ms. Pi nt sch
Bamag. The New Central Jute MIIs Co. claimed conpensation
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for the defective supplies as aforesaid from the German
firns, and negotiations for settlenent of these clains were
al so pending at the rel evant dates.

Anot her factor forming the background for the settlenents
must now be mentioned. At about this time the appellant bad
cone to a decision to instal a new Paper Plant at
Dal m anagar and a new Ammoni um Chl ori de Pl ant at Varanasi
309

To carry out those projects it was necessary to secure the
requisite foreign exchange and for that the permssion of
the Government of India had to be obtained. Accordingly the
appel l ant wote on May 26, 1958, to the Mnistry of Conmerce
& I ndustries and again on June 5, 1958, to the Mnisters for
Industries and for Finance settling out his proposals for
expensations and desiring to know the anounts of foreign
exchange which coul d be nade avail able for these projects.
In his reply tothe appellant dated June 9, 1958, the
M nister for Industries stated: "As you know under the
present acute foreign exchange position, no earlier paynents
before " production are pernmitted .... Also export earnings
fromthe products of a particular plant lay only be allowed
to be used for paynents for that very plant and nor for the
paynment of |nmport and other capital goods and equi prment".
for the Continent was that he had outstandi ng cl ai ns agai nst
four German firms and negotiations for their settlenent were
pendi ng, and that he had on hand schenes for expansion of
i ndustries at Dalm anagar and Varanasi which could be put
through only if the requisite machinery could be inported
but that the Government of India would not permt inports
whi ch invol ved paynments of price-at the tinme of delivery of
goods.

The appellant left India for Europe on-June 30, 1958. In
the followi ng months he contacted the respresentative of the
four German firms nentioned above and all the disputes were
settl ed. According to the appellant, the terms of the
settlenent which were sane in all the four contracts were as
follows: The anpbunt payable tothe Indian Conpanies as

conpensation was fixed. It was to be deposited by the
German firns to the credit of the
310

appellant in the Deutsche Bank. The Indian Conpanies were
to obtain inmport licences fromthe Governnent of India  and
pl ace orders with the respective firns for the supply of new

machi neri es. The amounts 'in credit in the Deutsche Bank
were to be supplied pro tanto for the paynent of the price
of these machines to the respective firms. The appel | ant

was not to operate on this account except for the purpose of
maki ng paynents to the German in the manner aforesaid.

It is now necessary to refer to the evidence bearing on the
settl enents, because, as already stated, whil e t he
respondents admt that there were settlenents with the
German firms and deposits were made pursuant thereto, they
do not admit that the deposits were made subject to condi-
tions, as stated by the appellant. It will be renenbered
that on March 20, 1958, Ms. Voith & Conpany had deposited
wi th Deutsche Bank DM 210.081, 31 Marks being the equival ent
of pound 17,900/- as conpensation for delayed shipnent,
whi ch was the only portion of the claimadmtted by them in
full settlement of all the clains of the Rohtas. Now
pursuant to the settlenment reached with the appellant, they
deposited on August 1, 1958, a further sumof DM 201, 67,659
Marks in the name of the appellant in the Deutsche Bank

The terms of the settlenent appear, in tw letters witten
by Ms. Voith & Conpany on August 1, 1958, one to the
Rohtas and the other to the Deutsche Bank. In the letter
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addressed to the Rohtas Ms. Voith and Conpany say "M.
Jain inforned us of your plans for the future such as the
establishment of a new conplete pulp and paper making unit
in Assam and in particular, of your inmediate desire to

increase the production of your Board Machine P.M | in
Dalma ’'a ar.. For this re-construction project we have
al ready submitted an offer...... Regardi ng the renodel I i ng of
your
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P.M 1., we understand that you have already obtained an
industrial licence and that you expect to get an inport

licence for the equi pnent offered by us. An advance paynent
of 20% of the ex-works price is, however, for this

conparatively small order a pre-condition for our credit
i nsur ance. In view of M. Jain’s assurance that we wl]l
enjoy preference for the supply of our machinery in the
event that an inport licence for the new paper mll wll

eventually be obtained, and in order to make the early
placing of your _order for the reconstruction of P.M |

possi bl e, we have finally agreed to neet your clains for the
paper machines already supplied to the extent of a total sum
of DM 412,058 including the amount already placed with the
Deut sche Bank, Dussel dorf, in March representing 20% of the
price quoted in our offer of January 15th, 1958. We are,

therefore, remtting the balance to the Deutsche Bank as per
letters addressed to themtranslationof which we attach
her et o. This settlenent of your clains is,  considered on
the definite understanding that the total amount can only be
utilised by you to make to us the initial paynment of 20% on
and when the inport licence for the reconstruction of P.MI.

is received. The Bank is, therefore, instructed to hold
both remttances nmde by us at vyour  disposal for this
purpose only. On the same day Ms. Voith & Conpany advi sed
the Deutsche Bank that they had remitted a further | sum of
DM ? 201,676.59 to it in addition to the previous renittance
of DM 210, 381.31 and then go on tosay ,the two ampunts are
paid in final settlenent, of the/clainms of Mssrs. Roht as
Industries Limted against us in connection with the supply
of 3 paper machines. W repeat that the said amounts nay be
utilised by M. S P. Jain, Chairman  of Messrs. Roht as
Industries Limted, only for the purpose of asking initia

payments to us against further purchase of
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machi nery, which paynents will be nade on final approval = of
our tender after receipt of the Indian inport |icence. For

other’s sake please confirmreceipt of these instructions to
us."

It should be nentioned that under the Export Regul ations in
force in Germany no goods manufactured therein could be
exported wunless 20% price quoted were paid for before the
goods left the country. The effect of the arrangenment cone
to between Ms Voith & Conmpany and the appellant was that
the firm would be free to export goods to the Rohtas on
payment to it of 20% of the price out of the funds standing
to the credit of the appellant in the Deutsche Bank, and it
nmay be gathered that the total anmount of conpensation had
relation to the 20 per cent of the price of the new
machi nery to be purchased.

The settlement made in respect of the three "other contracts
was also on the sane lines. Ms. Escher Wss & Conpany
settled the claimof the Rohtas on July 7 1958, and wote to
the appellant as follows : "W are pleased that a solution
has been arrived in the course of the talks we had with you
to settle your long outstanding claim W have declared to
pay the agreed anbunt of DM 205.000, as finally settled
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i mediately for your satisfaction to Deutsche Bank to be
hel d by them for your utilising in purchase of nachinery by
Messrs. Rohtas Industries Ltd., Dal m anagar fromus after
you have finally decided on the several plans discussed here
and obtained inmport |icences fromyour Government. W have
poi nt ed out to you that we attach great val ue to
entertaining good and friendly relations and to do further
busi ness with you. W shall thank you also to | et us have a
confirmation that all clains against our firmin connection
with our delivery of Yankee Paper Machine are now definitely
settled.”" On the sane
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day Ms. Escher Wss & Conpany transferred a sum of DM
205.000 to the Deutsche Bank comunicating to. thema copy
of the letter addressed to the appellant containing the
terms of the deposit with them The anount was duly
credited to the account of the appellant on July 11, 1958.
On  August 11, 1958, a settlenent was reached between the
appellant - and Ms. Friedrich Udhe & Conpany, who, then
addressed the following letters to the Deutsche Bank: "W
are releasing a sumof DM 472,866,03 as derived expenses
DM  465.633,63 and interests paynment DN. 7.252.40 to neet
clains of M. S. P. Jain, President, New Central Jute MIIs,
Calcutta. W request you to hold this amount in the name of
M. S. P., Jain but it shall not be payable to himand is to
be wutilised only for paynent to us against purchase of
expansi on nmachi nery by Sahu Chemi cal s-Proprietor New Centra
Jute MlIlls-after ‘they secure licence and DM transfer
guarantee fromtheir Covernment." The amount ' was actually
credited in the Deutsche Bank in the name of the appell ant
on August 15, 1958, Confirmng this arrangenent M s.
Friedrich Udhe wote to the appellant on August 18, 1958, as
follows : "As a very special case, to pronpte our pleasant
busi ness rel ati ons, we have, only in view of your assurance
for expansion order, releaseda sum of DM 472,886, 03
cal cul ated as aforesaid, against our engineering fees and
expenses on your existing supply, which nust be utilised,
however, only towards your neeting paynents to us against
order and shipnments which are essential for our ‘credit
i nsur ance. W have nade over this anpunt to Deutsche Bank
A C with instructions to hold the sane for paynent
aforesaid after your Governnent grants you licence and DM
transfer guarantee is established as nmay be acceptable to
conpetent German authorities."
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On Septenmber 21, 1958, there was a settlenent of the dispute
with Ms. Pintsch-Bamag under which the latter ~agreed to
pay 600.000 Marks in full satisfaction of the claimon. the
sanme terns as in the other contracts. On the sane day Ms
Pintsch Bamag wote the following letter to the Deutsche
Bank. "W hereby notify you that we are placing DM. 600. 000
with you in paynment of excess price clained by M. | 'S. P.
Jain, President of New Central Jute MIls Co. Ltd., we
further advise that the anpbunt is to be held by you in the
name of M. S. P. Jain, but it would not be available to -him
except for maki ng paynent to us agai nst extension nachinery
to be ordered with us by Sahu Chemicals Proprietors New
Contrat Jute MIlls Co., on their obtaining Ilicence from
their CGovernnent and approval of paynent conditions.", On
Sept enmber 24, 1958, Ms. Pintsch Bamag wote to the
appel l ant. that they had deposited the amount settled in the
Deut sche Bank and added "we nust however point out expressly
that but for the assurance of extension order to wus, it
woul d not have been possible for us to nmeet your clainmns.
This amount will be available therefore only for making
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paynment to us agai nst extension machinery and the bank has
been specifically advised to hold the sane for you only in
accordance therewith."

The evi dence above referred to clearly establishes that the
deposits in account No. 50180, were made subject to the
conditions stated by the appellant, and there is intrinsic
evidence in the entries thenselves in this account which
support this contention. Thus the entry relating to the
recei pt of deposit fromMessrs. Friedrich Udhe speaks of

"derived expenses" and "interest’ '; and those relating to
the receipt from Messrs. Pintsch Bamag read as "paynment of
excess price and "in respect of excess price". These

entries have reference to the nature of the claine on
account of which the deposit are nade, and would be wholly
out of place in
315
the case of ordinary deposits: On the other hand, they
woul d be quite explicable if nade under; special directions
fromthe depositors:
But the matter does not rest there. While the appeal was
pendi ng before the Appellate Board both the parties agreed
that further information should be elicited fromthe Bank as
to several matters concerning the deposits, and on August
21, 1959, a questionnaire agreed to by counsel on either
sides was sent by the appellant to the Bank for its reply.
Therein the Bank was ‘asked to furnish particulars regarding
the heading of account No. 50180 the certified copy of the
relevant entries therein, the certified copy of page-1 of
the letter dated Septenber 25, 1958 fromthe Bank to M.
Jain, and the conmunications which passed between the Bank
and M. Jain in respect of the six - items  of deposit
appearing in the account. Anpbng the questions sent . to the
Bank were the follow ng :-
(a) Please state whether the anbunts referred
to were deposited with you and were held by
you on the conditions nmentioned in the
| etters, copies whereof are enclosed herewth.
(b) VWhat is nmeant by the expression ',DV
account with limted convertibility" ? What
does it signify in relation tothe . deposits
taken by you under the conditions nentioned in
those letters ? Was the acceptance of these
conditional «credits by the Bank confirmed to
the persons who deposited these anounts- ?
To this the Bank sent a reply dated September 1, 1959, to
the Chairman of the Board, but addressed to the appellant.
Therein it give particulars of the six itens of deposit as
contained in the letter
316
dated Septenber 25, 1958. Then there are the follow ng
statenment which are material
"' The deposited amounts are being held by us
subj ect to the conditions given in t he
enclosed certified copies of the relevant
letters from the German parties concer -
ned...... As is evident fromthe stipulations
nentioned above, you are not entitled to
withdraw the amounts specified or parts
thereof, wthout fulfilling the ternms and
conditions stipulated in the said letters.
The acceptance of these conditions, has, of
course, been confirned to the firms concerned
and we are, therefore, bound to observe the
conditions vis-a-vis those firms, too, before
we possibly could carry out any instructions
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from your part to dispose of the funds. It
need not be enphasi zed that these conditions
applied during all the time the ambunts have
been maintained in this ,account wher e,
i ndeed, they continue to be kept on the sane
basis."
As the letter of the Bank did not contain replies to all the
guestions raised in the letter of August 2 1, 1959, the
Appel late Board directed that it should be asked to send a
further reply with respect to all the questions. On
Septenber 17, 1959 the appellant accordingly wote another
letter to, the Bank asking for a reply specifically to al
the questions, to which the Bank again replied on Septenber
23, 1959. Therein they stated that the heading of the
account was "M. Shanti Prasad Jain, Account No. 50180"
that the account consisted in its entirety of six items of
credit totalling DM 1.689: 429,50 and that there were no
further credits or debits in the account. The reply then
proceeds on to state. ; The restrictions prevailing against
t he
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di sposal of the anpunts as inposed upon us by the firms who
deposited the noney are-as is customary in such cases-not
expressed or referred to in the heading of the account.
Such restrictions’ are marked to the account concerned by
means of internal instructions. That is what has been done
in this case too. @ W give bel ow the exact copy of page 1 of
our letter dated 25th Septenber, 1958 except for the portion
wherein we comunicated to you  some particulars of a
strictly confidential —nature concerning the affairs of a
third party, some client of ours. This information we
cannot disclose to any other party, as you evidently went us
to do...... we, however, state that this omtted part page-1
does not in any way relate either to the account of the six
itens of deposit or to you". The copies of t he
comuni cations addressed by the German firnms to the Bank
wer e encl osed.
It is not disputed for the respondents that if the
statenents contained in the replies given by the Bank 'are to
be accepted at their face value then the case of the
appellant nust be held to be established beyond al'l
reasonabl e doubt . But they contend that there are
ci rcunst ances which give rise to a suspicion that the  above
statenments mght have been inspired” by the appellant.
"They argue that the letter of the Bank dated Septenber 25,
1958, shows that what we have on record is only the second
page of the account of the appellant in the Bank~ and that
shows that this is only a continuation of a previ ous account
whi ch has not been produced. It is also pointed out that in
the letter which the Bank sent to the Appellate Board on
Septenber 23, 1959, it was stated that the annual <statenent
of the account ending Decenmber 31, 1958, had been sent to

the appellant but that again has not been produced. Al
this, it is said, throws a cloud of suspicion on the truth
of the arrangement as set up by the appellant,
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We are not inpressed by this contention. There is no basis
the evidence for the supposition that the account as
produced is not the whole of the dealing of the appellant
with the Bank. The Bank has categorically stated that the
six items of credit were all the transactions standing in
the name of the appellant and there is no reason to
discredit it. Nor is there any force in the
contention that the annual statement ending Decenber 31
1958, had not been produced by the appellant, because the
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total ampount standing to the credit of the appellant on that
date as stated in the letter of the Bank, is precisely what
is shown in the account at page-2. It is, therefore, clear
that there were no dealings between the Bank and the
appel l ant, other than those we are concerned with. Nor is
there any position the conplaint that it is only the second
page of the account that has been produced and the first
page suppressed. The Bank has nade it clear that the first
page only contains sone confidential conmunications relating
to a customer, and that there are no entries relating to the
deposits of the appellant in that page.

It is argued for the respondents that it is unusual for a
Bank to take deposits on the terns stated by the appellant,
and that furnishes cogent reason for rejecting t he
settl enents pleaded by himas an afterthought. It should be
nmentioned that while the nmatter was pending before the
Appel  ate Board, the respondents obtained the opinions of
German ~ Banks and a Gernan Lawyer as to whether deposits on
the terns nentioned by the appellant were usual and what the
i nci dence of such deposits was. Anobng the opinions received
was one from-Sal Oppanheim Koein in-which it is stated "A
Ger manbanki ng practice in export trade wth |India-as
described in your above letter-is not knowmn to This is
strongly relied on for the
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respondents, but then it is further stated in that opinion
"W think it possible however, that in individual cases,
agreements of this kind could be arranged between the two

contracting partners. ..... If the contracting parties reach
such an agreenent, and if the custoner instructs his bankers
accordingly, the bankers, will, as a nmatter of -usual busi-

ness conduct informthe third party beneficiary accordingly
of the instructions and all relevant nodalities which they

have received.......... If it has been ascertained that the
I ndi an beneficiary has not fulfilled or cannot fulfil the
stipul ations agreed wupon, be forfeits his clains to
conditional. paynent and the bank can then, on principle,
refund the customer of the secured anount. As in the

af orementi oned case, proceedi ngs here depend on the terms
stipulated in individual cases, between the customer and his
bankers. "

W have then the opinion of the Dresdner Bank on - the
practice of the German Banks. There. in after observing
that they would as a matter of principle avoid handling
transactions of the sort referred to | ost they should get
i nvol ved in dispute between the depositor and the payee, the
Bank proceeds on to state that "we w |l handl e such business
only if the depositor and the payee are known to us as  well
reputed businessnmen” and that, when a Bl ocked " Account is
opened at the depositor’s request in the nane of the payee,
the responsibility of the Bank with reference to the anount
"vis-a-vis the depositor to release the deposited noney to
the payee is only upon receipt of a special authorization to
this effect fromthe depositor” and that "on the other  hand
Bank, may refund this ampbunt to the depositor only after
expiration of + he termstipulated by the depositor or, with
the payee's consent, before expiration of the stipulated
term"’ This is relied on behalf of the appellant.
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Anot her Bank, Messrs. Schacht & Conpany stated in their
opinion that a Gernan Bank when handling deposits would
follow exclusively the instructions given by the depositor
and that when paynments have to be made out of the deposits
on the fulfilnent of certain conditions the Bank would
"ef f ect the paynent only after fulfil ment of t hese
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conditions given by the depositor” and that conditiona
deposits would "as a rule be limted intine so that after
expiration of this limt anpbunts which have not been paid
out for reasons of non-utilization or non-fulfilment of the

conditions will be at the depositor’s free disposal."
One M. J. Bergermann a | awer of Bonn states in his opinion
that "it 1is comon practice to accept deposits under

conditions” and that in case of such deposits the payee
,"could not enforce paynents if the conditions are not
fulfilled."

There was sone argunent before us as to who will be entitled
to the amounts in deposit in case the conditions agreed to
between the parties are not fulfilled. One viewis that the

amounts would then revert back to the depositors. The
German | awyer could not say on this question nore than this
that "ifthe conditions are  not fulfilled the | ega

situation isdoubtfull." The correct position possibly is
that if the conditions beconme inpossible of perfornmance, the
contract becones void on the ground of frustration, and the
parties ‘are thrown back on their rights prior to the
settl enent. I't is however unnecessary to enter into a
di scussion of this question, as all that we now concerned
with is to see whether deposits of the kind set up by the
appel l ant are so unusual, as to cast a suspicion on their
truth. The evidence on record shows that such deposits are
wel |l known, though not very comron in  German banking
practice, and there are therefore no sufficient grounds for
di screditing the
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statements of the Bank, as'to the ternms on which the
deposits were made.

But the respondents argue that stripped of “all its
enbel | i shnents, the substance of the agreenents between the
appel l ant and the German firns, was that the latter were to
pay conpensation to the Indian Conpanies, not in cash, but
in kind, by delivery of goods manufactured by them agai nst
new orders, that that object could have been easily achieved
by the Indian Conpanies and German firns entering into a
sinple contract to that effect, without conplicating the
matter by associating the Deutsche Bank in the transaction
and that there is therefore ground for suspecting that the
present version of the terns of the arrangement is an after
thought so conceived as to fit in with deposits which nust
have been nade previously in the normal course.

We are unable to accept this argunent. The Doutsche  Bank

occupies, it should be marked, a position analogous to the
State Bank in this country, and it is a Bank~ of great
international repute, and status. |Its statenents as regards

the conditions which the deposits were nade are not to be
lightly brushed aside, and no grounds have been shown as to
why they should not be accepted. On the other hand, there
is on record uni npeachabl e evidence which fully supports
them On March 15, 1958, when Ms. Voith & Conpany
remtted to the Bank the sum equival ent to pound 17,900/- to
the credit of the appellant, they gave the follow ng
instructions to the Bank

"The said anpbunt should be held in the name of

M. S. P. Jain, Chairman of Messrs. Roht as

Industries Ltd., who will arrive in Germany in

the course of the next nobnth. As soon as we

have arrived on a final understanding Wth M.

S. P. Jain would be authorised to
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utilise the above anobunt for paynment only of

the purchase of further machinery by Messrs.
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Rohtas Industries Limted from us. Pl ease
be advised that the anbunt may not be used
otherwise by M. S. P. Jain or Messrs. Rohtas
Industries Limted."
Thus the deposit was conditional, and it was to be repaid to
the depositors in paynent of the price of goods, to be
thereafter ordered by, and supplied to the Rohtas. The
i mportance of this lies in this that it is the first of the
six credits in account No. 50180, which is now under
scrutiny, and it was long prior to the settlenment reached
between the parties, which was on August 1, 1958. This
conpletely shatters the theory that the statement of the
Bank mght have been ‘inspired” as suggested for the
respondents. The fact would appear to be that when M.
Zi mrer mann cane over to India in February 1957 for settling
the claimof the Rohtas for compensation, he nust have been
apprised of the intention of the appellant to expand the
i ndustries, and as -practical businessnen, he, and the
appel l ant © must have evolve the schene of condi tiona
deposits, to be applied in paynent of future goods to be
ordered by the1ndi an Conpani es.~ Such a schenme woul d be of
advantage to Ms. Voith & Conpany because that would insure
them new business, and they could make up for it in fixing
the price. The ~ I ndiran Comnpanies would under this
arrangenent be in a position to overcone the difficulties of
getting foreign exchange, and it would be easy to get inport
license fromthe Governnent of India. And as for depositing
the amounts in the Bank, that ~would not  nmerely Iend
assurance to the ‘Indian Companies, but also enable the
parties to conply with the German regul ati ons, as to paynent
of 20 per cent of the price of manufactured goods, before
they axe exported. This precisely is the sort of
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arrangenent whi ch busi nessnmen m ght be expected to concl ude
in the situation in which the parties were placed.
It should be noted that when the proposal of Ms. Moith &
Conpany and the deposits made by them were comruni cated to
the appellant, he raised no objection in his reply dated My
14, 1958, to the conditions under which the deposit was
made. He declined to accept it only because no conpensation
was awarded for deficiency in output,-and it is this claim
which was also settled on August 1, 1958, when a second
deposit was made by Ms. Voith & Conpany. The ~schene
evolved by the appellant and Ms. Voith & Conpany set the
pattern for settlenent’ with the other three firnms, and that
is how all the four contracts cane to be settled on the sane
terns. On the evidence above referred to., we are satisfied
that the deposits in account No. 50180 were nade by the
German firns on the conditions stated by the appellant. e
have reached this conclusion on a consideration of the
evidence on record, wthout reference to any - abstract
doctrine as to burden of proof. But it is only right to
observe, that the proceedings under the Act are ' quasi-
crimnal in character and it is the duty of the respondents
as prosecutor to make out beyond all reasonabl e doubt that
there has been a violation of the law. Vide the decision in
re. H P. C Productions Ltd. (1) cited for the appellant.
The | earned Attorney Ceneral did not contest this position
(2) That brings us on to the next question which is whether
on our finding as to the nature of the deposits the
appel | ant has contravened s. 4(1) of the Act. The appellate
Board has held that he has, for the reason that under the
law the true rel ationship between a Banker and a custoner is
that of a debtor and creditor and that it nmakes no
difference in that relationship that the deposites were
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conditional. The respondents maintain that this
(1) [1962] 2 W L. R 51
324

is the correct viewto take of the relationship between the
appel l ant and the Deutsche Bank with reference to account
No. 50180 and that he must be held to have lent out the

noni es deposited in that account to the Bank. The
contention of the appellant on the other hand is threefold.
Firstly, it is said, that on the ternms of the deposits, he

has no present right to the amounts standing to his credit
in the account, that he would becone entitled to them only
on the happening of certain contingencies, and that unti
then there was no debt due to himand that therefore there
could be no lending in respect, of that debt. Secondly, it
is contended, that when the German firns transferred the
anounts mentioned in-account No. 50180 to the Deutsche Bank
that was not by way of deposit with it as a bank but by way
of entrustnment for ~safe custody to be paid over to the
person. who night becone entitled to themin terns of the
agr eenment and that the nonies deposited Under t hose
agreenments. were not nonies lent-to the Bank. And thirdly,
it is argued, that on the ternms on which the deposits were
made in the Bank, the position of the Banker was not that of
a debtor but that of atrustee, the appellant being the
beneficiary entitled “to the anbunts on fulfilment of the
conditions of which the Bank had been apprised. W mnust now
exam ne these contentions.

Now the lawis well settled that when nbneys are deposited
in a Bank, the relationship that is constituted between the
banker and the custoner is one of debtor and creditor and
not trustee and beneficiary. ~The banker is entitled to use
the nonies wthout being called upon to account for such

user, his only liability being to return the amunt in
accordance with the ternms agreed between him and the
cust omer. And it nakes no difference in the jura

rel ati onshi p whether the deposits were nade by the custoner
hi msel f, or
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by sone other persons, provided the custonmer accepted’ them

There might be special arrangenment under which a Banker
m ght be constituted a trustee, but apart from such _an
arrangenent, his position qua Banker is that of a debtor,
and not trustee. The law was stated in those terns in the
old and well-known decision of the House of Lords in Foley
v. HIl (1), and that has never been questi.oned.

If the point under consideration fell to be decided solely
on the basis of account No. 50180 in the Deutsche Bank,
there could be no answer to the contention of the
respondents that the appellant was a creditor in respect of
the anounts deposited in that account he nust be held to
have advanced themas loan to the Bank. It needs hardly to
be stated that it nmakes no difference in the |legal position
that the amobunts shown in the account were not deposited by
the appellant but by the German firns as he bad accepted
them But it is contended for the appellant that the
acceptance of the deposits by him was under speci a

agreenments entered into with the German firms, which gave
himno present right to the ambunts, that though the account
stands in his nane he has no right to operate on it, that
before he can do so he nust obtain licence from the
Government of India to inport the goods,” then place an
order with the respective German firns for supply of new
machi neries and parts and then only draw on the account and
that even then it can only be for the paynent of the price
payable to those firms for the supply of new goods. The
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right of the appellant to the anmpbunts in deposit is, it is
argued, contingent on the happening of these events and that
until then there was no debt due to himand s.. 4(1) had
no application.

(1) [1848] 11 H L.C 28-9 E.R 1002.
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In our opinion this contention is well founded. A
contingent debt is strictly speaking not a debt at all. In
its ordinary as well as its legal sense, a debt is a sum of
noney payable wunder an existing obligation. It may be
payabl e forthwi th, solvendumin presenti, then it is a debt
"due"; or it may be payable at a future date, solvendum
futuro; then it is a debt "accuring”. But in either case it
is a debt. But a contingent debt has no present existence,
because it is payable only when the contingency happens, and
exhypot hesi that may or may not happen

The question whether ~a contingent debt is a debt as
understood in | aw has often come up for consideration before
English Court in connection with garni shee proceedi ngs taken
by judgnent creditors to attach it as a debt. The, decision
has invariably been that they are not debts ,accruing" and
could not be attached. ~In Wbh v. Stenton (1), the point
for decision was whether an ampbunt payable by a trustee to
the beneficiary in futuro could attached by a judgnent
creditor as a debt "owing or accruing"” and it was answered
in the negative. Discussing the distinction between an
exi sting debt and a contingent debt, Lord Lindley observed
"I  should say, apart fromany authority, that a debt |ega
or equitable can be attached whether it be a debt owing or
accruing; but it nust be debt, and a debt is-a sumof noney
whi ch is now payable or will becone payable in the future by
reason of a present obligation, debitum - in presenti,
solvendumin futuro. An accruing debt, therefore, is a debt
not yet actually payable but a debt which is represented by
an existing obligation.... The result seems to me to be
this: you may attach all debts, whether equitable or |egal
but only debts can be attached; and noneys which may or nay
not becone payabl e
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froma trustee to his cestui que trust are not debts."

"The meani ng of ’'accruing debt" observed Lord Black burn .in
Tapp v. Jones(l), ",is debitumin presenti— solvandum in
futuro, but it goes no further, and it does not conprise
anyt hi ng which nay be a debt, however, probable- or~ however
soon it may be a debt."

The Jlawis thus well settled that a contingent debt” is no
debt until the contingency happens, and as the right of the
appellant to the ampunts in deposit in his nane in_the
Deut sche Bank arises only on the happening of the
contingencies already nentioned, it follows that there'is no
debt due to himin presenti and there could be<~ - no |oan
thereof within s. 4(1) of the Act.

We shoul d add that our conclusion that there is no present
debt owing to the appellant is based on the fact that the
contingency on which his title to the anobunts in deposit

will arise, such as the grant of inport licence by the
CGovernment is one the fulfilnment of which is wholly beyond
his control. Different consideration night arise when the

contingency is one which can be fulfilled by the very
person, who is to take under it.

It is further contended on behal f of the appellant that the
paynments made by the German firmin account No. 50180 cannot
be regarded as deposits made by or on behal f of a custoner
in the normal course of banking business and that in con

sequence the principle of law that when banker receives
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nonies froma custoner he becones his debtor in respect of
those noneys has no application. There is considerable
force in this argunent. It is well know that Bank engage,

in addition to their nornal work as Bankers, in severa
(1) (1875)L.R 100 B.591,
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activities, which are not associated wth, and do not
i nvolve any elenments of banking. In Halsbury's Laws of

Engl and, Third Edition, Vol. 2, Not" (g) it 1is stated
“Nurer ous ot her functions are undertaken at the present day
by banks, such as the payment of domiciled bills, custody of
Val uabl es, discounting bills, executor and trustee business
or acting in relation to stock exchange transactions, and
banks have functions under certain financial |egislation, e.
g. by del egation under the Exchange Control Act, 1947, or as
aut hori sed deal ers under 't hat Act and subor di nat e
| egi sl ation. These functions. are not strictly banking
busi ness. ™
In Paget’s Law of Banking, Sixth Edition, p. 43, it is
stated that "superinposed on this general relationship of
banker to_ customer there nmay be  special relationships
arising fromparticul ar circunstances and requirenents" and
that the express terns of those rel ationships overrides the
inplied ternms arising fromthe general relationship. It was
argued for the respondents, that this statement of the |aw
could have, as  suggested by the word superi nposed’
reference only to special contracts entered into wth
cust omer s, and that involves the  admission that t he
appellant is a custoner. Normally no doubt’' Banks would
undertake these works for their custoners,  but  there is
nothing to prevent themfromdoing so for others as well.
In Corpus Juris Secundum Vol. 9, it is stated "The
intention of the parties controls the character of the
rel ati on between Bank and depositor, which nay be that of
bailee and bailor, but is ordinarily that of debtor and
creditor" (Page 546). And it is pointed out when npbney is
delivered to a Bank "for application to a particular
specific purpose" it is not a general deposit creating the
relationship of debtor and creditor, but a (,specific
deposit" creating the rel ationship of bail ee-and bailor or
trustee and beneficiary. Vide p. 570,
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Therefore the fact that noney has been put in a Bank does
not necessarily inmport that it is a deposit in the ordinary
course of banking. W have to exam ne the substance of it
to see whether it is in fact so or not. It is unnecessary
for the purpose of this case to elaborately exam ne what
banki ng business, properly so called, consists in. It is
sunmmed up as follows in Hal sbury’'s Laws of Engl and. Thi r d-
Edition Vol. 2 p. 150 Para 277: ',’the receipt of nmoney on
current or deposit account and the paynent of cheques  drawn
by and the collection of cheques paid in by a customer."
Applying these tests, can it be said that account No.' 50180
is truly a banking account? Did the appellant open the
account in the Bank with a view to deposit his noneys from
time to tinme, and to operate on it by draw ng cheques? The
guestion admits of only one answer, and that is in the nega-
tive. The account was opened in the Bank with a view to
ef fectuate the arrangement between the German firns, and the
appel l ant, which was that the anmounts were to be repaid to
the depositors a price of new machineries to be supplied by
them and the appellant was not to operate on it except for
that purpose. The Bank was infornmed of this arrangenent and
took the deposits with notice of the rights of the parties
t her eunder. Under the circunmstances the Bank has really
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only custody of the nobney as if it were a stakeholder, wth
aliability to hand it over to the persons who woul d becone
entitled to it under the arrangenent. On these facts it
cannot be said that there is a deposit in a comercial sense
of the word. It would be nmore correct to say that the Bank
hol ds the noney under a speci al arr angenent whi ch
constitutes it not a debtor, but a sort of a stakehol der

It was also argued on behalf of the appellant that when
Deut sche Bank received the anpunts
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from the German firnms on the terns nmentioned by them the
rel ationship that was constituted between it and the
appel | ant was one of trustee and beneficiary and not that of
debtor and creditor and that therefore s. 4(1) was out of
the way. W are unable to agree with this contention

Under the terns of the arrangement between the German firns
and the appellant the deposits were to stand in the nane of
the appellant and so they never vested in the Bank. It is
true that the- Bank would have the right to use the funds
but that i's not because they belong to it but because it
must be taken to be the understanding of the parties, when
they entrusted the noneys to it pending there repaynent to
the German firms in terns of the agreenent, that the Bank
was to have the right touse themuntil a demand is nmade for
their return. Relience was placed for the appellant on the
decision of the Privy Council in Oficial Assignee v. Bhat
(1), where it was held that a trust fund which was
authorised to be invested in business could be traced, on
the principle laid down in re. Hallett’s Estate (2), into
the assets of the business. But in that case it was adm tted
that the deposit was a Trust and the point for decision was
only whether the undoubted rights of the beneficiary to
follow that amount was |ost by the authority given to the
trustee to use it in his business. ~But here the question is
whether the Bank is a trustee and the fact that they are
entitled to wuse the funds does not clothe them wth the
character of a trustee. |If that 'were not so every banker
nmust be a trustee which clearly i's.not the law. Then / again
who are the beneficiaries under the trust, the German’ firnmns
or the appellant? The fact is that the arrangenent under
which the nonies were deposited in the Bank is sui generis
and its position in truth is that of a bailee, not a debtor
or trustee. It is unnecessary to pursue the discussion
further

(1) (1933) L.R 60. I.A 203.

(2) (1890) 13 Ch. D. 696.
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in view of our decision that the relationship between the
Bank and the appellant is not that of debtor and creditor.

It remains to deal with the contention urged on behalf of
the appellant that even if it be held that the appellant had
made the deposits in question in the Deutsche Bank as a
customer, there had been no contravention of is. 4 (1) of
the Act as the prohibition enacted therein is only against
| ending of foreign exchange by a person who is resident _in
India and that at the tinme of the deposits in question the

appellant was not in India but in Germany. There is no
subst ance in this contention. The intention of t he
Legislature was plainly to prohibit all transactions in

foreign exchange by persons who are residents of India
whet her such transactions take place during their actua
residence in India or during their sojourn in foreign parts.
To hold that the prohibition under the Act does not extent
to acts done outside India by residents of India nust
inevitably lead to | arge-scal e evasion of the Act resulting
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inits object being defeated. A construction which leads to
such a result nust be avoided. The expression "resident in
India" is clearly used in the sense "resident of India"

It may be nmentioned that the words used ins. 1 (1) of the
corresponding British Statute Exchange Control Act. 1947 are
"no person resident in, the United Kingdom other than an
aut hori sed deal er, shall, outside the United Kingdom buy or
borrow any gold or foreign currency from or sell or lend
any gold or foreign currency to, any person other than an
aut horised dealer": It will be-seen that the |anguage in the
Indian Statute is in identical terms. |In re. H P C
Production Ltd. (1) cited on behalf of the appellant the
guesti on was whether certain transactions entered into by a
resi dent of Engl and
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but outside England were hit by s. 1 and the basis of the
decision is that they would be if the other conditions were
sati sfied. W have no hesitation in holding that if the
appell ant ‘didin fact |and nonies to the Deutsche Bank while
he was in Gernany he woul d, have contravened s. 4 (1) of the
Act .

In view of our conclusion that the appellant has only a
contingent right to  the anmpbunts standing in credit in
account No. 50180 and that the deposits were made in the
Bank not in the course of normal banki ng business but under
a special arrangenment, it nust be held that there was no
| endi ng of those anpbunts by the appellant to the Bank within
S. 4(1) of the Act and the order of = the Appellate Board
I mposing a fine of Rs. 5 |lakhs on himunder s. 23(1) (a)
must be held, to be illegal and set aside.

In the result Appeal No. 319 of 1961 is all owed and Appea
No. 320 of 1961 dismissed with costs, one hearing fee.
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