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TARUN CHATTERJEE, J.

One Shri Arvind Kumar~ Si ngh, who was the adm tted owner of the
| ands nanely, Plot No. 2628 neasuring 10 dhurs, Plot No. 2679
measuring 17 dhurs in village Bhatwaliya, P.S. Gobindganj, district
East Chanparan and Pl ot No. 25 neasuring 1 dhurs in village Sarotar
in the State of Bihar (hereinafter referred to as the "lands in question")
executed a sal e deed on 10th of August, 1983, transferring the sane in
favour of one Shri Paras Sah for a consideration of Rs.1000/-. On 12th
of October, 1983 Paras Sah executed a sale deed in respect of the
lands in question in favour of one Snt. Ghurla Kuer for a consideration
of Rs.4000/-. The sal e deed executed by Arvind Kumar Singh in favour
of M.Paras Sah on 10th of August, 1983 was registered on 14th of June,
1984. On 17th of July 1984, an application for pre-enption was filed
bef ore the Deputy Col | ector by one Chandri ka Si ngh agai nst Paras Sah
under Section 16(3) of the Bihar Land Reforns (Fixation of Ceiling Area
and Acqui sition of Surplus Land) Act, 1961 (in short "the Act") claimnng
to be a raiyat of adjoining lands of the |lands in question. Paras Sah
had filed his witten objection to the application for pre-enption on 9th
of August, 1984 in which he alleged that the lands in question had
al ready been transferred in favour of Ghurla Kuer vide Sal e Deed dated
12th Cctober 1983. However, this sale deed was registered on 31st of
August, 1984. According to Paras Sah, since he had transferred the
property in the nane of Ghurla Kuer, the application for pre-enption
could not be mmintained agai nst him

Bef ore the Deputy Col |l ector, Chandrika Singh pleaded that the
sal e deed executed by Paras Sah in favour of Snt. CGhurla Kuer was a
sham transaction and no consi deration had passed. It was al so pl eaded
that, in view of the adnmitted fact that Snt. Ghurla Kuer was an
i ssuel ess wi dow and own aunt of Paras Sah and al so bel onged to the
sane joint famly, it nust be held that the sale deed was executed only
for the purpose of avoiding pre-enption and to defeat the provisions of
| aw. Chandri ka Singh al so pl eaded that the abnornmal junp in the sale
price to the extent of 4 times, in just two nonths, had shown that the
second transacti on was shamin nature. It was also alleged that the
possession of the lands in question was never transferred to Snt
Ghurl a Kuer, the second purchaser, and that there was no necessity to
inpl ead Smt. Ghurla Kuer in the pre-enption application. The Deputy
Col l ector after hearing the parties and after considering the facts on
record allowed the pre-enption application of Chandrika Singh
appel l ant herein, holding that the sale to Sm. Ghurla Kuer was a
sham transaction and it was only executed to defeat pre-enption under
the Act. It was also held that the pre-emptor, Chandrika Singh, could
not have mmintained the pre-enption application under Section 16(3) of
the Act before registration of the first sale deed as Section 16(3) of the
Act clearly provides that the pre-enption application can only be filed
within three nonths fromthe date of registration of the docunent of
transfer. In his witten objection, Paras Sah had al so denied that the
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pre-enptor, Chandrika Singh, was rayiat of adjoining |ands. However,
after considering the evidence on record, the Deputy Collector found
Chandrika Singh to be a raiyat of adjoining lands to the lands in
guestion. Accordingly, the Deputy Collector, accepting the subm ssions
of Chandrika Singh, allowed the pre-enption application.

Feel i ng aggrieved, Paras Sah filed an appeal before the Collector. It
may be noted that Paras Sah did not appear before the collector to
proceed with the appeal. The Collector by a judgnent and order dated
6t h Novenber, 1984 dism ssed the appeal only on the ground that Paras
Sah, who was appellant in that appeal, had no interest to proceed with
the sane. It may al so be noted that in appeal, Paras Sah had made
Ghurl a Kuer a respondent for the first tine.

Feel ing aggrieved by the order of the Collector, Paras Sah filed a
petition under Section 32 of the Act before the Board of Revenue which
was al so rejected.

Then Snt. Churla Kuer, the second purchaser and a rel ative of
Paras Sah, filed a Wit application before the H gh Court at Patna,
praying for setting aside the orders passed by the tribunals below The
Wit Court, however, allowed the Wit application and set aside the
order of ‘pre-enption by hol ding, in substance, as under
A Since the subsequent sale deed was executed on 12/10/1983, i.e.
10 nonths prior to the filing of the pre-enption application and
since there is no other evidence, it cannot be presumed that the
second sal e deed which was executed on 12/10/1983 was to
def eat any pre-enption when there was no pre-enption
application pending on that date.
B. In the light of the above, the land nust be re-conveyed to the Wit
Petitioner.

It may be noted hereinthat Snt. Ghurla Kuer died issuel ess
| eaving Paras Sah as the only legal heir and representative.

Feeling aggrieved by the order passed by |earned Single Judge,
allowing the Wit application and rejecting the application for pre-
enption, Chandrika Singh filed an appeal “agai nst Paras Sah and
others. The Division Bench by its judgnent dated 9th Septenber, 1999,
affirmed the order of the | earned Single Judge hol ding, in substance, as
under :

A In support of the contention of the pre-enptor that the second sale
deed was a shamtransaction, the only material that was produced

was the ration card to show that the first and the second

purchasers were nmenbers of the same joint famly. No ot her

evi dence was adduced by the pre-enptor to show that the second

sal e deed was a shamtransaction and that the sale consideration

was not paid and al so that Smt. Ghurla Kuer, the second

purchaser, had not got the possession of the |ands in question

B. That the onus was on the pre-enptor to prove that the second sale
deed was executed only for the purpose of avoiding pre-enption

and to defeat the provisions of the Act and that it was a sham
transaction, which pre-enptor had failed to prove.

C. On the basis of the above, the order of the learned single Judge
need not be interfered with and the appeal is disnissed.

At this stage, we may al so point out that before the Deputy
Col  ector, Collector and Board of Revenue, Snt. Ghurla Kuer did not
chal |l enge the order of pre-enption. As noted herein earlier, Snt.
Ghurla Kuer for the first tinme challenged the orders of the Deputy
Col l ector, Collector and Board of Revenue, by filing a Wit application
in the H gh Court.

Chandri ka Singh, the pre-enptor, feeling aggrieved by the orders
of the H gh Court of Patna, filed a special |eave petition before this
Court, which was heard by us on grant of |eave, in the presence of the
| earned counsel for both the parties.

Bef ore we proceed further, it would be appropriate to produce
Section 16 of the Act, which is as under

Section 16 of the Act reads as under:
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16. Restriction on future acquisition by transfer, etc. \026

(1) No person shall, after the comrencenent of this
Act, either by hinmself or through any other person
acqui re or possess by transfer, exchange, |ease,

nort gage, agreenent or settlenment any |and which
together with the land, if any, already held by him
exceeds in the aggregate the ceiling area.

Expl anation :- For the purposes of this section
"transfer’ does not include inheritance, bequest or
gift.

(2) (i) After the commencenent of this Act, no

docunent incorporating any transaction for

acqui sition or possession of any |and by way of
transfer, exchange, |ease, nortgage, agreement or
settl enent shall be registered, unless a declaration
in witing duly verified is made and filed by the
transferee before the registering authority under the
I ndi an Regi stration Act, 1908 (XVI of 1908), as to
the total area of |and held by himby hinmself or
through any other person anywhere in the State.

(ii) No such registering authority shall register any
docunent evidencing any transaction if, fromthe

decl arati on nade under clause (i), it appears that

the transaction has been effected in contravention

of the provisions of sub-section(1).

(iii) No | and shall be transferred, exchanged,

| eased, nortgaged, bequeathed or gifted w thout a
docunent registered in accordance with the

provi sions of the Indian Registration Act, 1908 (XVi
of 1908).

Expl anation:- Nothing in this sub-<section shall be
deened to have any effect on the provisions of the
tenancy |l aw of the area relating to transfer,
exchange, |ease, nortgage, agreenent. or

settl enent.

(3) (i) Wien any transfer of land is nade after the
conmencenent of this Act to any person ot her

than a co-sharer or a raiyat of adjoining land, any
co-sharer of the transferor or any raiyat hol ding

| and adj oining the land transferred, shall be
entitled, within three nonths of the date of

regi stration of the docunment of transfer, to nmmke

an application before the collector in the prescribed
manner for the transfer of the land to himon the
ternms and conditions contained in the said deed:

Provi ded that no such application shall be
entertained by the Collector unless the purchase-
noney together with a sumequal to ten percent
thereof is deposited in the prescribed nmanner
within the said period.

(ii) On such deposit being made the co-sharer or

the raiyat shall be entitled to be put in possession
of the land irrespective of the fact that the
application under clause (i) is pending for decision :

Provi ded that where the application is rejected, the
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co-sharer or the raiyat, as the case nmay be, shal
be evicted fromthe | and and possession thereof
shall be restored to the transferee and the
transferee shall be entitled to be paid a sum equa
to ten percent of the purchase-nmoney out of the
deposit made under cl ause (i).

(iii) If the application is allowed, the Coll ector shal

by an order direct the transferee to convey the | and

in favour of the applicant by executing and

regi stering a docunent of transfer within a period

to be specified in the order and, if he neglects or

refuses to conply with the direction, the procedure
prescribed in order 21, rule 34 of the Code of Civi
Procedure, 1908 (V of 1908), shall be, so far as nay

be, followed." [ Enphasi s Suppl i ed]

Section 16 is included in Chapter V of the Act. Sub-section
(1) of Section 16 says that no person shall, after the comrencenent
of this Act, either by hinself or through any other person, acquire or
possess by transfer, exchange, lease, nortgage, agreenent or
settlenent any | and which together with the land, if any, already
hel d by hi m exceeds in aggregate the ceiling area. Sub-section (2)(i)
of Section 16 says that no docunent incorporating any transaction
for acquisition or possession of any |and by way of transfer,
exchange, | ease, nortgage, agreenent or settlenent shall be
regi stered, unless a declaration in witing duly verified is nmade and
filed by the transferee before the registering authority under the
I ndi an Regi stration Act, 1908, as to the total area of |land held by him
by hinself or through any other person anywhere in the State. Sub-
section (2)(i) of Section 16, therefore, prohibits registration of any
 and unl ess a declaration in the above manner-is filed before the
regi stering authority. Sub-section (2) (ii) of Section 16 puts an
enmbargo on the registering authority fromregi stering any docunent,
if it appears that the transaction has been nade in contravention of
sub-section (1) of Sec.16. Sub-section (2) (iii) of Section 16 clearly
provides that no |land shall be transferred w thout the docunent
regi stered in accordance with the provisions of the Indian
Regi stration Act, 1908. From a plain reading of Section 16(3) of the
Act, it is clear that an application for pre-enption can be allowed if
any transfer of land is made, after the commencenent of the Act, to
any person other than a co-sharer or a raiyat of adjoining | and and
any such co-sharer or raiyat of adjoining land, as the case may be,
shall be entitled to ask for pre-enmption within three nonths from
the date of registration of the docunent of-transfer, by making an
application. In the case before us, no dispute was raised that 'the pre-
enption application was not filed within three nonths fromthe date
of registration of the sale deed in favour of Paras Sah. Al so, no
contention was rai sed before us that the appellant was not raiyat of
adj oining | ands, who can naintain the application for pre-enption,
with respect to the lands in question, under Section 16(3) of the Act.
The only ground on which the application for pre-enption was
chal | enged by Paras Sah, which also found favour with the High
Court, was that the pre-enption application filed by the appell ant
could not be said to be maintainable against the first sale deed in
view of the fact that the lands in question were conveyed by himin
favour of Snt. Churla Kuer prior to the filing of the pre-enption
application.

We have heard the | earned counsel appearing for the parties
on the question, whether the application for pre-enption was
mai nt ai nabl e agai nst Paras Sah after the lands in question were
conveyed in favour of Snt. Churla Kuer

As noted herein before, the first sale deed was executed on
10th of August, 1983 in favour of Paras Sah, which was registered on
14t h of June, 1984. Therefore, it cannot be disputed that the sale
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deed registered on 14th of June, 1984 could be pre-enpted only
within three nonths from 14th of June, 1984. Admittedly, in this
case, the application for pre-enption was filed on 17th of July, 1984
i.e. well within the limtation period of 3 nonths. At the same tinme, it
is also not in dispute that the second sal e deed, which was executed
by Paras Sah in favour of Ghurla Kuer for a consideration of
Rs. 4000/ - was registered on 31st of August, 1984, that is, after the
registration of the first sale deed and after the pre-enption
application, under Section 16(3) of the Act, was filed by the
appel l ant, on 17th of July, 1984. Further, under Section 16(2) of the
Act, a sale is conplete only when the docunent of transfer is
regi stered and unless the registration is conplete under section 60 of
the Registration Act, the transfer of the land in question would stil
be i nchoate. From a plain reading of section 16(3) of the Act it is
clear that a pre-enptor-can only be pernmitted to file the pre-enption
application within 3 months fromthe date of registration of transfer
deed. Therefore, the right to file the pre-enption application under
section 16(3) of the Act accrues only when the registration of the
docunent i's conpl eted. I n Radhaki san L. Toshniwal vs. Shridhar
[ (1961 )1 SCR 248], this Court held that where a statute provides for
a right of pre-emption, it-will accrue only when the transfer of the
| and takes place and such transfer is not conplete before the deed is
regi stered. Accordingly, this Court held that an application for pre-
enption filed before the sale deed was regi stered, would be pre-
mature. This view was appreciated again by this Court in Ram Saran
Lall vs. MST. Domni/ Kuer [(1962 ) 2 SCR 474]. Further, in Hirala
Agrawal vs. Ranmpadarath Singh & Os. [AF'R 1969 SC 244], Shel at,
J. (as his Lordship then was), clearly observed that under section
16(2) and (3) of the Act, no transfer takes place unless the deed is
regi stered. Registration is conmplete when the certificate under the
provi sions of the Registration Act is issued. That being the position
we are of the view that the right of re-conveyance accrues to the pre-
enptor only on the date of the conpletion of the registration of the
transfer deed and an application for pre-enption under section 16(3)
of the Act filed before such date would be pre-mature. Therefore, we
hold that the pre-enptor, Chandrika Singh, appellant herein, was
entitled to file the pre-enption application agai nst Paras Sah, only
after the first sale deed was registered on 14th June 1984 and not
before that date. It is clear that the registration of the sale deed
executed in favour of Snt. Churla Kuer by Paras Sah was not
conpl ete and effective, for want of registration, when the application
for pre-enption was filed by Chandri ka Singh agai nst Paras Sah
Accordingly, we do not find any reason to hold that the application
for pre-enmption, filed by Chandrika Singh could not be naintained
agai nst Paras Sah, the first transferee.

For the reasons aforesaid, it would not be necessary for us to
go into the question whether the second sale was a shamtransaction
or not.

Accordingly, we have no hesitation in-our mnd to hold that a
sal e deed executed by Paras Sah in favour of Snt. Churla Kuer prior
to the registration of the first sale deed, cannot “negate the right of
the pre-enptor to proceed agai nst Paras Sah under section 16(3) of
the Act as, it is an admitted position in this case that the second sale
deed was not registered at the tine the pre-enption application was
filed by Chandrika Singh against the first transferee, Paras Sah

Before we part with this judgnent, we nmay al so keep it in
mnd that the wit petition at the instance of the Snt. Ghurla Kuer
ought not to have been entertained by the H gh Court when,
admttedly, Smt. Ghurla Kuer was not party to the proceedings
before the Deputy Collector and she did not file any appeal or
revision either before the Collector or Board of Revenue.

For the reasons aforesaid, the inpugned judgnents of the
Hi gh Court are set aside. The appeal is allowed. Accordingly, the
application for pre-enption is allowed. There will be no order as to
costs.
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