http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

PETI TI ONER
Ms. ANWARKHAN MAHBOOB CO.

Vs.

RESPONDENT:
THE STATE OF BOVBAY ( NOW MAHARASHTRA) AND OTHERS

DATE OF JUDGVENT:
20/ 09/ 1960

BENCH

GQUPTA, K. C. DAS

BENCH

GQUPTA, K. C. DAS

DAS, S. K

H DAYATULLAH, M

SHAH, J.C.

AYYANGAR, 'N. RAJAGOPALA

Cl TATI ON
1961 AIR 213 1961 SCR (1) 709
Cl TATOR | NFO :
R 1962 SC 562 (8)
RF 1963 SC 906 (20)
RF 1977 SC 879 (27)
R 1979 SC1721 (7)
RF 1980 SC1227 (6)
R 1986 SC1085 (9)
R 1987 SC1885  (8)

ACT:

Purchase Tax--I1f leviable on goods not specifically
mentioned as taxabl e but come under the general description
"all goods other than those specified "-Conversion  of one
commodity into another commercial lydifferent article-If
amounts to consunption-Place of purchasefor the purpose

of taxation-Constitution of India, Art. 19 (f) & (g)286-
Bonbay Sales Tax Act, 1953 (Bom Act Il of 1953), “s. 10,
Schedul e B, Entry 80.

HEADNOTE

The petitioner Conpany carrying on the business of manu-
facturing bidis and having its head office at Jabalpur in
the State of Midhya Pradesh nade certain purchases of
tobacco in the State of Bonbay. The Sales Tax Oficer
assessed the petitioner to a purchase tax under t he

provi si ons of the Bonmbay Sales Tax Act, 1953. The
petitioner contested the assessnent of
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purchase tax on the grounds that those transactions and pur-
chases were " Qutside the State of Bonbay " within the

neani ng of Art. 286(1)(a) of the Constitution read with the
Expl anation, that the provisions of the Bonbay Sales Tax
Act, 1953, did not authorise the inposition, Ilevy or
collection of any purchase tax on the transactions in
guestion and that the transactions took place in the course
of inter State trade and comerce. The petitioner’s appea
to the Assistant Collector of Sales Tax was dism ssed and
then the present petition for wits of mandanus and
certiorari was filed in the Suprene Court. The petitioner
contended that the Bonbay Sales Tax Act, 1953, did not
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authorise the inposition of a tax on the purchase of bidi-
tobacco which was not one of the goods specified in colum 4
of Schedule B of the said Act. The petitioner further
contended that the purchased tobacco was delivered to it
within the State of Bonbay as a direct result of the
purchase but it was intended to be sent to the State of
Madhya Pradesh to be manufactured into bidis at that place.
The only thing which was done in the Bonbay State was to
renove the stem and dust fromthe tobacco which process did
neither amount to " consunption " of tobacco as contenpl ated
under the Explanation to Art. 286 of the Constitution nor
did it convert the tobacco which was sent to the Head Ofice
into an article " comercially different fromthe tobacco
purchased fromthe cultivators. In their counter affidavit
the respondents averred that the raw tobacco was converted
into bidi pattis before it was sent outside Bonbay State
both of which were commercially different articles and the
mar ket ~val ue of “which was also different. These avernents
were not controverted by the petitioner
Hel d, that the words " all goods other than those specified
fromtinme to tinme in Schedule A-and in the preceding entries
" in entry 8o of Schedule B-of the Bonbay Sales Tax Act,
1953, ampunted to a specification of goods for the purposes
of s. 1o of the Act and as bidi tobacco purchased by the
petitioner was not within Schedule A or any of the earlier
entries in Schedule B purchase tax at the rate nentioned
agai nst entry 8o was | eviable under s. 10 of ‘the Act.
Whenever a conmodity was so dealt with as to change it into
another comercial comodity there was consunption of the
first commdity wthin the neaning of the Explanation to
Art. 286 of the Constitution.
State of Travancore-Cochin v. Shannmugha Vilas Cashew Nut
Factory, [1954] S.C R 53, followed.
The delivery of tobacco in Bonbay State for changing it into
bidi patti which is a comrercially different article anount-
ed to delivery for the purpose of consunption and the
purchase fell within the neaning of Art. 286(i)(a) of the
Constitution and took place inside tile Bonbay State.
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JUDGVENT:

ORI G NAL JURI SDI CTION: Petition No. 125 of 1959.

Petition wunder Article 32 of the Constitution of India for
enf orcenent of Fundanental Rights.

G S. Pathak, A P. Sen and J. B. Dadachanji, for the
Petitioners.

H J. Umigar and T. M Sen, for the Respondents.

1960. Sept enber  20. The Judgnent of the Court was
del i vered by

DAs GUPTA J.-In this petition under Art. 32 of t he
Constitution the petitioner, a partnership firmcarrying on
the business of manufacture of bidis and having its  head
office at Jabalpur wthin the State of Mdhya Pradesh
conplain that its fundanmental rights under Art. 19(1)(f) and
(g) of the Constitution have been violated by the illega
i mposition of a purchase tax on certain purchases of tobacco
made by it in the State of Bonbay. It appears that the
Sales Tax Oficer, Baroda, made an order assessing the
petitioner to a purchase tax under s. 14, sub-s. (6), of the

Bonbay Sales Tax Act, 1953 (Bom Act Ill of 1953) for the
period April 1, 1954 to Septenber 29, 1955. The petitioner
contends that this assessnent was illegal inasnuch as these

transactions are purchases " outside the State of Bonbay
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within the neaning of Art. 286(1)(a) of the Constitution
read with the Explanation and al so because t hese
transactions took place in the course of inter-State trade
and comerce within the meaning of Art. 286(2) of the Cons-
titution. It was also urged that the provisions of the
Bonbay Sal es Tax Act, 1953, do not authorise the imnposition

levy or collection of any purchase tax on the transactions
i n question.

In appears that against this assessment order nade by the
Sales Tax Oficer on October 18, 1955, the petitioner
preferred an appeal to the Assistant Collector of Sales Tax.
This officer set aside the order of the Sales Tax Oficer
i nposing a penalty under 's. 16(4) but dism ssed the appea

agai nst the order of assessnment to tax. The order in appea

was nade on
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Novenmber 26, 1957. The present petition was. filed on
August |4, /1958, praying for a wit in the nature of mandanus
or any. ‘other appropriate direction or order against the
respondents- The State of Bonbay, The Col |l ector of Sal es Tax,
State of Bombay The Sales Tax Oficer, Baroda and the
Assistant Collector of Sales Tax, Northern Division, Range
[11, Baroda-

preventing them from enforcing the provisions of the Bonbay
Sal es Tax Act against the petitioner onthe transactions in
guestion, for a wit in the nature of —certiorari for
guashi ng the proceedi ngs taken against the petitioner and
the orders of assessnent made by the Sales Tax O ficer and
the order in appeal by the Assistant Collector of Sales Tax
and for a declaration that the Act does not authorise the
i mposition, levy or collection of tax on the transactions in
questi on.

It will be convenient to consider first the petitioner’s
contention that the Bonbay Sales Tax Act, 1953, does not
authorise the inposition of a tax on the purchase of bidi-

tobacco. The relevant portion of (s. 10(1) which provides
for the levy of a purchase tax is in these words : -

“"there shall be levied a purchase tax on the turnover of
purchase of goods specified in colum 1 of Schedule B at the
rates, if any specified against such goods in colum 4  of

the said schedule.......
The petitioner’s contention is that bidi-tobacco which was
purchased by it is not one of the goods specified in Colum
4 of the said schedule. Turing to Schedule B we find there
are 80 entries in the first colum. Against each of these
entries the second colum of the schedul e mentions the rates
of sales tax leviable under s. 8 of the Act: the ¢third
colum nentions the rate of general sales tax |eviable under
s. 9, while the fourth colum which is the |last, colum nen-
tions the rate of purchase tax. Wile the entries'from1l to
79 mention specific articles, entry 80 as it stood before
its anendment in 1957 was in these words:-" All goods' other
than those specified fromtinme to tinme in Schedule A and in
the preceding entries.” (An anendnent by the Bonbay Act, 71
of
713

1958, added the words " and sec. 7A " after the words "
Schedule A "). The question is whether these words "al
goods other than those specified from time to tinme in
Schedule-A and in the preceding entries " amunt to a
speci fication of goods for the purpose of s. 10. On behalf
of the petitioner M. Pathak contends that only the nmention
of specific goods can ampunt to specification and mention of
goods in such general |anguage as " all goods other than
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those specified fromtine to tine in Schedule A and in the
preceding entries " cannot be said to be a specification of
goods. We are unable to accept this argunment. Wiile it is
true that nmention of specific goods is specification for the
purpose of s. 10 as also for the purpose of ss. 8 and 9 of
the Act, we see no reason to think that nention of goods in
a general way as " all goods other than those specified from
time to time in Schedule A and in the preceding entries " of
Schedule B itself is not a specification. W are of opinion
that the entry 80 in Schedule B is a specification of goods
within the meaning of s. 10 and as bidi-tobacco which the
petitioner purchased is not within either Schedule A or any
of the earlier entries in Schedule B, purchase tax under S.
10 is leviable on these purchases, at the rate nmentioned
agai nst Entry 80.

This brings us to the petitioner’s main contention that the
purchases took place outside the State of Bonbay. The
contention as stated in para. 11 of the petition is that the
pur chases would be. deened to have taken place in the State
of Madhya Pradesh, where the tobacco was delivered for
consunpt i on. At the hearing, however, it was not disputed
that the tobacco was delivered to the Conpany’'s Ranol
Branch within the State of Bonmbay whi ch nade the purchase.
The despatch by the Ranoli Branch to the conpany’'s head
office at Jabalpur is not a delivery as a direct result of
the sale.

It has been urged however that even though there was
delivery in Bonbay State, that delivery was not for the
purpose of consunption within Bonbay State;  and so, the
Expl anation to Art. 286 (1)(a) does not conme into operation
714

The sales tax authorities have proceeded on the basis that
as a direct result of the purchase goods were delivered in
the State of Bonbay for the purpose of consunption ' in the
State of Bonmbay. Unless that viewis shown to be wong, the
purchase nust be held to have taken place within the State
of Bonmbay and it will be unnecessary to consider the |arger
guesti on whether even if the Explanation be not applicable,
Bonbay State is entitled to tax.

The definite case of the petitioner is that the purchased
tobacco is delivered to it within the State of Bonbay as a
direct result of the purchase. The further —question that
has been raised is whether such delivery was for the purpose
of consunption in the State of Bonmbay. On behalf  of the
petitioner it was contended that after its delivery, the
tobacco was intended to be sent to the State of  Mdhya
Pradesh to be manufactured into bidis at that place. Al
that wused to be done to the purchased tobacco in the State
of Bombay was to have the stens and dust renoved from the

tobacco. Such renoval of the waste material, |ike stens and
earth, it is wurged, does not anount to consunption of
t obacco. It is further stated that the tobacco which is
despatched to the head office after renoval of the waste
material is not an article Cc commercially different " from
the tobacco purchased from the cultivators. In t he
respondents’ counter affidavit it is stated that " the

petitioners after purchasing raw tobacco from the
cultivators in the State of Bonbay, subject the raw tobacco
so purchased to process leading to its conversion into bid

pattis for i medi at e use in the manuf act ure of
bidis............... that nmarketabl e value of raw tobacco
and bidi pattis differs and that both these are comercially
different articles............... There was no further

affidavit filed on behalf of the petitioner to traverse the
avernents of the respondents that the raw tobacco is con-
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verted into bidi patti before it 1is despatched outside
Bonbay State and that the nmarket value of raw tobacco and
bidi patti differs. M. Pathak also con. ceded at the
hearing the correctness of the statenent that anybody could
go to the market to purchase the

715
article known as raw tobacco or Akho Bhuko and that he could
al so go and purchase fromthe market the article known as "
bidi Patti ". That itself is sufficient- proof that raw
tobacco and bidi Patti are distinct and different commercia
articles.
It is in the background of these facts that we have to
consi der the question whether tobacco was delivered in the
State of Bonmbay for consunption in that State. In answering
that question it is unnecessary and indeed inexpedient to
attempt an exhaustive definition of the word " consunption "
as used in the explanation to Art. 286 of the Constitution
The act, of consunption with which people are nost famliar
occurs when they eat, or drink or snoke. Thus, we speak of
peopl e consum ng bread, or fish or neat or vegetables, when
they eat these articles  of food; we speak of people
Consuning tea or coffee or water or wine, when they drink
these articles; we -“speak of people consuming cigars or
cigarettes or bidis, when they snoke these. The production
of wealth, as economists put it, consists in the creation of
" utilities ". Consunption consists in the act of taking
such advantage of the comodities and services produced as
constitutes the " wutilization " thereof. For  each commmo-
dity, there is ordinarily what is generally considered to be
the final act of consunption.~ For some commodities, there
may be even nore than one kind of final consunption. Thus
grapes nay be " finally consunmed " by eating themas fruits;
they may al so be consumed by drinking the wi ne prepared from

" grapes ". Again, the final act of consunption may in some
cases be spread over a considerable period of tinme. Books,
articles of furniture, paintings may be nentioned as
exanples. It may even happen in such cases, that after one

consuner has perfornmed part of the final act of consunption,
another portion of’ the final act of consunption nmay be

per f or med by his heir or successor-in-interest, a
transferee, or even one who has obtained possession by
wrongful means. But the fact that there is for —-each

commodi ty what nay be Considered ordinarily to be the fina
act of consunption, should not nake us forget ~that in
reachi ng
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the stage at which this final act of consunption takes place
the commodity may pass through different st ages of
production and for such different stages, there would  exi st
one or nore internediate acts of consunption. Thus, the
final act of consunption of cotton may be considered to be
the wuse as wearing apparel of the cloth produced from it.

But before cotton has becone a wearing apparel, it passes,
through the hands of different producers, each of whom adds
sone utility to the commpdity received by him There 'is

first the act of ginning ; ginned cotton is spun into yarn
by the spinner; the spun yarn is woven into cloth by the
weaver; the woven cloth is nmade into wearing apparel by the
tailor. At each of these stages distinct wutilities are
produced and what is produced is at the next stage consumned.
It is usual, and correct to speak of raw cotton being con-
sumed in ginning; of ginned cotton being consuned in
spi nning; of spun yarn being consuned in weaving; of woven
cloth being consuned in the making of wearing apparel. The
final product-the wearing apparel-is ultimtely consuned by
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men, wonen and children in using it a; dress. In the
absence of any words to limt the connotation of the word "

consunpti on to the final act of Consunption, it wll be
proper to think that the Constitution-nakers used the word
to connote any kind of user which is ordinarily spoken of as
consunption of the particular comodity.
Reverting to the instance of cotton, nentioned above, it
will be proper to hold that when raw cotton is delivered in
State A for being ginned in that State., it is delivered for
consunption in State A ; when ginned cotton is delivered in
State B for being spun into yarn, it is delivered for
consunption in State B ; when yarn is delivered in State C
for being woven into cloth in that State, it is delivered
for consunption in State C, when woven cloth is delivered in
State D for being nmade by tailor in that State into wearing
apparel, there is delivery of cloth for consunption in State
D, and finally when, wearing apparel is delivered in State E
for being sold as dress
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in that State, it is delivery of wearing apparel for con-
sunption inState E. Except at- the final stage of
consunpti on which consists in using the finished comodity
as an article of clothing, there will be noticed at each
stage of production the bringing into existence of a
commercial commpdity different fromwhat was received by the
producers. This conversion of a commodity into a different
conmercial commodity by subjecting it to sone processing, is
consunption with. iin the nmeaning of the Explanation to Art.
286 no less than the final act of user when no distinct
commodity is being brought into existence but . what was
brought into existence is being used up. ~At one stage of
the argunment what M. Pathak appeared to insist ‘was that
there nmust be destruction of the substance of the thing
before the thing can be said to be consumed. That takes us
nowhere, because we have still to find out what is meant by
destruction of the substance. It may well be said that when
a commodity is converted into ‘a commercially different
commodity its former identity is destroyed and so'there is
destruction of the substance, to satisfy the test™ suggested
by the | earned counsel. W think it unnecessary however to
enter into a discussion of what ampunts to " destruction "
as even wi thout deciding, whether there was destruction or
not, we think it proper and reasonable to say that whenever
a compodity is so dealt with as to change it into another
conmercial comodity there is consunption of " the first
commodity within the nmeaning of the Explanation to Art. 286.
Thi s aspect of consunption was pointed out by Das, J. (as he
then was), in State of Travancore-Cochin v. Shannugha Vil as
Cashew Nut Factory (1) at p. 113 of the Report. The
purchase there was of raw cashew nuts. Di scussing the
guestion whether the delivery of these nuts in Travancore
was for the purpose of consunption in that State, Das, J.,
observed: - - -
" The raw cashew nuts, after they reach the respondents, are
put through a process and new articles of commerce, nanely,

cashew nut oil and edible cashew nut kernels, are obtained.
It fol |l ows,

(1) [21954) S.C.R 53.
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therefore, that the raw cashewnut is consumed by the
respondents in the sense | have nentioned"

Das, J., here proceeded on the view that using a comodity
so as to turn it into a different commercial article anpbunts
to consunption, wthin the neaning of the Explanation to
Art. 286(1) (a)-a view which he had earlier indicated at p
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110 of the Report. W are not aware of any case where such
use of a comopdity has been held not to anount to
consunpti on.
It nust therefore be held on the facts of this case that
when tobacco was delivered in the-State of Bonbay for the
purpose of <changing it into a comercially di fferent
article, viz., bidi patti the delivery was for the purpose
of consunption. The purchases in this case therefore fal
within the neaning of Explanation to Art. 286(1)(a) and mnust
be held to have taken place inside the State of Bonbay.
There remains for consideration the objection that the
transactions took place in the course of inter-State trade
or comerce wthin the. meaning of Art. 286(2) of the
Constitution and the levy of tax was therefore prohibited by
the provisions thereof.  Even if these transactions were in
the course of inter-State trade, the bar of Art. 286(2) of
the Constitution ~stands renoved by the Sales Tax Laws
Validation Act,  for the entire period upto Septenber 6,
1955. ' The levy of tax for the period September 7, 1955, to
Sept enber. 29, 1955, would be illegal if these transactions
are in the course of inter-State trade. The petitioner’s
counsel however informed us that he did not want a decision
on his question and would not, in this case, press his
objection wunder Art. 286(2). It is unnecessary for us
therefore to decide whether the transactions in question
took place in the course of interState trade-or commerce
within the nmeaning of Art. 286(2) of the Constitution. As
the petitioner has failed to establish any, violation of its
fundanmental right, the petition is dismssed with costs.
Petition dism ssed.
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