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IN THE HIGH COURT OF EKARNATAKA Af BANGAL.ORE
DATED THIS THE Z7TH Day OF AUGUST 2081
BEFORE
THE HONM BLE MR.JUSTICE N.EUMAR

WRIT PETITION No. 21998 OF 2001

BETWEEN

1

THE MYBORE BUGAR CO LTD

SUGBAR TOWN, MANDYA-B71 482

REF BY ITE CHIEF ADMINISTRATIVE
OFFICER

« « »FETITIONER

{By Sri B T PRABHAKAR )

AND

1

SRI MOHANRAJ

8/0 SRI MUNISWAMY NAIDU
NOLG-1,  SUGAR TOWN
MANDYA~-G71 482

- » « REGFONDENT

(By Sri D LELAKRISHANAN )

DT.

THIS W.F. FILED PRAYING TO QUQSH THE AWARD
14.9.2000 FASSED BY THE LABOUR COURT, MYSBORE,

IN I.D. NO.5@Q/93.

THIS WRIT FETITION COMING ON FOR  HEARING

THIS DAY, THE COURT MADE THE FOLLOWING :

ORDER

etmesvommbesome’

The petitioner/management has challenged in

this writ petition the order of the labouwr court,

Mysore, in  I.D.No.5@/93  holding  that  the
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respondent/claimant is entitled to retire from
service with effect from 24.1.95 and award of
consequential benefits on the basis of  the said
date of retirement.

2 Brief facts of the case are as

hereunder:

The petitioner is a company manufagturing
SLGAar . The respondent was appointed as mason in
the year 1931. While joining the company he did
not furnish  his  date of birth. Subaequentiyg he

was working in the company as & driver. 5 N

dmcuméntary proof of date of birth was given by him

to  indicate hié age, the petitioner constituted
Medical Board for examining the reapondant and
gimilafly placed emploveess whq have nét given the
date mf'birﬁh or age at the time of entering into
service, The respondent was called upon to appear
hefore the Medical Board. The respdndent appeared
before the Medical Board. He was examined and the
Medical Board gave its report stating that the age
of the respmhdent as 3@ years as 0n_18.2.1?63{ n
the basis of the ‘said report the age of the

respondent was  entered as 30 vears in the service

register. The said fact was brought to the nwtiCﬁk//




of the respondent and he has given his consent for

fiving his date of birth as 18.2.1932 and he also

signed the service register giving his consent for

call the particulars indicated in the service

record.  In the year 1983 the petitioner published
a gradation list giving details regarding date of
birth, entering into service, designation etc. I
the said gradation list the date of birth of the
respondent was shown as 18.2.1932. At that point

of  time fhe respondent submitted a rapreﬁentatign

vdated 26.%.83% objecting the entry of his date of

birth in the service register as 24.1.1932 and
reguested to enter his date of birth as 24.1.1935
and in support of his contention he enclosed a copy

of the school transfer certificaﬁe issued by the

Government Middle School. However, he did not

pursue the matler thereafter. In the
petitioner/company the age of superannuation was 60
vears. Accordingly, the respondent attaih&d the

age of superannuation on  18.2.1922. However, by

‘oversight the petitioner did not retire the

respondent from service of the company on 18.2.92.
It is only on 2.3.9% & memo of retirement was
served on  the respondent wherein it was clearly

indicated that though the respondent had attained

the age of . superannuation on 18.2.92 itself thehv/f,



management did not retire him  from service by
mver~$ight} Therefore, it was intimated to him
that his retirement cumé% into effect from 2.35.93.
Thereafter the respondent filed a ﬁivili suit
(3.5.N@,277/9%  on 2.3.93 before the Munsiffs Cmurt;
Mandya, seeking a decree restraining the management
from giving effect to the memo dated 2LE.9E,
Further the re%pandent.mlﬁw sought an.int@rim order
of temporary  injunction. 'Howaverﬂ o 1@;3,?3 the
respondent has withdrawn the %uitvﬁtating that  he
would not  press the same and accordingly the suit

{

came to bhe dismissed. It is thereafter the
feﬁgmnd@nt gave a repraaantatimn'ldated’ 8,3.93
wstating that he has served the company for 48 vears
and since he has been retired from the company on
2.5.93%  he reguested tﬁe management to éettlé the
gratuity pavable to him at the earliest which cliam
has been paid. It is after settlement @f the
accounts the respondent filad ém application under
Section 1@(4)(%). o f e Industrial Dispute
(Karnataka Amendment) 1987, before the labour court
at  Mysore with é prayer to pass an award holding
that the retirement of the respondent on 2.5.93  is

premature and therefore he sought for reinstatement
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#BE dfiyer retrospectively from ?,E.QS witﬁ
continuity of aérvicen full backwages and other
ﬁmnaﬁquentiai henefits. |

Fe . The petitioner opposed the said
application by filing a detailed statement of
objeﬁtimnﬁn Thereafter an enquiry was held. The
‘reapmnd@nt examined himgelf as WhW-1 and one witness
was examinegd on  behalf of the petitimﬁar as MW-1
and documents  were produced on either side in
support of the respective claimﬂu The labowr court
€ fha oral and aocﬁmentary gvidence on record held
that the medical certificate issued by the Medica1 
Roard regarding the age mf the respondent cannot be
relied upon and in that connection he relied ona
judgment in  the case of ANIMA 3AHA -VB- THE STEEL.
ﬁUTHﬁRITY OF INDIA LTD., (1993 FLR 1197). Acting
on ﬁhe transfer certificate relied éﬁ by the
réapundwmt, e 1abéur court held that the date of
hirth of the respondent is 24.1.1933 and therefore
his termination before the age of superannuation on
2.3.199% is illegal. Therefore, the labowr cowrt
held that the petitioner/management was not
Jjustified in retiring the glaimant with effect from
PLEL9E. As the respondent had already attained the

age of superannuation on the date of the impugned

l—



award the labour court declined to grant the relief
of reinstatement but held the respondent is
entitled for hackwages fﬁr the period . from 2.3.93
to 24.1.95, It is against the said award of the

labour court the management has preferred this writ

petition,

4. Bri. B.CuPraﬁhakarg learned counsel for
the petitioner contended before me, the . labour
court was in total error in rejecting the report of
the Medical Roard and in relying on a transfer
certificate produced by the ré%pmnd@nt fﬁr the
first time in o the .year iwgx, He submitted, if

really the said transfer certificate was avallable

it was open to the respondent to have produced the

same either at the time of Jjoining the service or
at the time when he was ca}led wpon to appear
before the Medical Board for examination to
determine hi% ALE . He further 5ubmittéd that the
Fegpmndant not only did not object to the Medical
examination but he did not dispute the finding of
the Medical Board regarding his age and on  the
contrary e has signed the service register
accepting the correctness of the date of birth
given by the Medical RBoard. it is only when the

gradation list was published in the year 1983 for

L



the first time, he raised the objection by filing &

representation. However, he did not pursue the

matter for néarly a period of ten vears th@raaftér,

It is only after the service of the order of

ternination on  supegrannuation which was served on
him he has ralised the diﬁputé disputing the age and
date of birth. Therefore, he submits in - view of
the settlied legal position the llahaur court

compitted serious error  in dgnoring the medical

report and  in acting on the transfer certificate

which was produced for the first time in  the year
19683 and therefore he submits the impugned award of

the labour court is liable to be set aside.

.5. Sri; Lealakriﬁhhan, learned counsel for
the respondent *iam:)m:i,ﬂtvl:ac!,}l whern fh@ra is dmcumentary
proof of age and date of bhirth the medical report
would have no value., He further submitted before a
medical report could be acted upon thatbrepmrﬁ
shouwld be based on ossification test and also
radiological examination and in the absence of such
test being conducted the medical report of ﬁedical

opinion has no value in the eve of law. He also

mubimitted, as  inditially the petitioner waﬁ.

appainted in SBathanur Farm he was emploved only  at

the aga' of 1% yvears and therefore the finding of



- ] -

the Medical Board is incorrect and cannmt. be made
baaié for determining thé date of birth of the
respondent . When tﬁe labour court on proper
appreciation of the oral and documentary Qvid@ﬁce'
has recorded a finding  that thé medical report
cénnmt h@‘ accepted, whereas the date of birth in
the transfer certificate is éccéptable, this court
in  its Juwrisdiction under - Article 225 could not
intarferé. with the said. Finding of fact and
therefore he submits a case for intérference is not

macle out.

o In view of the afmreﬁaid facts and rival

contentions, what emerges is this :

’If is not in dispute  that  the réspmnd@ﬁt
joined - the service of thevpetiﬁimnar in the year
19281. At the'tima of joining the service he has
HDt“giQQN his dafe df_ hirth. No  reasons are
forthocoming fér not giving gia date of birth at the
time of 3minimg the service. If really he 'haa
mtudied iﬁ the school aﬁd he was in pmﬁgesﬁimn of é
transfer certificate, No reasons are givén fmrqﬁmt-
prmdqcing the same before the managemeﬁt. It is
ornly in the absence of proof of age of the

respondent the petitioner has constituted a Madicaﬁkfﬂ,/
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Foard not only to examine the respondent, but to

determina‘ the age of the persons who are Eimilafly
placed as that of the Fespmndent, Before the
respondent  was called upon  to appear hefore the
Medical Bmardlit Qas made clear to him  the reason
why he has to appear b@fof& the Medical Qwaf&. If
really, the respondent had no duubt'ahmut his date
of birth and he has studied in the Government
asrhool and he was in pmﬁaéﬁgimn of  the transfer
certificat@ which he now relies on, on the face éf
it appears to have been issued in the vear 1956 six
vears prior to the dafe of the medical examination
it was open to him to prﬁdmae the said certificate
and contend before the petitioner that there was no
necessity for hié eramination to decide his pobable
age. On the contrary he submitted himself for the
m@dical examination  and when it was made known to
him that tha probable date of birth of hig is
18.2.1932 accepting the same. he has signed his
service register in &mken of accaptance'ﬁf the said
date of birth. HNearly 11 yéar5 thereafter he did
not raise any objection to such entry being made in
the service register. It is only in the year 1983
whern the petitimnér published va gradation list
showing his date of birth as 18.2.1 EE,'fmr the

first time he raised his objections to the same by

h—



s lm .

submitting a representation and enélaaing‘alangwith

e representation the transfer certificate.

jHowavwrg thergafter he did not bother to  find vmut

what ‘happ@néd e his representation, whether thé

petitiorier has accepted his mbjecfimn and whether

any corrections have b@env madev in  the service

register. It is only on 2.35.1993 wheﬁ he has been

gerved with & communication informing him that as

he ﬁuperémnuated on 29.2.92 it%elf‘he should have
been retired, but by mistake he has been ﬁmntinuing:
in  service, hmwwvef, he is retired from service on

2.3.93, nearly one year after the actual age of

superannuation, he made an unsuccessful attempt to

challenge the entry of date of birth in the service

register by filing a suit. Frobably as no  interim

rmrder Cwas granted in the sald st he withdrew the

‘ﬁuit, made & requeﬁt'tm the petitioner to ﬁettle_
his gratuity amount and other service baﬁefitﬁ and

after collecting all the amounts he has raised he

present industrial dispute contending that his date

of bhirth is 18.2.1938 and not 18.2.1932.

T Tharefareﬁlﬁhm only question that would
arise fmr'mmnﬁid@ratian,isg in  the light of the

aforesaid facts, whether the labour cowrt was

=
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justified in accepting his contention that his date
of birth is 18.2.35 and not 18.2.1932 as opined by

the Medical Board.

#. The méurt below has rejected tﬁe opinion
of the M@dicai Board relying on the judgment of the
Calcutta High Court in the case of QNIMQ S0HA
MUahHE STEEL  AUTHORITY OF INDIA LTD.AND OTHERS
repgrted in  FLR 1993(67) F.1197. In the aforesaid
judgment the workman at the iima.mf Jjoining Emryica
declared her date of birth as 30th September 1975,
In suppaort of her contention she has enclosed an
affidavit affirmed by her uncle declaring her date
bmf birth as bher parents were dead at that tima,‘
SGhe had also passed matriculation examination in
the Univefﬁity of tCalcutta in 1939 and she has.
enclosed the mafriculatimn certificate which  did
not show  her date of birth. The column meaﬁt o
age having been left blank she had to give an
affidavit. When she made proposal for her life
inswrance policy she wanted hev‘data of birth to bé
caertified by her emplover. It im ih‘ that
connection her'vemplmyer called upon her to appear
before the Bediaal IBmard to show her date of
birth/age. She made a representation stating that

she would appear before the Medical Board as  an

-



obedient emploves  but any difference . with or
deviation from the date of birth declared by her
ard auppmft@d by affidavit would not be acceptable
to her. The Medical Board on examination gave her
age as 42 years & monthe on 3rd March 1977,
accwrdingiy her date of birth had been recorded as
falling on 3rd September 1934 whereas she gave the
gdate of birth as 3@0th September 19325, a difference
opf one  Year. It is in/that context that her date
of birth was altered according to the medical
report. The guestion arase, bhow far the authmrity
concerned would be justified in superseding the
declaration of the petitioner about her age made at
the time of her entry in the service, on the basis
af @@dical report subsequently obtained. It i  in
that context it is held that without any fear of
contraiction that the medical opinion about the age
pf a person, more so in the ﬂaée of adults, can
never be certain to the extent of telling the sxact
age of a person on & partic@lar date. On th@ bhasis
of physical features and fTactors such as teeth, )
height, weight etc., even if it> is possible for
medical experts to make an approdimate assessment
about the age ﬁf an  adult, such assessment can
never pronounce  bthe exact age on any particular

date. But it is generally accepted that a more

b
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reliable  assessment about age can be made by
conducting ossification test. It is however the
contention of the petitimnaf that in  her case no
cessification test was made. Therefore, ha?ihg
vregard to the facts of that‘caﬁeg the cmuft held
that as the \differencalbetween the age mpineﬁ by
the medical assessment and the age declared by the
petitioner and affirmed in the affidavit was o ly
ane year which falls within tﬁe range of the .
acknowledged possibility of variation of the age
caliﬁratéd by medical opinion, the age declared by

the medical board was not acceptable.

P In the instant case the raﬁpondént‘ has
‘ot given his date of birth at the time of joining
service, hsa did not give his date of birth even at:
wthg time w?’ medical examination. Gfter medical
Cexamination he did not challenge the correctness of
the same. Qn the contrary he accepted the
correctness of the said report by  signing the
service register. HMNow the difference in age given
by him  and the madical board " is roughly three
years. Under these circumsténcegg the court below

was in total error in wrongly applying the law laid

b~
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down in the atforesald judgment to the facts of this:
case and rejecting the medical opinion given by the

Maedical Board.

18. The learned counsel for the petitioner
relied 0n>a Judgment of the Bupreme LDowt in  the
case of BHﬁﬂﬁf COkING OCOAL LTD. -VS-~ PRESIDING
OFFICER AND &&GTHEQ (1QQé‘I LLJ 453%) where it has

heen held:

The Industrial Tribunal was not
Justified in setting asicde the
medical opinion regarding the age of
the workman determined by the

Medical Board constituted by the
Management. No objection was raised
bhefore the Tribunal  regarding the
competency of the doctors
constituting the Medical Board. The
medical  examination of the Civil
SBurgeon could not be any different
than that of the Medical Board
constituted by the Management. The
findings of the Tribunal was based
on surmises and conjectures. In
fact the workman did not challenge
the opinion of the Medical Board
constituted by the management, which
determined the age of workman as 58
years and on that basis the workman
was retained in service for 2 more
years. Hence the dispute raised by
the workman after retirement is
wnjustified.

He also relied on the judgment of the Calcutta High
Court in the case of FATEH ALAM KHAN -VE8- TEA

TRADING CORFORATION OF INDIA & OTHERS (1994 I1 LLJ

1175 wherein it has been held as under: hb///,



The respondents acted Rfalulyl thes
medical examination report for
determining the age o f the

petitioner while the petitioner
religd  upon the purported  School
Leaving Certificate. It was
incumbent upon  the respondents to
ascertain the date of birth of the
petitioner for his service purposes
and they preferred to act upon the
madical examination report which was
there in the record from the very
time of Jjoining of the petitioner in
SBErVICE. It cannot be said that
respondents  acted arbitrarily or
malafide in determining the date of
birth of the petitioner on the basis
of the medical examination report.
The materials on records are not of

such clear nature as can  lead the
court to any clear conclusion that
the purported School Leaving

Certificate «can be or ought to have
been. accepted as on unimpeachable
piece of  evidence on the point. It
cannot be saild that the respondents
acted arbitrarily or malafide in
refusing to act upon  the School
Leaving Certificate.

The Bupreme Court in the case of JAYAMALA -V&- HOME
SECRETARY , GOVERNMENT OF  JAMMU  AND  KABHMIR AND

OTHERS (AIR 1982 BUPREME COURT 1297) dealing with a

medical report has held as under:

However, it is notorious and one can
take judicial rmotice that the margin
of  error  in age ascertained by
radioclogical examination iz two

vears on either side. h@///
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1i. Therefore, in view of the aforesaid
legal posdition the opinion df the Medical Board
cannot be so  lightly rejected. nly in a case
where an entry is made in the service register
hased on the date furnished by the workman or based
on the school records, 1f such date is to be
altered on the basis of the opinion of the Medical
Board the said rapart has  to be scrutinised
carefully to find out whether the said opinion is
hased  on &gﬁificatimn test and radiclogical

@xaminatimn and  that too when the difference

13

hetween the two dates is more than two vears. Bt

in a case where at the time of joining duty no date
of birth was given by the employee and when she was

called upon to appear before the medical board, he

appegars  without any protest and has not challenged

the report and contrary accepts it, he cannot  be
permifted to challenge the said opinion at the fag
end of his aa&e&r that too before retirement. If
the date of birth as entered in  the  service
register has remained for considerable long period
without any protest that cannot be altered at the

fag end of the career of the employee just before

retirement or after retirement. h@///’j
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12. In the instant case, the respondent has
choosen to challenge this entry after retirement.

In fact, on the basis of the said medical report

the petitioner ought to bave been retired one year

prior to the actual date of retirement. By mistake
commi tted by the management he had the benefit of
one  extra vyear of service and it is thereafter he
is trying to challenge the date/ of hirﬁh in  the
service register.  Even if the theory of allowing
one year either %ide ig apﬁliedf to - the Tacts of
thiﬁ.ca%ég the respondent has been retired one vear
after the said date of birth given by the ﬁedical
Board. When the medical examination was cﬁnducted‘
in 19462, nearly iafter 0 years in 1993,  the
management canﬁmt he espected to produce the.
records to éhaw that »ogsificatiun test was
conducted at that time, and am,tﬁat hasis his age
was  determined, when immediately after the medical
examination the same was not challangéd o that
ground and on the contrary the age determination
waﬁ accepted. The labaﬁr court was in total ;errmr
in rejecting the report of the Medical Board and
aczcepting the entry in thé'tranafer certificate and
awarﬁing paymenf of back wages from the dafe’of his
reﬁirement till the date of his superannuation as

contended by him. k Therefore, I am of the opinion

-
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the impugned order passed by the labour court

cannot be sustained and accordingly it is set

aside. Hence I pass the following order.

Rule made absolute. Wit Fetition i

allowed. Farties to bear their own costs.

. o 84/ upgg



