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ACT:
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JUDGVENT:

ORDER

Leave granted.

We have heard the counsel on both sides.

The contenpt proceedi ngs sought to be taken out
agai nst the respondent s- bui | der s/ devel opers on the
ground that the order passed by the H gh Court on
23.3.1992 in Wit Petition Nos.923/92 and 5710/91 has
been violated on the prenise that in spite of /the
i njunction order granted in terns of para (f) extracted
in the inpugned order, the devel oper is proceeding wth
the construction in plot No.57, the prayer was turned
down by the H gh Court. It is an admtted fact that two
civil suits cane to be filed by the owner, RM Milla
Trust, in the civil Court and those suits now stand
decreed. As at present the decrees are not subject
matter of any appeals. Under these circunstances, the
H gh Court proceeded on the footing that when there is
a valid decree passed by civil Court to proceed with
the construction of the flats in plot No.57, the action
taken by the builder is not in violation of the order
of the H gh Court. Wich so holding the Division Bench
in the inpugned order also pointed out thus:

"We are, however, not inclined to

hold that there is any contenpt or

t hat any restraint or der i s

necessary."

In view of that finding the contenpt proceedi ngs
were closed holding that whatever construction is done
woul d be subject to the final orders in the wit
petitions.

Shri Gopal Subramaniam |earned senior counsel
contended that though the owner of the land, nanely,
Ms. RF. Milla Trust, has been given the right to the
devel oper to construct the building in accordance with
law, yet the construction, is in violation of law. The
appel | ants approached the Hi gh Court that the builders
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are causing environnental degration and the matter is
pending. Interim injunction was issued restraining the
builders to proceed with the construction except in
accordance with the certificate issued by the Coll ector
and the rules contained in Appendix 'S to the
Devel opnment Control Rules for Pune. The owner had
secured injunction inthe civil suit by way of a
declaration on a msrepresentation that the wit
petition pending in the H gh Court were di sposed of and
that there was no stay granted by the H gh Court to

proceed with the construction in plot No.57. It is
contrary to the record, nanely, wit petitions are
pending and injunction order is still subsisting.

Though the appellant is not a party to the proceedings
inthe suit, the developer, who got his right fromthe
owner and proceeded pursuant thereto, is also bound by
the orders of the H gh Court ~where he is eo-nom nee
party respondent. The H gh Court ought to have taken
serious view of the matter as the procedure adopted in
the civil  suit is nothing but to circunvent the orders
of the H-gh Court. In that perspective, the Hi gh Court
ought to have taken serious note of the violation of
its orders and proceeded for contenpt in accordance
with | aw.

May be, as contended by Shri Gopal = Subramani am
the view is possible. But the H gh Court was not
inclined to pursue further action against the devel oper
and held that it 'was not in violation of ‘the H gh
Court’s orders. In the viewthe H gh Court had taken
we do not think that it is a case for us tointerfere.
However, it would be open of the appellants to seek
such remedy as is available under law to have the
decrees of the civil court assailed in an appropriate
forum and seek such directions as nmay be deened
necessary to be consistent with the orders of the High
Court so long as the wit petitions are pending. W do
not make any further observations in this regard.

Shri  Baroocha, t he | earned Seni or counse
appearing for the respondents, in fairness has stated
that the Hi gh Court did not intend to vary the order of
interiminjunction granted in terns of prayer (f)’. He
contended that the respondent is proceeding only in
accordance with the rules contained in appendix 'S to
the Devel opnent Control Rules for Pune and the
certificates given by the Collector and that his
proceeding with the matter is not in violation of the
order granting injunction on 23.3.1992. W are not
concerned with that controversy in this case. If there
is anything, appropriate action would be in the High
Court itself.

It is made clear that so long as the order - of
i njunction granted by the H gh Court on 23.3.1992 is in
force and is allowed to remain in force, no
construction can be made contrary to the directions
contained therein. Any construction should be only
consistent with the order and no further order

We also nake it clear that the observation nade by
the High Court that "we are, therefore, prim facie of
the opinion that initiation of the buildings on plot
No. 57 does not appear to be in breach of the rules”
does not warrant such a finding in the contenpt
pr oceedi ngs.

The appeal is disposed of with the above
observations. No costs.
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