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RAVEENDRAN, J.

These matters relate to certain alleged unauthorized structures put up
in plot no. X X, XIIA later renunbered as Plot Nos. 7 to 10 of Palton
Road Estate, Saboo Siddi que Road, Munbai” - 40 bearing Cedestral Survey
No. 14/ 1504 of Fort Division, Minbai, belonging to the Central Wrks
Publ i c Departnent, Government of India. The said land, it is alleged, was
| eased to one Mohanedbhai Abdul | abhai Mboni m under | ease-deed dated
6.7.1939. The said property was thereafter known as Moni m conpound.
2. According to the petitioners, the said tenant - Mhanedbha
Abdul | abhai Moonim who was carrying on-busi ness therein under the
nane of M's Abdul | abhai Fai zul | abhai, assi gned his business to Ms
Abdul | abhai Fai zul | abhai Private Ltd, a conpany pronoted by him in or
about the year 1947; and the said conpany |let out several portions thereof
to different sub-tenants. It is alleged that Abdull abhai Faizul |l abhai Private
Ltd assigned all its right, title, interest and claimin the said property to Ms
A obal Marketing, a partnership firm under deed of assignment dated
21.9.2000, for a consideration of Rs.18 Lakhs, on 'as'is, where is basis’
subject to the condition that it shall be the sole responsibility of the
assignee to obtain tenancy/occupancy/ possessory rights of the assignor in
respect of the said property and to continue to use and enjoy the said
property on such terns and conditions that the CPWD nay stipulate in that
behal f.

3. It is alleged by the petitioners that G obal Marketing obtained
possessi on of various portions of Moni m Conpound fromthe respective
sub-tenants, made i nprovenents/partitions in the existing old structures
and then let out the sane to different sub-tenants (who are the petitioners
herein) in the year 2001-02. It is further alleged that the Minicipa
Corporation of Greater Munbai (Brihan Munbai Municipal Corporation

for short 'the Corporation’) issued seven show cause notices dated
13.5.2003 foll owed by final orders dated 2.9.2003 under section 351 of the
Munbai Muni ci pal Corporation Act, 1888 (' Act’ for short) to renove/ pul

down seven unaut horized and illegal structures in the said prenises
(Mooni m Conpound). The occupants of these seven structures filed seven
suits (O S. Nos.4344 to 4350/2003) in the Gty Cvil Court, Minbai and
obtai ned a tenporary injunction (by conmon order dated 25.11.2003)
restraining the Corporation fromtaking action in pursuance of such notices.
The seven appeals (A O Nos.1024 to 1030/2003) filed by the Corporation
agai nst the said order of tenporary injunction were allowed by the Bonbay
H gh Court by common order dated 21/22.2.2005 and the tenporary

i njunction was vacated. These petitions seeking special |eave are filed
agai nst the said common order of the High Court. We will briefly refer to
each case separately.
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SLP(c) No.9479/2005 (fromL.C. Suit No. 4345/2003/ A O
No. 1025/ 2003)

4. It is alleged that one Abdul Samad was carryi ng on busi ness under
the nane and style of "Ato Z Auto Garage’ in a portion of Monim
Conpound; that he surrendered possession of the said portion to d oba

Mar ket i ng who converted the shed situated in the said portion, that is
Sout h- Eastern corner, into 33 shops and | et out the said shops to different
tenants [ Seema Arshad Zaheer & Ors.] under various unregistered tenancy
agreenent s.

5. The Muni ci pal Corporation of Geater Minbai [Brihan Minba

Muni ci pal Corporation, for short the 'Corporation’] issued a notice dated
13.5.2003 under section 351 of the Munmbai Muni ci pal Corporation Act

1888 [' Act’ for short] to the occupants thereof namely Mhanmedbha
Abdul | abhai Mdoni mand A® R Shai kh (one of the partners of d oba

Mar ket ing) alleging that an unauthorized structure with brick masonary
wal | s and 'A. C.~ Sheet roofing neasuring 17.5m X 7m (with a sl oping roof

of 3.50mon one side and 3.10m on the other) had been unauthorizedly
constructed, and calling upon themto show cause why the said

unaut hori zed constructi on should not be renoved or pulled down. A reply
dated 26.5.2003 was sent through counsel by 33 occupants of the said
Building, to the said notice, alleging that the entire property (Monim
Conpound) neasured 2766 sq.yds., that it had several structures, that the
structure in regard to which the notice had been issued was in existence
even prior to 1961-62 and was earlierin the occupation of Abdul Sanad

who was carrying on business therein under the name and style of Ms Ato
Z Auto Garage, that the said structure had been assessed to nunicipal tax
by the Corporation and provided with electricity and water connection, that
Abdul Samad who was running Ato Z Auto Garage surrendered the said
structure in his occupation to G obal Marketing, and that 4 obal Marketing
partitioned the said existing structure into 33 shops and | et out those shops
to 33 tenants. It was contended that as per the policy of the Corporation
contained in its Grcular dated 11.11.1980, all non-residential structures,
aut hori zed or unauthorized, which were in existence prior to datumline
(1.4.1962) were to be "tolerated" ‘and regul arized, and therefore, the said
structure should not be denolished.

6. The Conmi ssioner of the Corporation after considering the

obj ections received in reply to the notice dated 13.5.2003 and the
docunents produced by the objectors, passed a considered order dated
2.9.2003 holding that the objectors have failed to prove that the structure
whi ch was the subject matter of the notice, existed prior to the datumline
(1.4.1962) or that it was subsequently constructed authorisedly. He,
therefore, directed the said unauthorized construction to be renmoved within
15 days failing which it would be denvoli shed.

7. Feel ing aggrieved, the 32 occupants of that structure (Seema Arshad
Zaheer and O hers) filed L.C. Suit No. 4345/2003 in the City Cvil Court,
Munbai for a declaration that the notices dated 13:.5.2003 and 2.9. 2003

were illegal and for a permanent injunction restraining the Corporation
fromtaking any action pursuant to the said notices. They also noved a
notice of notion seeking a tenporary injunction restraining the

Corporation fromtaking any action in respect of the said structure. The
City Cvil Court passed a conmon order dated 25.11.2003 (in the said suit
and connected suits relating to simlar suits filed by occupants of other
structure in the said property), granting a tenporary injunction restraining
the Corporation and its officials fromtaking any action in pursuance of the
noti ces dated 13.5.2003 and 2.9. 2003 respectively.

8. The Corporation challenged the said tenporary injunction by filing
an appeal before the Bonmbay High Court in A O No.1025/03. A |l earned

Si ngl e Judge of the Hi gh Court, by judgnment dated 21/22.2.2005 (passed in
the sai d appeal and connected appeal s) set aside the order of the tenporary
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i njunction granted by the City Civil Court and dism ssed the notices of
notion for tenporary injunction. Leave is sought in this special |eave
petition [SLP(c) No. 9479/05] to chall enge the said order

9. The trial court was of the viewthat the plaintiffs had established
prima facie that the structure in which the 33 small shops were situated

was in existence for several years and was assessed to property tax, and
therefore, the plaintiffs were entitled to the tenporary injunction sought till
di sposal of the suit. On the other hand, the H gh Court held that the
occupants-plaintiffs had failed to make out a prinma facie case that the
structure was authorized, or put up prior to 1.4.1962, and that the trial court
had, w thout noticing and drawi ng correct inferences fromthe docunents,

had proceeded in a very vague manner. The High Court, after referring to

the docunents in detail, has concluded that the structure was of recent

origin and unaut horized and there was no justification for staying the action
in pursuance of the notices dated 13.5.2003 and 2.9.2003. The question for
consi deration is whetherthe order of the Hi gh Court calls for interference.

10. The docunent's produced show that the Corporation had earlier

i ssued a notice dated 21.10.1991, under section 351 to Abdul Sanad
carryi ng on business under the nane of Ato Z Auto Garage alleging that a
L- shaped structure had been constructed in the Moni m conmpound (as

shown in the sketch annexed to the notice). It showed that by using the
conpound wal | as the support wall, and by fixing MS Poles parallel to the
conpound wal | and using M angle purlins and AC sheets and G |. sheets,

a structure (longer wing of the L-shaped structure neasuring 18.15m X

4.25 mand shorter wing nmeasuring 2.5m X 2.7 mw th an average hei ght

of 3nm) had been unauthorisedly constructed. The notice called upon Abdu
Samad to show cause why it should not be pulled down. Abdul Sarmad fil ed

a Long Cause Suit no. 8446/1991 in the Cty Cvil Court, Bonbay to
restrain the Corporation fromenforcing the said notice. On 5.11.1991, on a
noti ce of notion noved by the said Abdul Samad, the City G vil Court
granted an ex parte interimtenporary injunction in the said suit restraining
the Corporation fromgiving effect to the notice dated 21.10.1991. During
pendency of the said suit, a final order dated 27.12.1996 was nade by the
Corporation in regard to the said unauthorized structure. Abdul Samad, by
anot her notice of notion sought atenporary injunction, and the court by
order dated 22.1.1997 granted anot her tenporary injunction restraining the
Corporation fromtaking any action in pursuance of the said notice dated
27.12.1996, subject to Abdul Samad filing an undertaking not to carry out
any additional construction, alteration, or extension to the suit property. In
view of the said tenporary injunctions, the unauthorized structure could
not be denolished by the Corporation. Subsequently, the said suit (LC Suit
No. 8446/1991) was di sm ssed for non-prosecution on 10.12.1998. No

attenpt was nade to revive the said suit and the di smssal becane final. It
woul d appear that Abdul Sanmad thereafter delivered possession to 3oba
Marketing. It is also evident that between 2001-2002, d obal Marketing
either dismantled the said unauthorized construction (subject matter of
noti ce dated 21.10.1991) and put up a new unauthorized structure inits

pl ace, or nade extensive extensions/additions/alterations to the said

unaut hori zed structure and converted it into 33 shops. It is in these

ci rcunst ances, a fresh notice under section 351 of the Act was issued by
the Corporation on 13.5.2003 followed by final order dated 2.9.2003.

11. In the neanwhile, it would appear that the partners of d oba

Mar keting were found to be engaged in organi zed crinme and the Specia

Court functioning under the Maharashtra Control of Organised Crines Act,

1999 (MOCA Act) passed an order dated 19.5.2003 in MCOC Speci a

Case No. 3 of 2003, appointing a Receiver to take possession of the entire
property with the structures thereon. In the said suit, the special court has
made an order directing the Corporation to take action only by follow ng

due process of |aw.

12. The petitioners assert that the 33 small shops in their possession have
been carved out of the existing structure wherein Ato Z Auto Garage was
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run. In para 15 of the plaint, the petitioners alleged that 'the structure
nmentioned in the notice issued in the year 1991 and the suit structure which
is the subject matter of the inmpugned notice and present suit are one and
the sane.’” There was already an order for denmolition of the said structure
by the Corporation in pursuance of the notices dated 21.10.1991 issued
under section 351 of the Act. The challenge thereto in LC Suit No.

8446/ 1991 having ended in dismssal, the said order for denolition becane
final. The structure could not be denolished in pursuance of the earlier
noti ce, on account of the pendency of L.S. Suit No.8446/1991 and the
orders of tenporary injunction granted therein. Wen the suit was

di sm ssed and when it was found that the said structure has been either
extended or replaced by a new structure, action was rightly taken by the
Cor poration, by issuing the notice dated 13.5.2003 followed by trial order
dated 2.9.2003. Admittedly, no plan was sanctioned in regard to the
structure. No docunent i's produced to show that the structure in question
exi sted prior to or on the-datumline 1.4.1962. The docunments produced
only show that a tenporary shed was unauthorisedly put up in the year

1991 and the order for its demolition has becone final. The H gh Court

was, therefore, justified in vacating the tenporary injunction

13. Sone docunents were produced to show that Abdul Samad was

running an Auto Garage in an area neasuring about 81.158 sg. neters and

he took permi ssion to-use an additional space of 70 sq. feet for the Auto
Garage; that the small tenporary structures were erected in the 1970s; and
that those had been replaced by an unauthorized structure in the year 1991
leading to the first notice by the Corporation and again by another

unaut hori zed structure in the year 2002-03 |leading to the second notice by
the Corporation dated 13.5.2003. Sone ot her docunents produced by the
petitioners refer to existence of structures bearing Ward Nos. A3357,

A3358 and A3369, but a careful exam nation of the docunments shows that

they do not relate to the area in question which were earlier in occupation
of Abdul Samad, (A to Z Auto Garage) or to existence of the present
structure prior to 1.4.1962. Petitioners also produced certain docunents to
show that there were, in fact, two structures in the prenises prior to
1.4.1962 which had been assessed to nunicipal tax by producing

documents relating to the same. Moni m conpound i s a huge property,

nmore than half an acre in extent. (The two old structures were denolished
and in their places two new structures (in the occupation of Sara Shoppee
and Sahara Shoppee) have conme up, constructed inthe year 1997 and 2001
respectively, after obtaining licence. Therefore, mnmerely showi ng that sone
structures had existed prior to 1.4.1962 and assessed to tax, is not sufficient
unless it is shown the demolition order has been passed-in regard to that
structure. W& are concerned with the structure on the South-Eastern portion
corner which was earlier in occupation of Abdul Sanmad, proprietor of Ato

Z Auto Garage. No docunent is produced to show that any structure of the
size or shape now existing, existed prior to 1.4.1962 in the said area. Nor
any document is produced to show that any |icence/sanctioned plan was
obtained for putting up the existing structure at any point of tinme. The
Conmi ssioner of the Corporation in his final order dated 2.9.2003 has

consi dered the docurments and found that they did not establish that the

exi stence of the structure in regard to which the notice was issued. The

H gh Court has al so considered these docunments and found themto be not

rel evant. Therefore, this S.L.P. is liable to be rejected.

SLP (C) No. 9490/2005 (fromL.C. Suit No. 4344/2003/
A. O. No. 1024/ 2003)

14. This relates to another structure in Moni m Conpound neasuri ng
11.30 mx 6.60 m(with a height of 3.10 mon one side and 3.50 m on the
other side) with brick nasonary walls and A . C. sheet roofing. The structure
is situated on the Southern side of the Mboni m conpound property and lies
bet ween Sara Shoppee on the Western side and the unauthorized structure
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which is the subject matter of SLP (c) No.9479/2005 on the Eastern side.

15. Mohd. Hajif A Hamid and 16 others filed L.C. Suit No.4344/2003 in

the City Cvil Court, Miunbai for quashing the notices dated 13.5.2003 and
2.9.2003 issued by the Corporation and for an injunction. These occupants

al so clained that the structure (which has been divided to small shops and

et out to themby d obal Marketing) was earlier in the occupation of

Abdul Samad (A to Z Auto Garage). The docunents relied on and

contentions urged are the sane as those in SLP (c¢) No.9479/2005. This

petition is liable to be rejected for the reasons stated above, for disni ssing
SLP (c) No. 9479/ 2005.

SLP (c) No.9688/2005 (fromL.C. Suit No. 4346/2003/ A O No.
1026/ 2003

16. This relates to another structure consisting of ground plus two floors
with brick nasonary walls neasuring 38.35 mx 3.85 mwth a ground fl oor
(height 3.2 n, first floor (height 3.2 m and second floor with AC sheet
roofing (2.85 M on one side and 2.55 Mon the other). The structure is
situated north of the Sahara Shoppee in Moni m Conpound, in the set

back area between the northern boundary wall and Sahara Shoppee.

17. One Fati mabi Abdul Rehman Shaikh filed L.C. Suit No.4346/2003
inthe Gty CGvil Court, Minbai, in regard to the said property for
declaring the notices dated 13.5.2003 and 2.9.2003 issued by the
Corporation as illegal and for an injunction. She clains to be the tenant of
the premnises under G obal Marketing. She also clainmed that the structure
was earlier in the occupation of “Abdul Samad (A to Z Auto Garage).

18. The facts of the case and the docunents relied on are the sanme as
earlier cases, dealt with in SLP [C] No.9479/2005. In fact the structure in
guestion by the side of the northern boundary has nothing to do with the
area or structure on the south-eastern side of the property which was in
occupation of Ato Z Auto Garage. No docunent is produced to show the

exi stence of any old structure in'the area where the present structure is
situated. For the reasons stated in regard to SLP (C) No.9479/2005, this
SLP is liable to be dism ssed.

SLP(c) No. 10294/2005 (fromL.C. Suit No. 4349/2003/A. O
No. 1029/ 2003)

19. This relates to an unauthorized structure measuring North to South:
35.80m and East to West 4.20m constructed in the set back area on the

Western side of Moni m compound with brick masonary walls. The

structure consists of a ground floor (150.36 sq.m) and part first floor (92.4
sg.m). It abuts the structures of Sara Shoppee and Sahara Shoppee as al so

the unaut horized structure which is the subject matter of SLP (C

No. 10095/ 2005.

20. M Yunus M Ali and 41 others filed L.C. Suit No. 4349 of 2003 in

the City Cvil Court, Munbai for declaring the notices dated 13.5.2003 and
2.9.2003 issued by the Corporation as invalid and for a pernanent

i njunction. They clained that the present structure was earlier in the
occupation of one ZzZulfikar son of Masook Khan, who was carrying on

busi ness under the nanme and style of 'Masook & Sons’, and that the

structure formed part of the property assigned the No. A3357-58(1) and
assessed to nunicipal tax. They rely on the property register extract for the
year 1997 to contend that the property bearing ward no. A3357-58(1) was
assessed to property tax prior to 1961-62. As in the earlier cases what is
significant is that no document has been produced to show that the

structure is an authorized structure constructed after obtaining a sanctioned
pl an and licence nor is any document produced to show that the said
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structure existed prior to datumline 1.4.1962 so as to attract the benefit of
the Corporation circular dated 11.11.1980. On the other hand, the

Cor poration contends that earlier there was a snaller unauthorized

structure in that portion of Moni m Conpound and it had issued a show

cause notice dated 21.10.1991 for its denolition; and the present

unaut hori zed structure of a |arger area had been put up in 2001-02. Wile
the docunents produced show t he existence of sone snaller unauthorized
structure in Moni mconpound around 1990, they do not show or refer to

the structure of the neasurenments now existing. The High Court after
referring to the docunents (in paras 29 to 31) has rightly recorded a clear
finding after that none of the docunents show the exi stence of the structure
in that area prior to 1.4.1962.

SLP(c) No. 10280/ 2005 (out of L.C. Suit No. 4347/2005/ A Q No.1027
of 2003)

21. Thi's relates to an unauthorized structure nmeasuring East to West
13.4 Mand North to South : 12.8 M (in all 171.52 sg.m) situated on the
Eastern side of Mooni m conpound, to the south of Sahara Shoppee and

north of the unauthorized structure which is the subject matter of SLP (c)
No. 10016/ 2005.

22. Dawood Vadi a Hussain and 7 others filed L.C. Suit No. 4347/2003
inthe Gty CGvil Court, Minbai alleging that they were the occupants of

di fferent portions of the said structure. They alleged that the said structure
was earlier in the occupation of Crescent Gas Supply Agency who had

been granted trade |icence by the Corporation and the structure was in

exi stence prior to 1.4.1962. It is stated that Crescent Gas Supply Agency
surrendered the prem ses to Gobal Mrketing who converted the structure

into several shops. None of the docunents produced disclose or establish

that the said structure was in existence on or before 1.4.1962 or that it was
constructed thereafter after obtaining licence and sanction plan. A copy of

i cence dated 29.3.1983 issued by the Corporation to Crescent Gas Supply
Agency is produced. This merely shows that |icence was granted to keep

26 gas cylinders in the prem ses of Moni m conpound and does not show

the size of the structure or the age of the structure. In fact, it is stated that
the Corporation had issued a notice dated 15.12. 1987 under section 351 of

the Act to Crescent Gas Supply Agency allegi ng that an unauthorized

structure measuring 8.35 mX 4.65m (in-all 38.83 sq.m) wi.th brick

masonary wal |l s and Shahabad fl ooring had been put up and cal |l ing upon

themto renove the sane. Even assum ng such structure was situated in the
area which was earlier occupied by Crescent Gas Supply Agency in the

year 1987, it is evident that unauthorized additions have been subsequently
made to such structure which was in existence in 1987 or it has been
denol i shed or replaced by a new unaut horized structure. Further, there is
nothing to show that even the structure mentioned in the notice dated
15.12.1987 was in existence on or before 1.4.1962. The High Court after
referring to the docunents in detail (in paras 20 to 25) has rightly recorded
a finding that there is no evidence to show that the present structuredis the
shed of Crescent Gas Supply Agency or that it was in existence on or

before 1.4.1962.

SLP(c) No. 10095/2005 (out of L.C. Suit No. 4348/2003/A O No.1028 of
2003)

23. This relates to an unauthorized structure nmeasuring East to West:
15.40m and north to south: 12.70m (in all 195.58 sg.m) on the western
si de of Mboni m conpound constructed with brick masonry walls and AC
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sheet roofing. The structure is squeezed between the Sara Shoppee on the
sout h and Sahara Shoppee on the north.

24. Ml. Ri zwan Tai bani and 31 others filed L.C. Suit no. 4348/2003 for
declaring the notices dated 13.5.2003 and 2.9.2003 as illegal and for

per manent injunction restraining the Corporation frominterfering with the
said structure. In the plaint, they alleged that the said structure was earlier
in the occupation of one Zulfikar son of Masook Khan, who was carrying

on business in the name and style of Masook & Sons and 4 obal Marketing
obt ai ns possession fromthe said tenant and divided theminto 32 shops. It

is alleged that the structure has been in existence prior to 1.4.1962. On the
ot her hand the Corporation contended that a show cause notice was issued

on 21.10.1991 in regard to an unauthorized structure nmeasuring 10M x

6.9M (in all 69 sq.m) in the occupation of Masook & Sons. The facts of

the case and the docunents relied on are sinilar to those in SLP (C) No.
10294/ 2005. The Hi gh Court has consi dered the docunments in detail (in

paras 26 to 28) and rightly recorded a finding that there is nothing to show
that the existing structure was earlier in the occupation of Zulfikar (Msook
& Sons) or that the structure existed prior to 1.4.1962.

SLP(C) No.10016/ 2005 (fromL.C. Suit No.4350/2005/A. QO
No. 1030/ 2003) :

25. This relates to an unauthorized structure measuring about east to
west : 18.4M and northto south : 9.10 M (on the eastern side and | esser
neasurenent on the western side) with ground floor and first floor of a
total constructed area of 323.76 sq.m The structure is situated on the
eastern side of Mbonim Conpound wi th the unauthorized structure which

is the subject matter of SLP [C] "No. 10280/ 2005 on the northern side and
vacant space and thereafter the unauthorized structure in SLP {C

No. 9479/ 2005 on the southern side.

26. Asma Mohaned Rafique and 11 others filed LC Suit No.4350/2003

on the file of the Gty Cvil Court, Minbai, for declaring the notices datd
13.5.2003 and 2.9.2003 as illegal and for a permanent injunction

restraining the Corporation frominterfering with the said structure. In the
pl ai nt they vaguely allege that the structure was part of a structure earlier in
the occupation of Ms. New Sangam Transport Conpany. The Hi gh Court

has considered the material in detail (in paras 32-34) and found that

nothing is produced to show the existence of any structure earlier, in
particul ar on or before 1.4.1962. It was obviously put up during 2001-02.

Comon subni ssi ons

27. Learned counsel for the appellants submitted that a tenporary
injunction granted by the trial court in exercise of its discretion, should not
ordinarily be interfered by the appellate court, by re-appreciating the entire
materi al merely because another view is possible, It is also submtted that
refusal of tenporary injunction would lead to i nmedi ate denolition

causing of irreparable injury to the petitioners and rendering their suits

i nfructuous. Strong reliance is placed on the foll owi ng observations of this
Court in Wander Ltd. v. Antox India P. Ltd. [1990 Supp SCC 727] in regard

to grant of temporary injunction and interference by appellate courts in
regard to such discretionary order

"Usual ly, the prayer for grant of an interlocutory injunction is at a
stage when the existence of the legal right asserted by the plaintiff
and its alleged violation are both contested and uncertain and

remain uncertain till they are established at the trial on evidence.
The court, at this stage, acts on certain well settled principles of
adm nistration of this formof interlocutory remedy which is both
temporary and di scretionary. The object of the interlocutory
injunction, it is stated

"\005... is to protect the plaintiff against injury by violation of his
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rights for which he could not adequately be conpensated in

danages recoverable in the action if the uncertainty were resol ved
in his favour at the trial. The need for such protection nust be
wei ghed agai nst the correspondi ng need of the defendant to be
protected against injury resulting from his having been prevented
fromexercising his own | egal rights for which he could not be
adequately conpensated. The court nust wei gh one need agai nst

anot her and determni ne where the 'bal ance of convenience’ lies."

The interlocutory renmedy is intended to preserve in status quo, the
rights of parties which may appear on a prima facie case\ 005\ 005.

\005.\005 the appellate court will not interfere with the exercise of
di scretion of the court of first instance and substitute its own

di scretion except where the discretion has been shown to have

been exercised arbitrarily, or capriciously or perversely or where
the court had ignored the settled principles of |aw regulating grant
or refusal of interlocutory injunctions. An appeal against exercise
of discretionis said to be an appeal on principle. Appellate court
will not reassess the material and seek to reach a concl usion
different fromthe one reached by the court below if the one

reached by that court was reasonably possible on the material. The
appel l ate court would normally not be justified in interfering with
the exercise of discretion under appeal solely on the ground that if
it had considered the matter at the trial stage it would have cone to
a contrary conclusion. If the discretion has been exercised by the
trial court reasonably and in a judicial manner the fact that the
appel l ate court would have taken a different view may not justify
interference with the trial court’s exercise of discretion.”

28. Ref erence was al so made to Laxmikant V. Patel v. Chetanbhai Shah
[ 2002 (3) SCC 65], where this Court, after referring to the above
observations in Wander (supra), proceeded to observe as follows :

"Neither the trial court nor the H gh Court have kept in view and
applied their mind to the relevant settled principles of |aw
governing the grant or refusal of interlocutory injunction in trade
mark and trade nanme disputes. A refusal to grant an injunction in
spite of the availability of facts, which are prima facie established
by overwhel mi ng evidence and material available on record

justifying the grant thereof, occasion a failure of justice and such
infjury to the plaintiff as would not be capabl e of being undone at a
| ater stage. The discretion exercised by the trial court and the Hi gh
Court against the plaintiff, is neither reasonable norjudicious. The
grant of interlocutory injunction to the plaintiff could not have
been refused, therefore, it becones obligatory on'the part of this
Court to interfere.”

This Court al so observed that this Court in exercise of jurisdiction
under Article 136, would not ordinarily interfere with the exercise of
di scretion in the matter of grant of temporary injunction by the Hi gh Court
and the trial court and substitute its own discretion therefor, except where
the discretion has been shown to have been exercised arbitrarily,
capriciously or perversely or where the order of the court under scrutiny
i gnores settled principles of |aw.

29. The discretion of the court is exercised to grant a tenporary

i njunction only when the follow ng requirements are nade out by the

plaintiff : (i) existence of a prima facie case as pl eaded, necessitating
protection of plaintiff’s rights by issue of a tenporary injunction; (ii) when
the need for protection of plaintiff's rights is conpared with or wei ghed

agai nst the need for protection of defendant’s rights or likely infringement
of defendant’s rights, the balance of convenience tilting in favour of
plaintiff; and (iii) clear possibility of irreparable injury being caused to
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plaintiff if the tenmporary injunction is not granted. In addition, tenporary
i njunction being an equitable relief, the discretion to grant such relief wll
be exercised only when the plaintiff’'s conduct is free from bl ane and he
approaches the court with clean hands.

30. It is true that in cases relating to orders for denolition of buildings,
irreparable loss may occur if the structure is denolished even before trial
and an opportunity to establish by evidence that the structure was

aut horized and not illegal. In such cases, where prinma facie case is made
out, the bal ance of convenience automatically tilts in favour of plaintiff and
a tenporary injunction will be issued to preserve status quo. But where the

plaintiffs do not nake out a prima facie case for grant of an injunction and
the docunents produced clearly show that the structures are unauthorized,
the court may not grant a temporary injunction nerely on the ground of
synmpat hy or hardship. To grant a tenporary injunction, where the structure
is clearly unauthorized and the final order passed by the Conm ssioner (of
the Corporation) after considering the entire material directing denolition,
is not shown to suffer fromany infirmty, would be to encourage and
perpetuate anillegality. W may refer to the foll owi ng observations of this
Court in MI. Builders Pvt. Ltd. v. Radhey Shyam Sahu [ 1999 (6) SCC 464]
made in a different context

"This Court in nunerous decisions has held that no consideration
shoul d be shown to the builder or any other person where

construction is unauthorized. This dicta is now al nost bordering

the rule of law. Stress was laid by the appellant and the prospective
allottees of the shops to exercise judicial discretion in nmoulding the
relief. Such a discretion cannot be exerci sed whi ch encourages
illegality or perpetuates an illegality. Unauthorised construction, if
it is illegal and cannot be compounded, has to be denvoli shed.

There is no way out. Judicial discretion cannot be gui ded by

expedi ency. Courts are not free fromstatutory fetters. Justice is to
be rendered in accordance with | aw. Judges are not entitled to
exerci se discretion wearing the robes of judicial discretion and

pass orders based solely on their personal predilections and

pecul i ar di spositions. Judicial discretion wherever it is requires to
be exercised has to be in accordance with | aw and set | ega
principles."

31. Where the lower court acts arbitrarily, capriciously or perversely in
the exercise of its discretion, the appellate court will interfere. Exercise of
di scretion by granting a tenporary injunction when there is 'no material’

or refusing to grant a tenporary injunction by ignoring the rel evant
docunents produced, are instances of action which are ternmed as arbitrary,
capricious or perverse. Wien we refer to acting on '"no material’ (simlar to
"no evidence'), we refer not only to cases where there are total dearth of
material, but also to cases where there is no relevant material or where the
material, taken as a whole, is not reasonably capable of supporting the
exercise of discretion. In this case, there was 'no material’ to make out a
prima facie case and therefore, the High Court in its appellate jurisdiction
was justified in interfering in the matter and vacating the tenporary

i njunction granted by the trial court.

32. We find no reason to interfere with the order of the H gh Court in the
seven appeals. W accordingly dismss these SLPs. as having no nerit. The
petitioners are granted 15 days tine to nake alternative arrangenents.

Parties to bear their respective costs.




