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ACT:

Constitution of India, 1950: Articles 14, 16, 19, 21
41-* Jawahar Rozgar Yojna'-Tenporary Schene to provide daily
wage enpl oynent to rural poor and landl ess | abourers during
| ean periods-Daily wage workers-Right to be absorbed as
regul ar enpl oyees- Consi derati on to be taken into account.

Right to work and livelihood-Wether included in right
to |ife-Wether recognised as a fundanental right.

Labour Law: Daily wage worker s- Recrui t ment -
Regul ari sati on- Factors for consideration.

Enpl oynent Exchanges (Compul sory Noti fi cation of
Vacanci es) Act, 1959.

Enpl oynent Exchange- Regi strati on for enpl oynent -
Recrui tment through enpl oynent exchanges- Necessity for.

HEADNOTE:

The Governnent of India, during the 5th and 6th Five
Year Plans, fornul ated various schenmes, such as "food for
wor k", “National Rural Enpl oynent Programme", "Rur a
Landl ess Enpl oynment Guar antee Programe" etc., to - provide
wage enployment to agricultural and | andl ess  |abourers in
the country during |ean periods. These programes included
plantation of trees under social forestry schene in the
rural areas. The entire work was done by providing /daily
wage enploynment to rural workers of |local areas wthout
reference to any Enpl oynent Exchange.

In the Union Territory of Delhi, the plantation  work
was nonitored by the District Rural Developnent Agency
(DRDA). Since the work involved know edge of plantation and
agricul tural practi ces, sone unenpl oyed Agricul tura
Graduat es/ Di pl ona- hol der s, i ncl udi ng t he petitioners,
approached the DRDA and were given daily wage enploynent
under the said programme. They were called Supervisors/
Work Assi s-
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tants, and were paid higher daily wages conpared to those
paid to the unskilled workers. At no stage any regular
posts were created under the DRDA either for the Supervisors
etc. or for the |abourers, since the schenmes were financed
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by the Governnent of |India and the DRDA was only the
i mpl enenting nachi nery.
In 1988-90 the CGovernnment of India announced a new

schene, <called "Jawahar Lal Nehru Rozgar Yojna", for
intensive enployment in backward districts where acute
poverty and unenploynent prevailed. Later on, all the

Schenes were nerged in one known as "Jawahar Rozgar Yojna".
Under this programe, the nonetary assistance received from
the Central Governnent and the State Gover nnent / Uni on
Territories was given directly to the village Panchayats
whi ch exclusively nmade the choice of work and enpl oyed the
wor k- f or ce. The DRDA ceased, w. e.f. 31.7.1989, to be the
machinery in these respects and was no longer directly
concerned with the paynent of wages to the workers.

The petitioners filed the wit petitions before this
Court for the difference in wages paid to them and those
paid to the regular enployees as also for their absorption
in the Devel opnent Departnent of the Delhi Admnistration
and for /injunction prohibiting the termnation of their
servi ces. It was contended that they were enployed by and
wer e wor ki-ng under the DRDA whi ch was a departnent either of
the Central Governnent or the Del hi administration and was
not an autononous body, and that the DRDA continues to be
the enploying agency because the tenure of the Pradhans of
Village Panchayats under the Union Territory of Delhi
expired and the administration of the  Panchayats was
carried on by the Bl ock Devel opnent Oficers.

Di smissing the wit petitions, this Court,

HELD: 1.1. The schemes under which the petitioners were
gi ven enpl oyment were evolved with the limted resources at
the disposal of the State to provide incone for those rura
poor who were bel ow the poverty line and particularly during
the periods when they were without any source of |ivelihood
and, therefore, without any incone whatsoever. The object
was not to provide the right to work a such even to the
rural poor-much less to the unenployed in general. Those
enpl oyed under the schene, therefore, could not ask for nore
than what the schene intended to give them
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To get an enpl oynent under the schene and claimon the basis
of the said enploynent, a right to regularisation, is to

frustrate the schene itself. No Court can be a party to
such exercise. [578H 579A; E-F]

1.2. It is wong to approach the problens of those
enpl oyed under the schenmes with a view to. providing them
with full enployment and guaranteei ng equal pay for equa
wor k. These concepts in the context of such schenmes are
both unwarranted and m splaced. They will do nore harmthan
good by depriving the many of the little incone  that /they
nay get to keep themfrom starvation. They would benefit a
few at the cost of the starving poor for whom the  schenes
were neant. That would also force the State to wind up the
exi sting schemes and forbid themfromintroducing the new
ones, for want of resources - the Central CGovernnent has
decided to discontinue Jawahar Rozgar Yojna in the Union
Territory of Delhi we.f. 1.1.92. This is not to say that
the problens of the unenpl oyed deserve no consideration or
synmpathy, but only to enphasise that even anong the
unenpl oyed a distinction exists between those who |ive bel ow
and above the poverty line, those in need of partial and
t hose in need of full enploynent, the educated and
uneducated, the rural and urban unenpl oyed etc. [ 579F-H
577H;, 578A; 580A]

2.1 For regularisation, there nust be regular and
per manent posts or it must be established that although the
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work is of regular and permanent nature, the device of
appointing and keeping the workers on ad hoc or tenporary
basis has been resorted to, to deny them the legitimte
benefits of pernmanent enploynent. [p. 577A- B]

Shri N ader & Anr. v. Delhi Administration & Anr.,
(Wit Petition Nos. 9609-10/83) and Rattan Lal & Ors. etc.
v. Lt. Governor & Ors. etc. (Wit Petition Nos. 98, 99, 216,
938, 940/88) decided on 29.9.88 & 6.3.1990 respectively.

2.2. In the instant case, there was no scope for
regul arisation of workers since there were no sanctioned
posts or the sanctioned strength of workers. The Delh
Admi ni stration had at no stage engaged any of the
petitioners for its ‘work. The DRDA which was an
i mpl enenting nmachinery of. the Jawahar Rozgar Yojna had
engaged the petitioners-on daily wage basis. The Yojna has
not and cannot have any sanctioned strength of posts or
wor ker s. The works by their very nature had to be
undertaken on daily wage basis and as soon as the works at
particul ar sites were over, the
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workers were required tobe shifted to other sites. The
wor kers were engaged fromthe areas concerned and those |ike
the petitioners who were willing to go to the sites where
the work was avail able, were also given the enpl oyment under
the schenme. In the circunstances, neither the DRDA nor the
panchayats could be asked either to ensure work to the
petitioners every day or to regularise them - [p. 577B-QF

3.1 Broadly interpreted and a necessary | ogi ca
corollary, right to Ilife would include the right to
livelihood and, therefore, right to work.

[p. 578(C

Oga Tellis & Os. v. Bonbay Minicipal Corporation &
Os., AR 1986 SC 180), referred to.

3.2 The country has so far not found it feasible to
incorporate the right to livelihood as a fundanental right
in the Constitution. This is because the country has so far
not attained the capacity to guarantee it, and not because
it considers it any the | ess fundanental to |ife. Advisedly,
therefore, it has been placed in the Chapter on D rective
Principles, Article 41 of which enjoins upon-the State to
make effective provision for securing the same "within the
limts of its econom c capacity and developrent”. Thus even
while giving the direction to the State to ensure the  right
to work, the Constitution-makers thought it prudent not to
do so without qualifying it. [p. 578E-G

4.1. The District Rural Devel opment Agency, Delhi is an
aut ononmous body registered as a Soci ety under the Societies

Registration Act. It is neither a department of the Delh

Adm ni stration nor the Central Governnent. It only
i mpl enents policies of the Central Governnent wunder the
supervision of the Delhi Administration. It has no funds of
its own. For the inplenmentation of the progranmes of

enpl oyment, the funds were always placed at its disposal by
the Central Governnent and it had to spend them as per the
prescri bed guidelines. [p. 572F-H

4.2. The enploynent programre under Jawahar Rozgar
Yoj na has since been transferred to the village Panchayats.
The Bl ock Devel opnent Officers are adnministering the affairs
of the Panchayats till such tine as fresh elections are not
hel d. The vesting of administration of the panchayats in
the Bl ock Devel opnment Officers during the intervening period
does not change the fact that it is the village Panchayats,
whi ch are
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allotted the funds for the Rural Enpl oynent Programme under
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the Jawahar Rozgar Yojna and it is they who choose the works
to be carried out and the necessary work-force to be
enpl oyed. Hence they are the inplenenting agencies. [pp
572H, 573G H, 574A]

5. If an order passed by this Court in a wit petition
had proceeded on the assunption of wong facts in the
absence of the appearance by the respondent-DRDA and if
under the pain of contenpt proceedings the workers involved
in that petition were enployed by the DRDA, the petitioners
in the instant petition cannot rely upon their enployment in
such circunstances to plead discrimnation against them
[p. 576G H 577A]

Vijay Pal Sharma & Ors. v. Delhi Admnistration & Os.
(WP. No. 818/89 decided on 12.3.90) distinguished

6. The pernicious consequences to which the direction
for regularisation of worknmen on the only ground that they
have put in work for 240 or nore days, has been leading to,
has al so to be taken note of. [p. 580B-C

It has ~ become a commpbn practice to ignore the
Enpl oynent Exchange and the persons registered therein, and
to enpl oy and get enployed directly those who are either not
registered with the Enploynment Exchange or who though
registered are lower in thelong waiting list in the
Enpl oyment Regi ster.” The courts can take judicial notice of
the fact that such enploynent is sought and given directly

for various illegal considerations including noney. [p. 580
C DO

7. The respondents cannot be directed to regularise
petitioners’ services. However , t he respondent - Del hi

Adm nistration shall keep the petitioners on-a panel and, if
they are registered with the Enpl oynent Exchange and are
qualified to be appointed on the rel evant posts shall gi ve
them a preference in enploynent whenever ~there occurs a
vacancy in the regular posts. [pp. 581A-B]

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 323 of /1989

(Under Article 32 of the Constitution of |India)

W TH
Wit Petition Nos. 324-25 of 1989.
570

R K. Jain and Bhal Singh Malik for the Petitioners.

KT.S Tul si, Addl. Solicitor CGeneral, V.C. Muhajan,
T.C. Sharma, P. Parmeshwaran, Hemant Sharma and G K.~ Bansa
for the Respondents.

The Judgrment of the Court was delivered by

SAWANT, J. The petitioner-worknmen who were enpl oyed on
dai ly wages have filed these petitions for their absorption
as regular enployees in the Devel opnent Departnent - of the
Del hi Administration and for injunction prohibiting the
term nation of their services and also for the difference in
wages paid to them and those paid to the regular enpl oyees.
The petitions are resisted on behalf of the respondents
contending that there is no scope for the absorption of the
petitioners as they were enployed on daily wages wth a
cl ear understanding that the schemes under which they were
enpl oyed had no provision for regularisation of any worknman.

2. To understand the controversy between the parties,
it is necessary to refer to the facts with regard to the
enpl oyment of the petitioners as brought on record by the
respondents.

3. During the 5th Five Year Plan, the Centra
CGovernment had formul ated various schemes to provide wage-
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enployment to agricultural and | andl ess |abourers during
| ean periods. One such schenme was "Food for work". Under
this scheme, enploynent was given to the poorer sections of
the population in the rural areas partly for food and partly
for cash paynent. During the 6th Five Year Plan, the
obj ective of the programme was enlarged to i ncl ude
alleviation of rural poverty by distribution of inconme in
favour of the poor and the needy population in the rura
areas by providing enploynent opportunities to them Wth
this view, a new programme called the National Rura
Enpl oyment  Progranme was started in October 1980 repl acing
the "Food for work"” programme. During the period of the
sanme Pl an, another schene called "Rural Landl ess Enploynent
Guarantee Programe" was |aunched on August 15, 1983 with
the sanme objective of generating additional enploynment in
the rural areas particularly for the land |ess workers.
Under these progranmes, works-in rural area resulting in
durabl e community assets, social forestry, village roads
etc. were taken _up. Pursuant ~to them a schene for
pl ant ati on of
571

trees was taken up at various sites in the rural areas of
Del hi . The entire said work was done by providing daily
wage enploynment to rural workers including the present
petitioners. The/ | abour was enployed at these sites
dependi ng upon their javailability in rural areas and without
reference to any Enploynment Exchange either in the Union

Territory of Delhi  or anywhere el se. Since the Socia
Forestry Programre  invol ved knowl edge of plantation and
agricul tural practi ces, sorme unenpl oyed agricultura

gr aduat es/ di pl oma- hol ders  who were ready to work. on daily
wage enploynent and had approached the District Rura
Devel opnent Agency (‘DRDA" for short) through vari ous
officials and non-officials, were also  given daily wage
enpl oyment under the said programes.

4. For providing periodical daily wage enpl oynent, the
officials of the DRDA nmade assessnents with reference to
particul ar sites. The nunber of workers who ‘could be
provi ded enpl oynent in the succeeding nmonth was finalised in
the last week of the preceding nonth. Since the schenes
thensel ves were neant only to provide daily wage enpl oynent,
the workers were paid only for actual working days. The
educated workers like the petitioners were enployed to
guide unskilled workers in actual plantation work and were
paid higher daily wages conpared to those paid to the
unskilled workers. However, the wages conformed to the
m ni mum wages as notified by the Del hi Administration for
different categories. To identify the educated workers from
the wuneducated and wunskilled workers and to. facilitate
paynment of the wages, the educated workers were called
Supervi sors/Wrk Assistants etc. and others were “known as
| abourers. At no stage any regul ar posts were created under
the DRDA either for the Supervisors etc. or for the
| abourers, as it was not possible to do so since the schenes
were financed by the Governnent of India, and the DRDA was
only the inplenmenting machinery for the enploynent progranme
under the said schenes.

5. In 1988-90 the Central Government announced a new
schene for intensive enploynent in backward districts where
acute poverty and unenployment prevailed. In all 120

districts were identified for the purpose and the new schene
was naned as "Jawaharl al Nehru Rozgar Yojna". The Gover nnent
of the India then decided to nerge Rural Enpl oynent
Programme and Rural Landl ess Enpl oynment Cuarantee Progranme
as well as the Jawaharlal Nehru Rozgar Yojna into one rura
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enpl oynent
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programme to be known as "Jawahar Rozgar Yojna". Under this
pr ogr amre, the assistance received from the Centra
Gover nrent as well as t he State CGover nrrent s/ Uni on

Territories was required to be given to the vill age
panchayats to i ncrease the coverage of the programme and to

ensure fuller participation of the peopl e in its
i mpl enent ati on.
6. In viewof the transfer of the responsibility to

i mpl enent the programe to village panchayats fromthe DRDA
the latter ceased to be the nmachinery for enploying either
the Supervisors or the unskilled |Iabourers and for choosing
the works to be inplenented and for distributing the funds,
since the funds were thereafter placed by the Centra
CGovernment directly in the-hands of the village panchayats.
The DRDA thus ceased to be the inplementing machinery w.e.f.
July 31, 1989.

7. The Union Territory of Delhi has 191 panchayats. In
pursuance of the directive of the Departnent of the Rura
Devel opnent, M nistry of Agricul tural Devel opnent,
Government of India, the Union Territory has been providing
funds to the village pradhans and has al so been nonitoring
the progranme to the extent of the mandate given to it in
the guidelines of 'the'scheme. However, as stated earlier
the choice of work and of the work-force which was hitherto
nmade by the DRDA is now made by the panchayats taking into
consideration the funds allotted to the panchayats and
wi t hin the overall  guidelines issued by  the Centra
CGover nrent . The works taken up by the panchayats also
include the Social Forestry works. Thus the DRDA was no
| onger directly concerned with the Social Forestry work or
the enpl oynment under it or with the paynent of wages to the
wor kers which is exclusively left to village panchayats.

8. It is necessary in this connection to note two' nore
facts. The DRDA, Del hi is an autononous body registered as
a Society under the Societies Registration Act. It 1is
neither a department of the Del hiv Adm nistration nor of the
Central Governnent. It only inplenents policies of the
Central CGovernnent under the supervision —of the Delhi
Admi ni stration. It has no funds of _its own. For the
i mpl ementation of the programmes of enployment, the funds
were always placed at its disposal by the Central Governnment
and it had to spend them as per the prescribed guidelines.
As stated earlier, the enpl oynent pr ogr ame under
Jawahar Rozgar Yojna has since been transferred to the
Panchayats. On behalf of the petitioners,
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it was contended that DRDA was a departnent either of the
Central CGovernnent or of the Del hi Administration ~and was
not an autononous body nuch | ess was it regi stered under the
Societies Registration Act. In view of what is stated in
paragraph 4 of the affidavit filed by the Director, ‘Rura
Devel opnent -cum Proj ect Director, DRDA in May 1990, we —are
of the view that the fact that DRDA is registered as a
Society and is an autononobus body cannot be disputed. In
one of the affidavits filed by Shri Tej Pal Singh on behalf
of the petitioners, it was accepted that the DRDA was an
aut onomous body. However, the contention was that it was
under Del hi Administration. The history of the registration

of the DRDA as a Society speaks for itself. In 1971, it was
naned as "Marginal Farmers and Agricultural Labourers
Devel opnent Agency" regi stered as a Soci ety under

regi stration No. 4940 dated 8-2-1971. As per the by-laws of
t he Society, the Devel opnent Conmi ssi oner of Del hi
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Adm nistration was nomnated as Chairman of the Society.
Ever since then the Society continued to function as such
with the Governing body of the Society taking major policy
decisions and wth the Project Oficer acting as Chief
Executive to run the affairs of the Society. 1In May 1976,
the name of the Society was changed to "Small Farners
Devel opnent Agency". The changed nane was duly comruni cat ed
to the Registrar of firms and Societies. The nane underwent
yet another change in 1981 and the Society was given the
present name - the "District Rural Devel opnent Agency".
This change was al so duly communi cated to the Registrar of
Firms and Societies. Al these changes are borne out by the
mnutes of the neetings of the Governing body of the
Soci ety.

It was also sought to be contended on behalf of the
petitioners that the DRDA continues to be the enploying
agency because the tenure of the Pradhans of the village
panchayats in the Del'hi region has expired and at present
the admnistration of the Panchayats is carried on by the
Bl ock Developnment Officers. ~ W are not inpressed by this
contention, for the sinple reason that village panchayats
continue as |legal entities. The Block Devel opment Oficers
are admnistering the affairs of the Panchayats till such
time as fresh election are not held. The vesting of
adm nistration of 'the panchayats in the Block Devel opnent
Oficers during the intervening period does not change the
fact that it is the village panchayats (and-at present the
Bl ock Devel opnent = Officers on their behalf), which are
allotted the funds for the Rural “Enpl oynent programe under
the Jawahar
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Rozgar Yojna and it is they who choose the works to be
carried out and the necessary work-force to be enployed.
Hence, they are the inplenmenting agencies. The DRDA i's not
re-vested with the powers of implenenting the enploynent
progr ame.

The next inportant fact which requires to be borne in
mnd is that the Horticulture Departnent of the /'Delh
Admi nistration and the workers enployed by the Del hi
Administration in the said departnent, have nothing to do
with the Jawahar Rozgar Yojna and its  predecessor schemes
and the workers enpl oyed on daily wages basis by the DRDA
under the said schenes. It has becone necessary to ~stress
this aspect because we notice fromcertain order passed by
this Court and produced before us that a good deal of
conf usi on between the two sets of workers has been
responsi ble for sone of them The Orders in gquestion are :-
(i) Order dated September 29, 1988 in Shri N ader & Anr. V.
Del hi Adm nistration & Anr. in Wit Petition Nos. ~ 9609-
10/83, (ii) Order dated March 12, 1990 in Vijay Pal Sharma &
Os. v. Delhi Administration & Os. in Wit Petition No.
818/89, (iii) Oder dated 31st Cctober, 1990 in | Delhi
Admi nistration & Os. v. Vijay Pal Sharma in Review Petition
No. 562/90 in Wit Petition No. 818/89 (iv) Orders dated 8-
8-91 and 13-9-91 in Contenpt Petition No. 262/90 in Wit
Petition No. 818/89, and (v) Order dated March 6, 1990 in
Rattan Lal & Os. etc. v. Lt. CGovernor & Os. etc. in Wit
Petition Nos. 98, 99, 216, 938, 940/88. It is the Delhi
Admi ni stration and DRDA which are mainly responsible for
this confusion. They failed to put in appearance at the
proper time and present the correct facts before the Court.

Wit Petition Nos. 9609-10 of 1983 in which the first
order of Septenber 29, 1988 was passed related to casua
| abourers on daily wages working in the Soil Conservation
Department, Agricultural Section, Delhi Admnistration. They
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causal |abourers. On these facts, this Court had directed

the Delhi Admi nistration to prepare a scheme for absorbing
the casual |abourers who had worked for one or nore years in
the Soil Conservation Department, as regular enployees wth
in six months fromthe date of the order and to absorb al

such casual |abourers who were found fit to be regularised
under the scheme to be so prepared. The Court had also

directed that wuntil they were so absorbed, the Delnhi
Administration should pay w.e.f. 1.10.1988 to each of the
said casual |abourers working in the Soil Conservation
Depart -
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nent the salary or wages at the rate equivalent to the
m ni mum sal ary paid to a regul ar enployee in the conparable
post in the said Departnent.

In Wit Petition Nos. 98, 99, 216, 938, 940 of 1988 the
wor ker s” bel onged to the Devel opnent Departnment of the Del hi
Adm nistration and, therefore, their case was on par wth
t he pet'i ti oner-workers in N ader & Ans. V. Del h
Admi nistration & Anr. in WP. Nos. 9609-10 of 1983 deci ded
on 29th Septenber, 1988.

In Wit Petition No. 818 of 1989 [Vijay Pal Sharma &
Os. v. Delhi Admnistration & Os. ] decided on March 12,
1990 the petitioners were casual daily wage workers enpl oyed
under the Jawahar Rozgar Yojna. They were not enployed in
the Horticulture Departrment of the Delhi~ Administration. It
appears from the record that an application  for interim
relief, wviz., 1.A  No. 2 of 1990 was filed in the said
petition for directing the respondents therein who, anong
others, were the Del hi Adm nistration and the DRDA, to pay
to the petitioners the sane salary as paid to the regular
enpl oyees in the Horticulture Departnment. Al though the nmain
petition was served on the DRDA, t he i nterlocutory
application was not served on them The result was that at
the hearing of the interimapplication, the DRDA was not
present. It further appears that the Court at the 'tinme of
the disposal of the interimapplication also disposed of the
main petition and on the basis of . the wearlier decision
referred to above in Wit Petition Nos. 9609-10 ~of 1983
deci ded on 29th Septenber, 1988 directed the Del hi
Admi ni stration to absorb the petitioner-workers under the
schene which had been nade effective by the earlier decision
from1lst October, 1988 and gave identical directions as were
given in the earlier case for paying to the workers the
m ni mum sal ary paid to regular enployees in the Horticulture
Department. Unfortunately the Review Petition filed agai nst
the said decision, viz., Review Petition No. 562 of . 1990
cane to be dism ssed on 31st COctober, 1990. In the Contenpt
Petition No. 262 of 1990 decided on 8th August, 1991 /again
there was no di scussion on the subj ect and t he
Administration was given tine to conply wth the orders
passed by this Court on 12th March, 1990. The Cont enpt
Petition was adjourned by two weeks for enabling the Delhi
Adm nistration to conply with the directions given on 12th
March, 1990. The Contenpt Petition again came up for
hearing on Septenber 13, 1991 and the Court required the
Del hi Adninistration to submit conpliance report
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within two weeks with regard to the "treatnent neted out to
the petitioners simlar to that neted out to 1200 enpl oyees
who were covered under the schenme". The matter was directed
to be placed on Board after two weeks.

It may be mentioned in this connection that the present
wit petitions were filed on March 14, 1989 whereas the
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order in Wit Petition Nos. 98, 99, 216, 938, 940 of 1988
was made on March 6, 1990 and the order in Wit Petition No.
818 of 1989 was made on March 12, 1990. The Subsequent
order in Review Petition No. 562 of 1990 was passed on 31st
Cctober, 1990 whereas the orders in contenpt petition
arising out of Wit Petition No. 818 of 1989 were passed,
as stated above, on 8th August, 1991 and 13th Septenber,
1991.

We may al so nention here that the decision dated March
10, 1988 in Wit Petition No. 1351 of 1987 (R K  Soni &
Os., v. Delhi Adm nistration) on which the petitioners have
pl aced reliance related to workers enployed in the
departrments of the Delhi Admnistration and they were
working in the said departnents for nore than 4 to 5 years.
In that case this Court had directed the absorption of the
workers on regular basis.  They were first to be absorbed
agai nst Goup ‘D posts and as and when pronotion
opportunities arose they were to be considered for pronotion
in Goup “C posts. Simlarly, it appears that SLP No. 7660
of 1989 [Del hi Admi nistration v. Yoginder Singh & Os.] 1is
directed —against the order of the Labour Court in LCA Nos.
78-90 of 1986 and 153-55 of 1986 in which the Labour Court
had directed the Delhi Administration to regularise the
services of the ‘persons working in  the Horticulture
Departnment as Horticul ture Assistants under the Devel opnent
Commi ssi oner, Del hi.

9. The aforesaid review of the orders passed by this
Court in various petitions shows that the order passed by
this Court in WP. No. 818 of 1989 had proceeded on the
assunption of wong facts in the absence of 'the appearance
by the DRDA. Unfortunately, as stated above, ~the Review
Petition filed against the said order was al so disnmssed on
31st COctober, 1990. W are not aware as to how many workers
were involved in the said petition but we will say no nore
on the subject. W are informed that under the pain of
contenmpt proceedings the workers involved in that petition
have since been enployed by the DRDA. The petitioners in
the present petition
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cannot rely upon their enploynent in such circunstances to
pl ead discrimnation against them For regularisation

there nust be regular and permanent posts or it nust  be
established that although the work is of regular and
per manent nature, the device of appointing and keeping the
workers on ad hoc or tenporary basis has been resorted to,
to deny them the legitimate benefits of per manent
enpl oyment .

10. The situation that emerges out of the facts which
we have narrated above, however, is that the Del h
Admi nistration had at no stage engaged any of the  present
petitioners for its work. It is the DRDA which as an
i mpl ementing nmachinery of the Jawahar Rozgar Yojna had
given to the present petitioners work on daily wage ‘basis
under the said Yojna. The Yojna has not and cannot have by
its very nature any sanctioned strength of posts or workers.
Even when the DRDA was inplenenting the said Yojna they were
being funded by the Central CGovernnent directly for the
pur pose of giving enploynment under the said Yojna. They had
to decide the rural works which they would undertake in the
next nonth and for that purpose to estimate in the |ast week
of the preceding nonth the nunber of workers required for
the sane. The works by their very nature had to be
undertaken on daily wage basis and as soon as the works at
particular sites were over, the workers were required to be
shifted to other sites. The workers were engaged from the
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areas concerned and those |like the petitioners who were
willing to go to the sites where the work was avail abl e, were
also given the enploynment under the schene. Even that

responsibility of the inplementation of the Yojna was
transferred by the Central CGovernnent fromthe DRDA to the
panchayats directly who, as stated above, were the only
agenci es which could choose the works to be carried out as

well as the work-force to be enployed for the works. The
finance was also directly given to the panchayats for the
pur pose. The only task that was entrusted to the DRDA was
to monitor the working of the schenme by the panchayats. In

the circumnmstances, by the very nature of things neither the
DRDA nor the panchayats coul d be asked either to ensure work
to the petitioners every day or to regularise them There
was no scope for regularisation since there were no
sancti oned posts or the sanctioned strength of workers.

11. It further appears from the annexures to the
witten submssions filed by ‘the petitioners and the
respondent- Union of “India that the Centra
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Covernment . decided to di sconti nue even the Jawahar Rozgar
Yojna in the Union Territory of Delhi we.f. 1.1.1992 and
the Devel opment Conm ssi oner-cum Chai rman, DRDA has been
asked by the Government under their letter dated 26.11.1991
addressed by the/ Joint Secretary, Governnment of India,
Mnistry of Rural Devel opnent to take steps to wind up the
enpl oyment programre under the said Yojna.

12. In view of 'the aforesaid facts reliance placed on
behal f of the petitioners on the decisions of  this Court
where regul ari sation has been directed, is msplaced and the
contentions based on them are m sconcei ved.

13. There is no doubt that broadly interpreted and as
a necessary logical corollary, rightto life would include
the right to livelihood and, therefore, right to work. It
is for this reason that this Court inOga Tellis & Os. v.
Bonbay Munici pal Corporation & Os., AIR 1986 SC 180, while
considering the consequences of ‘eviction of the /pavenent
dwel | ers had pointed out that in that case the eviction not
nerely resulted in deprivation of shelter but al so
deprivation of livelihood i nasnmuch as the pavenent _dwellers
were enmployed in the vicinity of their dwellings. ~ The Court
had, therefore, enphasised that the problemof eviction of
the pavenent dwellers had to be viewed also in that context:
This was, however, in the context of Article 21 which seeks
to protect persons against the deprivation of their life
except according to procedure established by |aw Thi s
country has so far not found it feasible to incorporate the
right to livelihood as a fundanental right in the
Consti tution. This is because the country has so far’  not
attained the capacity to guarantee it, and not because it
considers it any the less fundamental to life. Advi sedl y,
therefore, it has been placed in the Chapter on Directive
Principles Article 41 of which enjoins upon the State to
make effective provision for securing the same "within the
limts of its economic capacity and devel opment”. Thus even
while giving the direction to the State to ensure the right
to work, the Constitution-makers thought it prudent not to
do so without qualifying it.

14. Viewed in the context of the facts of the present
case it is apparent that the schenes wunder which the
petitioners were given enploynent have been evolved to
provi de inconme for those who are bel ow the poverty line and
particularly during the periods when they are w thout any
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source of livelihood and, therefore, wthout any incone
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what soever. The schenmes were further neant for the rura
poor, for the object of the schenes was to start tackling
the probl em of poverty fromthat end. The object was not to
provide the right to work as such even to the rural poor-
much | ess to the unenployed in general. As has been pointed
out by the Union of India in their additional affidavit, in
1987-88, 33 per cent of the total rural popul ati on was bel ow
the poverty line. This neant about 35 million famlies. To
elimnate poverty and to generate full enploynment 2500-3000
mllion mandays of work in a year, was necessary. As
agai nst that, the Jawahar Rozgar Yojna could provide only
870 mllion mandays of enploynent on intermttent basis in
nei ghborhood projects. Wthin the available resources of
Rs. 2600 crores, in all 3.10 mllion people alone could be
provided with permanent enploynent, if they were to be
provided work for 273 days . in a year on mninmm wages.
However, under the schene neant for providing work for only
80-90 days work coul d be provided to 9.30 mllion people.
The ~'above figures show that if the resources used for
the Jawahar Rozgar Yojna were in their entirety to be used
for providing full enploynent throughout the vyear, they

woul d have given enploynent only to a small percentage of
the population in need of inconme, the remining vast
majority being left with no incone whatsoever. No fault

could, therefore, be found with the limted object of the
schene given the limted resources at the disposal of the
St ate. Those enpl oyed under the schenme, therefore, could
not ask for nore than what the schene intended to give them
To get an enpl oynent under such-scheme and to claimon the

basis of the said enploynent, a right to regularisation, is
to frustrate the schene itself. No court can be a party to
such exerci se. It is wong to approach. the praoblens of

those enpl oyed under such schenmes with a viewto providing
them with full enploynment and guaranteeing equal pay for
equal work. These concepts, in the context of such  schenes
are both unwarranted and m splaced. = They will do nore  harm
than good by depriving the many of the little inconme that
they may get to keep themfrom starvation. They /woul d
benefit a few at the cost of the many starving poor for whom
the schenes are neant. That would also force the state to
wi nd up the existing schenes and forbid them from
i ntroducing the new ones, for want of resources. This is
not to say that the problens of the unenpl oyed deserve no
consideration or synpathy. This is only to enphasise that
even anong
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the unenployed a distinction exists between those who |ive
bel ow and above the poverty line, those in need of partia
and those in need of full enploynent, the educated and
uneducated, the rural and urban unenpl oyed etc.

15. Apart fromthe fact that the petitioners cannot be
directed to be regularised for the reasons given above, we
may take note of the pernicious consequences to which the
direction for regularisation of workmen on the only ground
that they have put in work for 240 or nore days, has been
| eadi ng. Al t hough there is Enpl oynent Exchange Act which
requires recruitment on the basis of registration in the
Empl oynment Exchange, it has beconme a commpn practice to
i gnore the Enpl oyment Exchange and the persons registered in
the Enploynent Exchanges, and to enploy and get enployed
directly those who are either not registered with the
Enpl oynent Exchange or who though registered are lower in
the long waiting list in the Enmploynment Register. The
courts can take judical notice of the fact that such
enpl oyment is sought and given directly for various illega
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considerations including noney. The enployment 1is given
first for tenporary periods wth technical breaks to
circunvent the relevant rules, and is continued for 240 or
nore days with a view to give the benefit of regularisation
knowi ng the judicial trend that those who have conpl eted 240
or nore days are directed to be automatically regularised.
A good deal of illegal enploynent nmarket has devel oped
resulting in a new source of corruption and frustration of
those who are waiting at the Enpl oyment Exchanges for years.
Not all those who gain such back-door entry in the
enpl oyment are in need of the particular jobs. Though
already enployed el sewhere, they join the jobs for better
and secured prospects. That is why nost of the cases which
cone to the courts are of enploynent in CGover nirent
Departments, Public Undertakings or Agencies. Utimtely it
is the people who bear the heavy burden of the surplus
| abour . The ot her equally i njurious ef f ect of
indi scrimnate regularisation has been that many of the
agenci es have st opped undertaking casual or tenporary works
though they are urgent and essential for fear that if those
who are enpl oyed on such works are required to be continued
for 240 or nore days have to be absorbed as regular
enpl oyees al though the works are time-bound and there is no
need of the workmen beyond the conpletion of the works
under t aken. The public interests are thus jeopardised on
bot h counts.
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16. In the circunstances, it is not possible to accede
to the request of the petitioners that the respondents be
directed to regularise them The npost that can be done for
them is to direct the respondent Del hi ~Admi nistration to
keep them on a panel and if they are registered wth the
Enpl oyment Exchange and are qualified to be appointed on the
rel evant posts, give them a preference in enpl oyment
whenever there occurs a vacancy in the regular posts, which
direction we give hereby.
Wth the above reconmendation, we dismss the /petition
with no order as to costs.
R P. Petitions dismssed.
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