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ACT:

Mai nt enance of Internal Security Act-Public order-Section 14
read with Sec. 21 of the General clauses Act-its scope.

HEADNOTE:

The petitioner was detained under M-SA on-the grounds that
on 2 occasions, he along with his associates, hurled ' bonbs
on a tea-stall and on a watch repairing shop, thereby
damagi ng furniture, watches showcases etc., endangering the
lives and safety of the people; and creating /a great
di sturbance of public order

In a habeas corpus petition, the petitioner challenged the
grounds of detention as "Vague, false, malafide, fanciful &
nonexi stent, that there was no rationa
nexus between the grounds wth permssible objects of
preventive detention and that the, offences nentionedin the
ground could be the subject-matter of ordinary crinmina
prosecutions but not of public order, the breach of which is
somet hing nore serious than nmere breach of the Criminal Law
of the | and.

Di sm ssing the petition

HELD: (1) "Public Oder" is necessarily an elastic
concept which is wider than the "security of the State"-a
category separated in the Act fromit by the disjunctive
"or." [66B]

(2)In sone cases, the facts may clearly indicate that = an
ordinary crimnal prosecution wuld suffice and the present
case, is not one of those cases. [66C]

(3)In a case of detention, the Court has to be careful to
avoi d substituting its own opinion about what is enough for
the subjective satisfaction of the detaining authorities.
and interference could be justified only if it is clear that
no reasonperson coul d possibly be satisfied about the need
to detain the person on the ground saved. The required
sati sfaction nust have reference to a need to prevent what
is anticipatedfrom the detenu. The past conduct or
activity is only relevant in so far as it furni shed
reasonabl e grounds for an a apprehension. Prevention and
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puni shmrent have sone, comon ultimate ains but their
i medi ate objectives and nodes of action are
di sti ngui shabl e. [66D]

(4)In the Present ease, the petitioner was given a
personal hearing by the Advisory gourd. The Board heard
anot her detenu. who was released )later. The Board did not
think that the petitioner should be released. It shows that
the Advisory Board did apply its mnd to the case of the
petitioner. [67H

(5) As regards non-application of the nminds of t he
det ai ni ng authorities, the facts of the case speak
ot herw se. As regards the affidavit sworn by the Tea-shop
owner whose shop was attacked, that the petitioner did not
attack his shot). were considered by a division bench of the
Calcutta High and it rightly held that the affidavit could
not vitiate the initial detention order which was passed at
a time when no such affidavit was either before the
det ai ning authorities or placed before the Advisory Board.
[ 68D

(6)So far as the second representation of the petitioner
to the State Govt. is concerned, under Sec. 14 of the Act,
the State Govt. can revoke or nodify a detention order at
any time. Sec. 14 of the Act apparently vests a w der power
than that which the State Govt. nay have possessed under
Sec. 21 of the General Cl auses Act 1897, which is by having
been specifically nentioned in Sec. 14 of the Act, makes it
cl ear the power under Sec. 14 is not necessarily subject to

the provision of Sec. 21 of the General C auses Act. Thi s
nmeans that a revocation or nodification of an order of the
State CGovt.

64

is possible even without conplying withthe restriction laid
down in Sec. 21 of the General C auses Act; but a' correct
interpretation of the two provisions would be that! it is
left to the State Govt. in the exercise of its discretion
either to exercise the power read with provisions of Sec. 21
of the General Cl auses Act or without the aid of Sec. 21
[ 69B- D

(7)Further, it will be reasonable that judicious  exercise
of the power tinder Sec. 14 of the Act to refer a case once
again to the, Advisory Board for its  opinion before the
subsequent representation nade on fresh material by a detenu
is rejected and the Advisory Board can then adopt such parts
of the procedure laid down in Sec. 11 of the Act as coul d be
applied to a second representation. [69E-F; 70B]

(8)On a habeas corpus petition, what has to be considered
by the Court is whether the detention is prima facie |ega
or not, and not whether the detaining authorities  have
wongly or rightly reached a satisfaction on every question
of fact. Further, in a habeas Corpus petition, t he
petitioner has to show, in a case under Maintenance of
Internal Security Act, 1971. that there has been a violation
of either Art. 21 or Art. 22 of the constitution. [70E-F;
71A]

in the present case, the Court directs that the State Govt.
woul d consider and take an early decision upon the pending
fresh representation of the petitioner in accordance wth
the law | ai d down above.

JUDGVMVENT:

ORIG NAL JURISDICTION : Wit Petition No. 322 of 1974.
(Petition Under Article 32 of the Constitution of India.)
P. K. Chatterjee for the Petitioner
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D. N. Mukherjee and G S. Chatterjee, for the Respondents.
The Judgrment of the Court was delivered by
BEG J.-The petitioner, RamBali Rajbhar, in this Habeas
Corpus petition wunder Article 32 of the Constitution of
India, seeks release froma detention ordered on 1-10-1973
by the Conm ssioner of Police, Calcutta, on the follow ng
grounds supplied on the sane day to him
"(1) On 5-9-1973 at about 17-40 hrs., you |ong
with your associates Anwar Hossain of 18/2,
Momi npur Road, Subal Das of Jhupri at Dock
East Boundary Road, Calcutta, and others, al
being armed with iron rods, lathis and bonbs
created a great disturbance of public order by
hurling bonbs at the tea-stall of Lal Mhan
Jadav at 19, Coal Berth, Calcutta, endangering

the lives and safety of the stall-owner and
ot her nearby shop-keepers, as he had refused
to” supply tea to you all, wthout paynent.
The _i'ncident brought wi despread panic in the
locality, led to the closure of shops,
suspensi on of vehicular traffic, t her eby

j eopardi si-ng the, naintenance of public order
(2)On 7-9-1973 at about 20.05 hrs., you
along” with your associates Kali Das alias
Tenia of Jhupri at Strand Road, Calcutta,
Subed /Ali of 5/2 Bhukail ash Road and ot hers,
all ' being armed with iron-rods, lathis and
bonbs, ‘attacked a Watch Repairing Shop styled
as Ms. Babloo Watch & Repairing Co., at 52,
Crcul ar ~Garden Reach Road,  Calcutta, by
hurling bonbs and damagi ng furniture,
65
wat ches, show cases of the said shop as Sk
Azim the owner of this shop had earlier
refused to pay you all for drinks, when the
| ocal people cane to intervene, you all hurled
bonbs indiscrimnately with a view 'to kil
them The i nci.dent cl anmped f ear
frightfulness and insecurity in the m nds of
the public thereby affecting public order
And if left free and unfettered you-are likely
to continue to disturb maintenance of public
order by acting in a simlar nanner as
af oresai d".
The petitioner conplains that the grounds of detention are
"vague, false, nmalafide, fanciful, non-existent". It is
submitted that there is no rational nexus of the grounds
with permssible objects of preventive detention. It is
urged that «crimnal offences for which the —authorities
charged with nmaintaining law and order can institute
ordinary crimnal prosecutions are not neant to be made the
subject matter of detention orders. "Public Oder", it is
contended, is sonething nore serious than nere breach of;
the, crimnal |aw for which the offender nust be dealt wth
under the ordinary law. "Public Order" nentioned in Section
3(a)(ii), it is suggested, nust be read in conjunction wth
the "security of the State" so that only a person who
i ndulges in activities which endanger sonmething a kinto the
security of the State should be deemed to be covered by
provisions relating to preventive detention
W think it is too late in the day to argue that there is
any msuse of the provisions of Mintenance of Interna
Security Act (hereinafter referred to as "the Act’) nerely
because, in order to arrive at a satisfaction that it is
necessary to detain a person for the purposes of the
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security of the State or the nmaintenance of public order
sonme instances are given of crimnal activity, whether they
could have or have formed the subject matter of successfu
or unsuccessful prosecution.. (See Golam Hussain alias Gama
Vs. The Conmi ssioner of Police Calcutta & Os. (1) Mlan
Banik Vs. The State of West Bengal & O's., (2) Mohd Salim
Khan Vs.’ Shri C. C Base Deputy Secretary to the Governnent
of West Bengal & Anr(3) Sasti @ Satish Chowdhary Vs. State
of West Bengal. (4) An order based upon such grounds cannot
be said to be affected by extraneous considerations or
become mala-fide for this reason only. The legal position
on this subject has been recently clarified by a
Constitution Bench of this Court in Haradhan Saha Vs. the-
State of West Bengal & Os.,(5) where it was pointed out p.
2160)

"The power of preventive det ention is
qual itatively di fferent from punitive
detention. The power of preventive detention
is a precautionary power exerci sed in
reasonable anticipation. It may or nmay not
relate to an offence. It is not a paralle
proceedi ng. |1t does not-overlap with prosecu-

(1) [21974] (4) S.C C. p.530.

(2) AR 1972 S.C. 1214.

(3) AR 1972 S.C. /1670.

(4) [1973] 1 S.C.R /A467.

(5 AIR 1974 S.C. 2154 at 2160.

6- 379SupCl / 75

66
tion even if it-relies on certain facts for
whi ch prosecution may be | aunched or nay have,
been | aunched. An order of preventive
det ention nmay be nmade before or during
Prosecution. An order of preventive detention
may be made with or without prosecution and in
antici pation or after discharge or even
acquittal. The pendency of prosecution is no
bar to an order of preventive detention. An
order of preventive detention is also ‘not a
bar to- prosecution".

"Public Order" is necessarily an elastic concept which is,

in any case, wder than the "security of the State"

cat.--gory separated in the Act fromit by the disjunctive

"or". It is true that, in sone cases, the facts nmay  so

clearly indicate that an ordinary crimnal prosecution would

suffice that the necessity to order the detention of an

of fender for one of the objects of the Act could not be said

to be reasonably nade out. The case before us, however, is

not one of those cases. W have to be careful. to  avoid

substituting our own opinion about what is enough for the

subj ective satisfaction of the detaining authorities wth

which interference could be justified only if it is | clear

that no reasonabl e person coul d possibly be satisfied about

the need to detain on the grounds given in which case the

detention would be in excess of the power to detain. The
required satisfaction mnust have reference to a need to
prevent what is anticipated fromthe detenu. The past
conduct or activity is only relevant in so far as it
furni shes reasonabl e gr ounds f or an appr ehensi on

Preventi on and puni shnment have some comon ultimate ai ns but
their i medi ate objectives and nodes of action are

di stingui shabl e.

A reference to the facts of the decided cases cited above
will indicate that it is not enough that a crimna
persecuti on was | aunched agai nst the petitioner on 6-9-1973




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 5 of 9
for the alleged participation of the petitioner in the
i ncident of 5-9-1973. It is, however, alleged that on

20-11-1973, Lal Mhan Jadav, whose tea shop had been
attacked by a nunmber of persons who, according to the State,
i nclude the petitioner, hinself swore an affidavit in which
he stated that he knew the petitioner and could say that the
petitioner had not participated in the attack on his tea
shop.

In his counter affidavit in this Court, Respondent No. 2,
the Conmissioner of Police, Calcutta, gave the follow ng
sequence of events which is not disputed by the petitioner

1. The Petitioner was discharged by the Crimnal Court on
1-10 1973, the very date on which the detention order was
nmade by the Conm ssi oner of Police.

2. The grounds of detention were also served upon the
petitioner on 1-10-1973.

3.0n 18-10-1973, ~a representation by the petitioner
agai nst- hiis ,detention was received by the State Governnent.
4.0n 22-10-1973, the detention order of the Commi ssioner

of Police was approved by the State Governmnent.

67

5.0n 23-10-1973, the State, Government sent the petitioner’s
case to the Advisory Board together with the grounds on
whi ch the detention was ordered, the representation against
it mde by the /petitioner, and a report nade by the
Conmi ssi oner of Police under Sec. 3, sub. s. (3) of the Act.
6.0n 5-11-1973, the Advisory Board, after exam ning.the
case, gave its opinion to the State Government. that there
was sufficient cause for the petitioner’s detention.

7. The State CGovernment confirned the detention order on 8-
11- 1973 and- its order was served on the petitioner in jai
on 14-11-1973.

8. On 20-11-1973, Lal Mhan Jadav swore an affidavit, ’'in
the Court of Magistrate 1st Cl ass at Alipore, stating that
the petitioner Ram Bali Rajbhar did not participate in the
attack on his shop on 5-9-1973 and that he did not  nention
his name in the First Infornmati on Report for that reason

9. On 27-11-1973, t he peti ti oner nade a second
representati on which was received by the State Governnment on
28-11-1973. This %s still under consideration when the
petitioner filed a Wit Petition under Article 226 of the
Constitution to the Calcutta H gh Court —questioning  his
detenti on.

10. On 21-3-1973, the Calcutta High Court rejected the
Hebeas Corpus petition.

The petitioner asserts that, on the very grounds on which he
was detai ned, one Kanmal Singh @Tiger son of Gurmel Singh
who, Ilike the petitioner, was alleged to be ™"honeless’ in
Cal cutta, was detained but rel eased after a consideration of
his case by the Advisory Board. The petitioner has attached
a copy of the order of the State CGovernnment on the case of
Kamal Singh which shows that, although, Kamal Singh nade no
representation at all to the State CGovernment under Section
8 of the Act, yet, he was rel eased because the Advisory
Board, after considering all the materials placed before it
and after hearing Kamal Singh @Tiger, in person, reported
that in its opinion, "no sufficient cause for the detention"
of Kamal Singh existed. In reply to the petitioner’s
assertions about the case of Kamal Singh, the Comm ssioner
of Police stated, in paragraph 20 of his affidavit, that
they are not relevant for the petitioner’s case. W think
that they would be relevant to determ ne whether the cases
of the petitioner and of Kanal Singh were identical or
di sti ngui shabl e. It is evident that Kamal Singh, although
served with identical grounds of detention, and, simlarly
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described as "honeless’, asked for and obtained a persona
heari ng which satisfied the Advisory Board that hi s
detention was not justified. Apparently, the petitioner
coul d not persuade the Advisory Board, simlarly, to believe
that his case fell in the sane category. This, therefore,
shows that the Advisory Board applied its mind to the case
of the petitioner which in its opinion, stood in. a
different class fromthe case of Kamal Singh
68
Learned Counsel.for the petitioner then contended that the
detaining authorities did not appear to have applied their
mnds to the case of the petitioner as they ought to have
done and that this is evident fromthe fact that he is
descri bed as "honel ess’ when he holds a |icence for noney
| endi ng and has an address in. Calcutta. It was suggested
that the petitioner nmay have been falsely and naliciously
implicated.by some of his,debtors and that the detaining
aut horities woul d have discovered this if t hey had
i nvesti gated facts properly. In support of such an
inference, it was submitted that it had been alleged that
the petitioner had participated in an attack upon a tea shop
when Lal Mhan Jadav, who ran the tea shop, had hinself
sworn that the petitioner had not participated in the
attack. On the other hand, it is asserted, in the affidavit
sworn in by the Conm ssioner of Police, Calcutta, that the
Conmi ssi oner was satisfied, fromthe enquiries nmade by him
t hr ough reliable officers, that the petitioner di d
participate in the alleged incident although he, my have
been able to secure an affidavit fromLal Mhan Jadav after
his discharge, the suggestion being that the affidavit was
di shonestly sworn and procured after the petitioner had been
di schar ged.
A Division Bench of the Calcutta H gh Court had considered
the effect of the affidavit of Lal Mhan Jadav ' on the
petitioner’s detention. |In our opinion, it had rightly held
that the affidavit could not vitiate the initial detention
order which was passed at a tinme when no such information
contained in an affidavit was either before the “detaining
authorities or placed before the Advisory Board. The
petitioner had nmade no assertion that he did not” get a
personal hearing by the Advisory Board or that he did not
have a full opportunity to nake his representations or to
put forward his case fully before the Advisory Board  which
could fairly and inpartially consider every allegation on
every question of fact. The petitioner has not alleged any
hostility of the Conmi ssioner of Police of Calcutta or of
any other officer towards him- On the materials before us,
we cannot be satisfied that neither t he det ai ni ng
authorities nor the Advisory Board had properly investigated
or applied their mnds to all the relevant facts relating to
the petitioner’s case, Nevertheless, it does appear to us.
from the affidavit of the Conm ssioner of Police, that the
State Govt. had Perhaps not passed any order upon the second
representation of the petitioner due to the belief that it
may be inproper to pass any order on it when, a Habeas
Corpus petition of the petitioner is pending. There could
be no reason whatsoever, now, after this Court as well as
the High Court of Calcutta have considered the petitioner’s
Habeas Corpus petitions, for the State Govt. to delay
further investigation or action upon the petitioner’s second
representation. The question which arises here is : what is
t he action which the State Govt. can take on t he
petitioner’s second representation?
Section 14(1) of the Act |ays down

"14(1) Wthout prejudice to the provisions of
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section 21 of the General C auses Act, 1897, a

detention order nmay, at any tinme. be revoked

or nodifi ed-

(a)notwi thstandi ng that the order has been

made by an officer nentioned in sub-section

(2) of section 3, by the

69

State Government to which the officer is

subordinate or. by the Central Governnent;

(b)notwi t hstandi ng that the, order has been

made by a State Government, by the Centra

Gover nment ".
The State Governnent can revoke or nodify a detention order
if it 1is satisfied, on new or supervening conditions or
facts comng to light, that a revocation or nodification had
becorme necessary. Section 14 of the Act apparently vests a
wi der power than that- which the State Govt. may have
possessed’ under the provisions of Section 21 of the Genera
Clauses Act. 1897 which is, by having been specifically
nentioned in section 14 of the Act, nade applicable in such
cases. The language of Section 14 of the Act, however,
makes it clear that the power under Section 14 is not
necessarily subject to the provisions of Section 21 of the
CGeneral O auses Act. This means that. a revocation or
nodi fication of an/order of the State Govt. is possible even
wi t hout conplying with the restrictions laid down in Section
21 of the General Cause Act. Nevertheless, as the wder
power under Section 14 of the Act does not ‘over-ride but
exi sts "w thout prejudice to the provisions of Section 21 of
the GCeneral Causes Act", we think that the correct
interpretation of the provisions, read together, would be
that it is left to the State Government in the exercise of
the discretion, either to exercisethe power read wth
provisions of Section 21 of the CGeneral C auses 'Act or
wi thout the aid of Section 21 of the General C auses Act.
We think it will be a reasonabl e, and judicious exercise of
the power under Section 14 of the Act to refer a case once
again to the Advisory Board for its opinion ‘before a
subsequent representation nmde on fresh nmaterials’ by a

detenu is rejected. It is true that the conditions under
which a reference is made for the opinion of the Advisory
Board under Section 10 of the Act cannot be repeated. It is

also clear that the express and mandatory duty to refer
arises only under the conditions laid down by Section. 10 of
the Act and there is no specific or separate provision for
calling for the opinion of the Advisory Board fromtine to

time. Nevert hel ess, if the power under Section 14 of the
Act can be exercised ',’in the |ike manner and ' subject to
the like sanctions and conditions (if any), to wuse the
| anguage enpl oyed by Section 21 of the General C auses Act,
we can only interpret "like manner" and subjection‘to "like
conditions" to nmean simlar and not identical rmanner and
condi tions. We think that a situation in which a power of

revocation or nodification of a detention order is invoked
by a second or a subsequent representation can, after naking
al  owance for intervening events which cannot be w ped out
of existence, be conpared to and resenbles a situation in
which the opinion of the Advisory Board is sought after an
approval or a prelimnary confirmation of a detention order
by the State Governnment under Section 3(3) of the Act,
awaiting the opinion of the Advisory Board, which is
expected to function quite inpartially and independently
before the Governnent nakes a final order under Section 12
of the Act. Section

70
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10 of the Act only provides, for the 1st representation

But, it appears to us that the power under Section 14 of the
Act, read with Section 21 of the General C auses Act, which
is specifically mentioned in Section 14 of the Act, could
import or inmply a power of the State Governnent to refer a
second representation |ikew se to the Advisory Board, if the
State Governnent so decades in an anal ogous situation. And,
the Advisory Board can then adopt such parts of the
procedure laid down in Section 1 1 of the Act as could be
applied to a second representation. 1In such a case, the
reference woul d not be under Section 10 of the Act but under
Section, 14 of the Act read with the necessary inplication of
preserving the power of the Govt. to act as laid down in

Section 21 of the General C auses Act. |In other words, the
subsequent reference would result froma necessarily inplied
power of the Govt. to act. so far as possible, in a like

manner to the one it has 'to adopt in confirmng or revoking
the initial detention order under Section, 12 of the Act.

And, if there is such a power .in the Governnent to refer a
subsequent ~representation on fresh grounds to the Advisory
Board for _its opinion,  there wll, we think, be a

correspondi ng i nplied power and obligation of the, Advisory
Board to give its opinion in accordance with the procedure
prescribed by Section 1 1 of the Act exception that its
report wll necessarily have to be submitted in such cases
beyond ten weeks fromthe date of detention order but within
a reasonabl e tine.

W think that the High Court of Calcutta while dism ssing
the Wit Petition, need not have expressed any opini on about
the worth of the affidavit sworn- by Lal Mhan jadav, the tea
shop owner. That, we think, is the function of —authorities
constituted wunder the Act for deciding questions of fact.
On a Habeas Corpus petition, what has to be considered by
the Court is whether the detention is prima facie legal or
not, and not whether the detaining authorities have wongly
or rightly reached a satisfaction on every question of fact.
Courts have, no doubt, to zealously guard the /persona
liberty of the citizen and to ensure that the case 'of a
detenu is justly and inpartially considered and dealt wth
by the detaining authorities and the Advisory Board But,
this does not nmean that they have to.or can rightly and
properly assune either the duties cast upon the detaining
authorities and Advisory Board by the |aw of preventive
detention or function as Courts of Appeal on questions  of
fact. The | aw of preventive detention, whether we like it
or not, is authorised by our Constitution presumably because
it was foreseen by the Constitution-makers that there nay
arise occasions in the life of the nation when the need to
prevent citizens from acting in ways which unlawfully
subvert or disrupt the bases of an established order may

outwei gh the clains of personal |iberty.

Every petitioner under Article 32 of the Constitution has to
establish an infringement of a fundanmental right. Hence,
this Court cannot order a release fromdetention, upon a
Habeas Corpus petition, wuntil it is satisfied that a

petitioner’'s detention is really unwarranted by | aw. Thi s
neans that, in a case of detention under the Mintenance of
71

Internal Security Act, 1971, the petitioner has to show a
violation of either Article 21 or Article 22 of the
Consti tution. That personal liberty of the <citizen which
the law so sedulously and carefully protects can also be
taken away by the procedure established by law when it is
used to jeopardise public good and not nmerely private in-
terests.
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Learned Counsel for the petitioner could not indicate
material which could convince us that the petitioner has
been denied the protection of either Article 21 or Article
22 of the Constitution. There is nothing here to show that
the petitioner did not have the opportunity of naking an
effective representati on against his detention. W are also
not satisfied, as we have already indicated, that the powers
under the Act are being utilised in this case for a
col lateral purpose or in a manner which is malafide sinply
because a criminal prosecution was |aunched against the
petitioner which failed. That is one of the matters which
the Advisory Board and the State Governnment can take into
account in formng an the opinion on the question whether
t he petitioner’'s detention or continued detention is
necessary. In order to make out a case of nmalafide or
m suse of powers under the Act, we think that better and
nore convi ncing material has to be forthcom ng than what the
petitioner in the instant case has been able to place before
us.

W, however, nust observe here that some of the facts
noti ced above are enough to put the  detaining authorities
and the Advisory Board on their guard so that they should
al so examine the possibility of having been misled by
mechani cally reproduced assertions made by subor di nat e
police officers acting at the instance of persons wth ques-
ti onabl e notives. The detaining authorities and t he
Advi sory Board are the best judges of that. -They are arnmed
with anpl e power and neans to lift the cast iron curtain of
i npeccable form behind which this Court does not, in the
absence of good and substantial reasons, try to peep in an
attenpt to discover nalafides or msuse of drastic powers
neant to be used honestly, carefully reasonably, and fairly.
This Court presunes that they are being so used unless and
until the contrary is pal pable, but no such presunption need
hanper the efforts which the detaining authorities and the
Advi sory Boards ought to nake to discover the real or the
whol e and unvarni shed truth before determ ning the need for
a preventive detention. At any rate, no nmere amour propre
or self esteemor any police officer should be, allowed to
stand in the, way of. an- honest, careful, —and inpartia
i nvestigation and deci si on.

For the reasons given above while we reject the petitioner’s
prayer for quashing the detention order, we direct the
CGovernment of West Bengal to consider and take up an early
decision wupon the pending fresh representation of the
petitioner in accordance with the requirenments of law and

justice as indicated by wus above. Subject - to this
direction, this petition is disn ssed.
S.C Petition dism ssed.
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