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The subject-matter of the challenge in this appeal is a
judgrment of the Hi gh Court of Rajasthan passed in S.B. Cvi
Revi sion Petition No.669/2001 on 18th July 2001 setting aside
the judgnents of the Courts bel ow where both the trial court
as well as the |ower Appellate Court deternined the
provi si onal rent under Section 13(3) of the Rajasthan Prem ses
(Control of Rent & Eviction) Act, 1950 (herein after referred to
as the \021Act of 1950\022) at the rate of Rs.400/-p.m for the shop in
guestion with effect from 01.06.1994 to 01.07.1999.. The Hi gh
Court in revision re-appreciated the evidences and reversed
the concurrent findings of the Courts bel ow and held as
under: -
\ 023Thus, the provisional determnation of
rent by both the courts below at the rate of
400/ -p. m appears on the very face to be
illegal and both the courts bel ow have
conmitted jurisdictional error in
deternmining the rent at such rate and they
shoul d have deternined the rent at the
rate of Rs.200/-p.m as it was the rent [ast
paid by the defendant-petitioner to the
pl ai ntiff-respondent.

For the reasons stated above, it is held
that the orders dated 16.02. 2001 passed

by the | earned Additional District Judge
No. 5, Jaipur City, Jaipur and 13.07.1999
passed by the |l earned Additional G vi
Judge (J.D.) No.3, Jaipur City, Jaipur are
contrary to the provisions of Section 13(3)
of the Act of 1950 and interference
beconmes inevitable for ends of justice and
they are liable to be set aside and this
revision is liable to be all owed.

Accordingly, this revision petition filed by
the defendant-petitioner Khursheed Akram

is allowed and the inpugned orders dated
16. 02. 2001 passed by the | earned Addl.
District Judge No.5, Jaipur Cty, Jaipur

and 13.07.1999 passed by the |earned
Addl . Givil Judge (J.D.) No.3, Jaipur City,
Jai pur are set aside. The |earned
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Addl . Civil Judge (J.D.) No.3, Jaipur Cty,
Jaipur is directed to determ ne provisiona
rent at the rate of Rs.200/-p.m It is nmade
clear that this provisional rent is not final
but is only interimtill the final decision of
the court and subject to adjustnment as

provi ded under Section 13(8) of the Act of
1950. No order as to costs.\024

Brief facts, leading to the filing of this appeal, are as
under : -

Yunus Ali, the appellant (now represented through his
| egal representatives as the appellants) was owner of shop No.
2 situated at House No. 242 at Nahari Ka Naka behind Khetr
House, Madina Masjid Road, Jaipur. By an oral agreenent, he
| eased the shop onrent to Khursheed Akram tenant-
respondent, herein, on-a monthly rent of Rs. 300/- excluding
el ectricity and water charges. ~The respondent-tenant al so
pai d an advance amount of Rs.  5,000/- which was to be
adj usted against the instalnments of rent or to be returned
when tenancy will expire: On-22.01.1993, a rent deed was
duly executed between the parties on a stanmp paper of Rs.

10/- giving effect to the agreed terns and conditions of the
earlier oral agreement of nmonthly rental of Rs. 300/-. The

agreenment was executed in the presence of the w tnesses and

attested by a Notary.

In the nmonth of March 1994, the original landlord at the
request of the respondent-tenant, nmade addition of a platform
in front of the shop with stone floor and erection of shutter
over the shop. There was agreed nargi nal increase of the rent
amount after the renovation was over.~ A fresh rent deed was
duly executed in favour of the original l'andl ord on 01.04.1994
wher eunder rent was increased to Rs. 400/- per nonth
payable w.e.f. April 1994. It was also agreed that the advance
amount of Rs. 5000/- shall be adjusted in 14 nonthly
instal mrents of the rent due upto 31.03.1994 @Rs. 300/- per
nmonth and thereafter upto 31.5.1994 @Rs. 400/- per nonth
and other terns renmi ned unchanged and unaltered. Though
in spite of repeated requests and denands of the original -
| andl ord, the respondent-tenant failed to pay rent even after
the execution of rent deed on 01.4.1994. Arrears of the rent
started accunul ati ng since 01.06.1994 after adjustment of the
advance anount of Rs.5,000/-. The landlord left with no
ot her remedy except to file a suit for eviction on 29.01.1997
before the Court of Additional Cvil Judge (S.D.) No. 3, Jaipur
Cty, Jaipur inter alia contending that apart from various other
grounds nentioned in the plaint, the respondent-tenant has
defaulted in paynent of the arrears of rent since 01.06.1994.

The respondent-tenant in his witten statenent pleaded
that the agreed rent of the shop was Rs.200/- per nonth and
he had paid an advance ampunt of Rs. 10,000/- and | ater on
the rent was never agreed to be increased to Rs.300/- per
nonth and further to Rs. 400/-per nonth w.e.f. 01.04.1994 as
clainmed in the plaint. It was admtted by himthat he had paid
rent upto April, 1995 @Rs.200/- per nonth and in support
thereof, he placed rent receipts on the record.

On 13.07.1999, the learned Civil Judge, after considering
the fact that the rent was being paid by the respondent-tenant
@Rs. 200/- in support of which he had produced cash
recei pts but since a fresh rent deed was executed between the
parties, which prina facie would reveal that the rent was
agreed to be charged @Rs. 400/- per nonth and on the
prem se of the agreed rate of rent, the trial court determ ned




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

5

the provisional rent under Section 13(3) of the Act of 1950 @
Rs. 400/- per nonth from 01. 06.1994 to 01.07.1999.

Bei ng aggri eved by the above-said order of the |earned
G vil Judge, the respondent-tenant preferred a G vi
M scel | aneous Appeal before the | earned District Judge, Jaipur
Cty, Jaipur which was transferred to the | earned Additiona
District Judge No. 5, Jaipur City, Jaipur, for trial. During the
course of hearing of the appeal, the respondent-tenant
produced a copy of conprom se deed dated 30.03. 1993 before
the Appellate Court in support of his defence that the rent of
the shop was Rs. 200/- per month and not Rs.400/- per
nmonth. The learned Additional District Judge, on carefu
perusal of the said docunent, arrived at the conclusion that
the said deed pertained to shop No. 5 and not shop No. 2
whi ch was the subject-matter of the suit. The |earned
Addi tional District Judge has found no error or illegality in the
order of the |learned Additional C vil Judge and, accordingly,
rej ected the appeal of the respondent-tenant.

Thereafter, the respondent-tenant filed S.B. Civil Revision
Petition No. 669/2001 before the Hi gh Court of Rajasthan
Bench at Jai pur, under Section 115 of the G vil Procedure
Code. The learned Single Judge of the Hi gh Court, as noticed
earlier, allowed the revision.

Hence, the original landlord filed this appeal by way of
special leave. During the pendency of this appeal, the
| andl ord died and his |egal representatives have been brought
on record as appell ants.

M. Ajay Choudhary, |earned counsel appearing on
behal f of the appel llants, subm tted that the inmpugned order is
perverse, erroneous and-illegal as the H gh Court has exceeded
its jurisdiction under Section 115 CPC to repl ace concurrent
findings of facts with its own findingsas if it was exercising
the jurisdiction of the Appellate Court. He contended that the
Hi gh Court has exercised its jurisdiction contrary to the well -
settled law |l aid down by this Court in a series of decisions that
the Hi gh Court should not interferein the findings of facts
recorded by the courts bel ow based upon proper and
reasonabl e appreci ati on of evidence.

On the other hand, M. Abhijeet Sinha, |earned counse
appearing on behal f of the respondent-tenant, -in support of
the order, has submitted that the Hi gh Court in exercise of its
revi sional powers vested in it under Section 115 of CPC has
rightly interfered with the erroneous and unsustai nabl'e orders
of both the courts below and this Court nornally under Article
136 of the Constitution should not interfere with the well -
reasoned order of the Hi gh Court.

Havi ng heard the | earned counsel for the parties and
havi ng exam ned the orders of the courts below, we are of the
opi nion that the H gh Court\022s order on the face of it does not
stand | egal scrutiny and deserves to be set aside.

We do not think it proper and necessary to enmbark upon
the facts of the present case in detail. Suffice it to notice that
the predecessor-in-interest of the appellants had entered into
oral agreement with the respondent-tenant to | ease out shop
No. 2 situated at House No. 242 at Nahari Ka Naka behi nd
Khetri House, Madina Masjid Road, Jaipur, to the respondent-
tenant at the rate of Rs.300/- per nmonth as rent. The
expenses of electricity and water were al so agreed to be paid
separately as pleaded by the original landlord in the plaint. In
pursuance of the oral agreement, a rent deed was executed on
22.01.1993 incorporating all the agreed terns and conditions
therein. The respondent-tenant al so paid an anmpount of
Rs. 5,000/ - as advance to the predecessor-in-interest of the
appel l ants, which was agreed to be adjusted agai nst the non-
paynment of rent by the respondent-tenant or shall be returned
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to himat the tine of vacation of the shop. The predecessor-in-
interest of the appellants pleaded in the suit that the
respondent-tenant failed to pay the rent at the agreed rate
since 01.02.1993 onwards and it was desired by himthat the
rental ampunt shoul d be adjusted fromthe advance anmount of

Rs. 5,000/ - deposited by the respondent-tenant as security

with the predecessor-in-interest of the appellants.

Accordingly, rent of 14 nonths from 01l. 02. 1993 to 31.03.1994
was stated to have been adjusted. Sone addition was nade to
the shop by the predecessor-in-interest of the appellants at the
request of the respondent-tenant and thereafter rent @

Rs. 400/ - per nonth was agreed to be paid by the respondent-
tenant w.e.f. 01.04.1994, for which Rent Deed dated

10. 04. 1994 was executed in the presence of the w tnesses and
duly attested by a Notary. The anpunts of two nonths\ 022 rent
fromO01l.04.1994 to 31.05.1994 @Rs. 400/ - per nonth were

al so adjusted out of the advance anpunt and the bal ance

amount of ‘rent was not paid by the respondent-tenant despite
repeat ed requests and demands nmde by the predecessor-in-

i nterest ‘'of 'the appellants.

The respondent -tenant pleaded before the trial court that
the shop in question was given to himon rent by the
predecessor-in-interest of the appellants @Rs.200/- per
nont h and he had pai'd Rs.5,000/- as advance agai nst the
amount of rent. On 30.03.1993, a rent deed was executed and
he had paid the rent upto January 1997, but the predecessor-
in-interest of the appellants did not give rent receipts after
April 1995. The respondent-tenant denied the claimof the
predecessor-in-interest of the appellants that the nonthly rent
of the shop was ever increased from Rs.300/- to Rs.400/- and
he reiterated and reasserted that the agreed rent was Rs. 200/ -
per nont h.

The learned trial court, during the pendency of the
eviction suit and on exam nation of the rent deeds produced
before him determ ned the provisional rent of the shop @

Rs. 400/ - per nonth under Section 13(3) of the Act of 1950
payabl e by the respondent-tenant for a period of 61 nonths,
i.e. fromO01.06.1994 to 01.07.1999, and the total anount of
arrears of rent works out to be Rs.24,400/- on which an
interest at the rate of 6% has been inposed. ~The trial court
directed the respondent-tenant to deposit the arrears of rent
together with interest in the bank account of the predecessor-
in-interest of the appellants and al so directed the respondent-
tenant to pay the rent, as deternmined, regularly in the account
of the predecessor-in-interest of the appellants. The order of
the trial court has been upheld by the first Appellate Court.

It is well-settled position in |law that under Section 115/ of
the Code of Civil Procedure the High Court cannot re-
appreci ate the evidence and cannot set aside the concurrent
findings of the Courts bel ow by taking a different view of the
evidence. The High Court is enpowered only to interfere with
the findings of fact if the findings are perverse or there has
been a non-appreciation or non-consideration of the nateria
evi dence on record by the courts below. Sinply because
anot her view of the evidence may be taken is no ground by the
High Court to interfere in its revisional jurisdiction.

Consi dering all the facts and circunstances as noticed
above, we are constrained to hold that the order of the High
Court cannot be sustained and as such we set aside the same.
The High Court has acted in exercise of its jurisdiction with
material irregularity to interfere with the well-nerited
concurrent findings and reasonings recorded by two courts
bel ow. The High Court, with respect to it, has |ost sight of the
i mportant fact that it was provisional deternination of the
amount of rent by the trial court and the eviction suit is stil
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pendi ng before it for final

For the foregoing r
aside and the appeal is all
ci rcunst ances of the case,

deci si on.

easons, the inpugned judgnent is set
owed, but in the facts and

wi t hout any order as to costs.




