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ACT:

I ncome tax- Money seized from _assessee suspecting
of f ence- Prosecution dropped for want of evidence-Ri ght of
Revenue to keep noney seized from assessee without valid
order of assessnent.

HEADNOTE
Under a search warrant issued under s. 132, |ncone Tax
Act, 1961, the Income Tax. Authorities seized certain

docunents and noney from the respondent. The Police also
registered a crimnal case against him Thereafter, the
Income Tax O ficer assessed himto tax and adjusted the
noney seized against the tax due. The respondent noved the
H gh Court, and the H gh Court held that the search and
seizure were illegal and directed the Revenue authorities to
hand over the noney and docurments to the Police to enable
themto proceed in accordance with | aw. The Police, however,
dropped the proceedings (filed as wuntraced) against the
respondent for want of evidence.

The respondent then noved the Magi strate for return of
the docunents and the noney, alleging that the Police had
not filed any challan against himfor a long tinme, while the
Revenue Authorities applied for retaining them The
Magi strate directed their return to the Police. The order
was confirmed by the Sessions Court. The High Court, in
revision, set aside the order of the Sessions Court and
remanded the matter to the Magistrate to deci de whet her the
adjustrment of the anpbunt against tax was perm ssible —and
val id.

Meanwhi | e, the respondent had appealed against the
order of assessment and Appellate Assistant Conm ssioner
stayed the recovery of the tax assessed.

The Magi strate after remand held that the anpbunt seized
be retained by the Revenue in partial satisfaction of the
rex due fromthe respondent, but the Additional Sessions
Judge in revision directed the Income Tax Authorities to
return the docunents and nmoney to the respondent.

Awit petition filed by the Revenue challenging the
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order was di sm ssed by the Hi gh Court.

Di sm ssing the appeal to this Court,
N

HELD: After the prosecution against the respondent was
dropped for want of evidence, the authorities had no right
to keep the nobney seized from himunder any provision of
law. There is also no question of its adjustnent, because,
there is no valid order of assessnent and there is no dermand
for tax. In fact, the Appellate Assistant Conmi ssioner
finally held that there is no order of assessment and that
there was no demand for incone tax. The Revenue Authorities
cannot indirectly keep the noney on the plea that there will
be a demand and that, therefore, they should be allowed to
keep the noney. There nust be authority of |aw under which
the noney can be Kkept, but in this case there was no | ega
order to keep the noney. [997-C- D]

JUDGVENT:

Cl VI'L _APPELLATE JURIL.SDI CTI-ON : ~Civil Appeal No. 999 of
1975.

Appeal by special |leave fromthe Judgnment and order
dated the 6th May 1975 of the Punjab and Haryana Hi gh Court
at Chandigarh in CGivil Wit Petition No. 2292 of 1975.

S. P. Nayar for the appellant.

994

B. Datta and Harbans Singh for respondents 2-4.

The Judgrment of the Court was delivered by

RAY, C.J. This appeal is by special leave from the
order dated 6 May 1975 of the Hi gh Court of ~ Punjab and
Haryana dismissing in linine the wit petition of the
appel | ant .

The appellant filed a wit petition in the Hi gh Court
chal l engi ng the order dated 4 January 1975 of the Additiona
Sessi ons Judge, Jullundur who all owed the revision petition
of the respondent Ronesh Chander ‘and di sm ssed the petition
of the appell ant.

The facts leading to the order are these: On 6 August,
1971 the respondent Ronmesh Chander was travelling in a car
Hs car was intercepted by the police. A sum of Rs.
1,61,411/- was found in a bag in his hands. The respondent
Ronmesh Chander was taken to the police station. A crimnmnal
case was registered against himunder sections 411, 413 and
414 of the Indian Penal Code and under sections4, 5,6 and
8 of the Foreign Exchange Act, 1947. The  Conmm ssi oner of
Income Tax issued a warrant of authorisation ~enmpowering
certain officers wunder section 132 of the Inconme Tax Act to
conduct a search and seizure. Pursuant to that authorisation
the authorised officer seized the sumof Rs. 1,61,411/- and
certain books and docunents. The business prem ses of the
respondent Ronesh Chander and the other respondents who were
his partners were searched and certain documents and books
were seized

The respondent Ronesh Chander by a wit petition
chal | enged the warrant of authorisation. The Hi gh Court of
Punj ab and Haryana on 25 May 1972 held the search to be
invalid and directed the Revenue to return the noney and the
books. On appeal the High Court on 22 Novenber 1972 accepted
in part the appeal of the Revenue and held that the anpunt
and the books and docunents be returned by the Revenue to
the Station House Officer, Police Station, Kartarpur who was
directed to proceed in accordance with | aw.

The respondent Ronesh Chander filed an application on
12 March 1973 in the court of the Judicial Magistrate,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

Jul lundur and alleged that the police had not filed any
chal | an agai nst the respondent Ronesh Chander for a |ong
time and prayed for an order that the Station House O ficer,
Kartarpur be directed to get the noney fromthe | ncone-tax
Aut horities and conply with the orders of the Hi gh Court.

The Revenue Authorities filed an application under
section 523 of the Code of Crimnal Procedure on 25 March
1973 before the Judicial Magistrate, Jullundur and prayed
that orders mght be passed directing that the sumof Rs.
1,61,411/- be retained by the Incone-tax Departnent in
partial satisfaction of their outstandi ng denand agai nst the
respondent Ronesh Chander, and the papers of the Respondent
Ronesh Chander be also ‘retained by the Revenue Authorities
for conpletion of assessnent proceedi ngs against the
respondent Ronesh Chander.

995

In the aforesaid application of the Revenue Authorities
before the Judicial Mgistrate,  Jullundur it was alleged
that a regular assessnment order had been passed on 26 June
1972 agai'nst the respondent Romesh Chander and the denmand of
the Revenue Aut horities  against ~the respondent Ronesh
Chander was Rs. 7,90, 293/-. The Revenue further alleged that
the respondent Ronmesh Chander was given 35 days notice to
pay the anount and  because he did not pay the anpunt
demanded, the sumof Rs. 1,61,411/- was adjusted on 5
Cctober 1972, towards the outstanding denmand. It also
appeared in the aforesaid application of the Revenue before
the Judicial Magistrate, Jullundur that the crimnal case
regi stered agai nst the respondent ~Romesh Chander had been
"filed as untraced" by the order of the Court dated 25
January. 1973.

The Judicial Mgistrate on 24 April 1973 passed an
order directing the Incone-tax authorities to return the
amount in dispute, the books and  other docunents 'to the
Station House Officer, Police Station, Kartarpur.

The order of the Judicial Magistrate was affirned by
the Additional Sessions Judge, Jullundur in revision on 5th
May 1973.

The order of the Judicial Magistrate and the order of
the Additional Sessions Judge, Jul llundur were chal | .enged by
the Revenue in Crimnal Revision No. 430 of 1973 in the High
Court of Punjab and Haryana. On 26 June 1974 the Hi gh Court
set aside the orders and remanded the matter to the Judicia
Magi strate, Jullundur for determ ning whether the anpbunt in
di spute could be adjusted in | aw agai nst the outstanding tax
dues from the respondent Ronesh Chander and further whet her
the adjustment nade by the Commi ssioner of lncome-tax on 5
Cct ober 1972 was valid and justifiable.

Meanwhil e the respondent Ronesh Chander. filed an
application under section 146 of the Income Tax Act before
the I ncone-tax Oficer against the order of assessnent. The
respondent Romesh Chander also filed an appeal against the
assessment orders bef ore t he Appel | ate Assi st ant
Conmi ssioner on 3 August, 1972. The application of the
respondent Ronesh Chander under section 146 of the Incone
Tax Act was rejected by the Income Tax O ficer on 2 August
1973. The respondent Romesh Chander filed an appeal agai nst
the rejection of the petition on 27 August 1973. On 17
Septenmber 1973 the appeals filed by the respondent Ronesh
Chander against the orders of the Revenue in regard to
assessment of Inconme tax of the respondent were heard. The
I ncome Tax Oficer on 18 Septenber 1973 asked for
adjournnent to explain the departnmental case. The Appellate
Assi stant Conmi ssi oner granted adjournnent and inforned the
respondent Ronesh Chander by letter dated 22 Septenber 1973
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that steps had been taken by the departnent to stop al
recovery proceedi ngs against the respondent Romesh Chander
and that the appeal would be heard later on

On 22 Septenmber 1973 the respondent Ronesh Chander
filed an application before the Appellate Assi st ant
Conmi ssioner that the operation of the assessnent order
during the pendency of the appeals
996
m ght be stayed and the demand of the tax be held in
abeyance. The Appellate Assistant Conmi ssioner by letter
dated 27 Septenber 1973 informed the respondent Ronesh
Chander that recovery of demand of Rs. 7,90,293/- for the
assessment year 1972-73 had been stayed by order of the
Revenue Authorities dated 18 Septenber 1973.

It is in this background that the Judicial Mgistrate,
Jul lundur on 3 June 1974 on revision petitions filed by the
appel lant and the respondent Ronmesh Chander held that the
amount of = Rs. 1,61,411/- be retained by the incone-tax
departnment in- partial satisfaction of their outstanding
denmand against the respondent Ronesh Chander. The Judicia
Magi strate also held that in viewof the invalidity of the
order made under section 132(5) of the Incone Tax Act the
adjustrment of the anmpbunt in dispute by the Comm ssioner of
Income Tax on 5 October 1972 was not " valid. The Judicia
Magi strate further/ held that the business papers of the
respondent Ronesh Chander might be retained by the | ncone-
tax departrment for the statutory period for conpleting
pendi ng assessnent proceedi ngs.

The respondent = Romesh Chander went up in revision
agai nst the order of  the Judicial Magistrate. The Revenue
also went up in revision. By order dated 4 January 1975 the
Addi tional Sessions Judge, Jullundur allowed the  revision
petition of the respondent Romesh Chander -and di sm ssed the
petition of the appellant Revenue. The Additional Sessions
Judge, Jullundur directed the Income” Tax Authorities to
return the anmpount of Rs. 1,61,411/- and the books to the
respondent Ronesh Chander

The appel | ant Revenue filed a wit petition in the H gh
Court challenging the order dated 4 January 1975 of the
Addi ti onal Sessions Judge, Jullundur

The High Court rightly rejected the wit petition at
sight. The Additional Sessions Judge, Jullundur held that
the crimnal case against the respondent Romesh Chander was
filed by an order of the Judicial Magistrate dated 25
January 1973. The second finding of the Additional Sessions
Judge is that the H gh Court by order dated 20 March 1974
remanded the matter to the court of the Judicial Mgistrate
to find out whether it was permissible in lawto adjust the
amount of Rs. 1,61,411/- against the outstandi ng dues of the
respondent Ronesh Chander and the Judicial Magistrate held
that adjustnent was not justifiable wunder the  relevant
statutory provision. The Judicial Mgistrate, however, held
that the respondent Romesh Chander was not entitled to the
amount and that the income-tax departnment could retain-the
amount in partial satisfaction of their outstandi ng demand.
Before the Additional Sessions Judge, Jullundur the Revenue
contended that the assessnment was valid under section 226(4)
of the Income Tax Act independently and under section 132 of
the I ncone Tax Act. The Additional Sessions Judge, Jullundur
referred to the appeals filed by the respondent Ronesh
Chander agai nst the assessnment proceedi ngs and observed that
the appeal had been heard on 17 Septenber, 1973 and on the
followi ng day, viz., 18 Septenber 1973 the matter was
adjourned at the instance of the Revenue. The Additiona
Sessi ons
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Judge, Jullundur further said that the search and seizure

were illegal and therefore, the assessee was entitled to the

return of all the docunments and the ampunt in question

The orders of the Appellate Assistant Comni ssioner
dated 17 October 1975 show that there is no order of
assessnent and there is no incone-tax demand.

There is no crimnal case against the respondent Ronmesh
Chander. The order of the Hgh Court dated 25 My 1972
directed the return of the sum of Rs. 1,61,411/- and the
docunents to the respondent Romesh Chander. The order of the
| earned Single Judge was affirmed by the H gh Court on 22
Novermber 1972. No appeal was preferred agai nst the order of
the Hgh Court. The order of the High Court was that the
amount of Rs. 1,61,411/- and the books and ot her docunents
were to be returned to the Station House Oficer. After the
crimnal case had been filed the authorities have no right
to keep the nobney, under any provision of law. There is no
qguestion of adjustment of the sum of Rs. 1,61,411/- by
reason of ~the fact that there is no valid order of
assessnent _and there is no demand for incone-tax.

The Revenue cannot indirectly keep the noney on the
plea that there will be a demand, and, therefore, the nobney
shoul d be allowed to be kept with the Revenue. There nust be
authority of |aw under which the nbney can be kept. There is
no legal order to keep the noney. The appeal, therefore,
fails and is dismssed with costs.

V.P.S. Appeal dism ssed.
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