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Mahonedan Law -Guardi anshi p--De facto guardi an--Powers
of alination--Benefit to m nor, whether naterial--Wether
transacti on can be uphel d as famly
arrangenent -- Marri age-- Co-habitation -presunption of wvalid
nmarri age.

HEADNOTE:

Under Mahonedan | aw a person who has charge of the person

or property of a minor without being his |egal guardian
i.e., a de facto guardi an, has no power to convey to anot her
any right or interest in imoveable property which the
transferee can enforce against the mnor.  The question
whether the transaction has resulted in a benefit to the
mnor is immterial in such cases.

Where disputes arose relating to succession to the
estate of a deceased Mahonedan between his 3 sons, ~one of
whom was a minor, and other relations, and a deed of settle-
ment enbodyi ng an agreenment in regard to the distribution of
the properties belonging to the estate was executed by and
between the parties, the eldest son acting as guardian for
and on behalf of the minor son: Held, that the deed was not
bi nding on the minor son as his brother was not his | |ega
guardi an; as the deed was void it cannot be held as wvalid
nerely because it enbodied a famly arrangenment; and the
deed was void not only qua the mnor, but with regard to al
the parties including those who were sui juris.
| mnbandi v. Mitsaddi [1918] 45 1. A 73 relied on Mhened
Keramatullah M ah v. Keramatulla (A 1.R 1919 Cal. 218)and
Ameer Hassan v. M. Eay Hussain (A.1.R 1929 CQudh 134)
conment ed upon.
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Under Mahonedan law if there was no insurnountable
obstacle to a nmarriage and the man and wonman had cohabited
with each other continously and for a prolonged period/he
presunption of lawful nmarriage would arise and it would be
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sufficient to establish a |lawful marriage between them
Khaj a H dayut Qollah v. Rat Jan Khanam (1844, 3 Moo |.A
295) referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION. Civil Appeal No. 51 of 1951

Appeal from the Judgnment and Decree dated the 11h
Sept enmber, 1945, of the High Court of Judicature at Allaha-
bad (Brand and Waliullah JJ.) in First Appeal No. 212 of
1942 arising out of the Judgnment and Decree dated the 28th
February, 1942, of the Court of the Cvil Judge of Azangarh
in Oiginal Suit No. 4 of 1941.

S.P. Sinha (Shaukat Hussain, with him for the appel-
| ant s.

C.K.  Daphtary (Nuruddin Ahned, with him for the re-
spondent's.
1952. Cct. 227 The judgnent of the Court was delivered by

BHAGMTI J.--This is an appeal fromthe judgnent and
decree of the Hi gh Court of judicature at Allahabad which
set aside a decree passed by the Cvil Judge of Azangarh
decreeing the plaintiff’s claim

One Haji Abdur Rahman, hereinafter referred to as -Haji'
a Sunni Mohamedan, died on the 26th January, 1940, |eaving
behind hima large estate. He left him surviving the plain-
tiffs 1 to 3, his sons, plaintiff 4 his daughter and plain-
tiff 5 his wife, defendant 6 his sister, defendant 7 his
daughter, by a predeceased wi fe Batul Bibi and defendants 1
to 4 his nephews and defendant 5 his grand-nephew. Pl ain-
tiffs case is that i mediately after his death the defendant
1 who was the Chairnan, Town Area qasba Mubarakpur. and a
menber of the District Board, Azangarh and defendant 5 who
was an ol d associate of his started propaganda agai nst' t hem
that they set afloat a rumour to the effect that the plain-
tiffs 1 to 4
1135
were not the legitinmate children of Haji and that the plain-
tiff 5 was not his lawfully wedded wi fe, that the defendants
1 to 4 set up an oral gift of one-third of the estate in
their favour and defendant 5 set up an oral will bequeathing
one-third share of the estate to himand sought to interfere
with the possession of the plaintiffs over the estate and
nearly stopped all sources of incone. It was alleged that
under these circunmstances a so-called deed of family settle-
ment was executed by and between the parties on the 5th
April, 1940, enbodying an agreenment in regard.to the distri-
bution of the properties belonging to the ‘estate, . that
plaintiff 3 was a minor of the age of about 9 years and he
was represented by the plaintiff 1 who acted as his guardi an
and executed the deed of settlement for and on his- behal f.
On these allegations the plaintiffs filed on the 25th Novem
ber, 1940, in the Court of Civil Judge of Azamgarh the  suit
out of which the present appeal arises against the defend-
ants 1 to 5 and defendants 6 and 7 for a declaration that
the deed of settlLenent dated 5th April, 1940, be held to be
invalid and to establish their claimto their legitimte
shares in the estate of Haji under Mhamedan Law. The
def endant 8 a daughter of the plaintiff 5 whose paternity
was in dispute was added as a party defendant to the suit,
the plaintiffs claimng that she was the daughter of the
plaintiff 5 by Haji and the defendants 1 to 5 alleging that
she was a daughter of the plaintiff 5 by her forner husband
Ali nmul | ah.

The only defendants who contested the claim of the
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plaintiffs were the defendants 1 to 5. They denied that the
plaintiff 5 was the lawmfully wedded wife and the plaintiffs
1 to 4 were the legitimate children of Hail. They also
contended that the deed of settlenent enbodied the terns of
a famly settlenent which had been bona fide arrived at
between the parties in regard to the disputed clainms to the
estate of Haji and was binding on the plaintiffs.

It is significant to observe that the defendants 6 and 7
who were the adnmitted heirs of Haji did not contest the
plaintiffs’ claimat all.

1136

The two issues which were mainly contested before the
trial Court were, (1) Wether the plaintiffs 1 to 4 are the
legitimate issue of and the plaintiff 5 is the wedded wife
of Abdul Rahman deceased;

(2) Wiether the agreenent dated 5th April, 1940, was
executed by the plaintiffs after understanding its contents
fully or was obtained fromthemby fraud or undue influence
? Was the said deed insufficiently stanped? Was it benefi-
cial tothe mnor plaintiffs ?

As regards the first issue there was no docunment evi-
dencing the marri age between the plaintiff 5 and Haji . The
plaintiff 5 and Haji had however |ived together as nan and
wife for 23 to 24 years and the plaintiffs 1 to 4 were born
of that union. There was thus a strong presunption of the
marriage of Haji with plaintiff 5 having taken place and of
the legitimacy of plaintiffs 1 to 4. The trial Court did
not attach any inmportance to the question of onus or pre-
sunmption, exam ned the evidence which was |led by both the
parties wth a viewto cone to a finding inregard to this
i ssue, and found as follows:

"So far as Musanmat Rahima's marriage with Alinullah or
anot her Abdul Rahnman is concerned the evidence of both the
parties stands on the same |evel and is not worthy of nuch
credit. | have however, not the | east hesitation to observe
that so far as the oral evidence and the circunstances of
the case are concerned, they all (favour the plaintiffs. 1,
however, find it difficult to ignore the testinony of the
def endants’ w tnesses Shah Allaul- Hag and Mdlvi  |gba
Ahmad ... ... On ng to the voluminous ora
evi dence adduced by the plaintiffs and the circunstances
that apparently favour them | gave my best attention to
this case, but upon a careful consideration of the  whole
evidence on the record, | amnot prepared to hold that the
plaintiffs 1 to 4 are the legitimte issues - of the plaintiff
No. 5, the lawfully wedded wi fe of the deceased, Haji Abdu

Rahman. | frankly admit that the matter i S not free from
difficulty and
1137

doubt but to ny mnd the scale |l eans away from the plain-
tiffs and I amnot satisfied that their version is correct."

On the second issue the learned trial Judge cane to the
concl usion that the di sputed conmprom se anbunted to a famly
settlenent; that it was beneficial to the interests of the
mnor plaintiff and that it was nmade by the parties wlling-
Iy and without any fraud or undue influence. On these find-
ings the suit was dismssed with costs.

The plaintiffs filed an appeal to the H gh Court of
Judi cature at Allahabad. After considering the severa
authorities on the binding nature of famly settlenments
cited before it cane to the conclusion that it did not bind
the plaintiffs. As regards defendants 1 to 5 it was held
that there was no consideration whatsoever which could in
any way support the arrangenent. Plaintiffs 4 and 5 being
Purdanashin ladies, it was found that they had no chance at
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any stage of the transaction of getting independent advice
in regard to the contents or the effect of the docunent
which they were executing and that even if the deed were
valid otherwise it would not be binding on them It was
further held that the plaintiff 3 who would be about 9 years
of age at the tine of the execution of the deed was repre-
sented in the transaction by his brother who could not be
the |legal guardian of his property and that the deed in so
far as it adversely affected the interest of plaintiff 3
woul d not be binding on him On the question of marriage
and legitimacy the High Court came to the conclusion that i
the trial Court had considered the question of onus in its
proper light and given the plaintiffs the benefit of the
initial presunption in favour of legitimcy and |awfu
wedl ock under the Mahomedan | aw, he would have recorded a
finding in their favour. The defendants to 5 had alleged
that at the tine of the cormmencenent of sexual relations
between the plaintiff 5 and Haji, plaintiff 5 was the wife
of one Alinmullah who was alive and that therefore the con-
nection between the
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plaintiff 5 and Haji was in its originillicit and continued
as such, with the result that the presunption in favour of a
marriage between the plaintiff 5 and Haji and in favour of
the legitinacy of 'plaintiffs 1 to 4 would not arise. The
learned trial Judge disbelieved the evidence led by the
defendants 1 to 5 in regard to this marriage between the
plaintiff 5 and Alinmullah. The Hi gh Court upheld the finding
and said: --

"Al'l these circunstances, tonmy mnd, strongly mlitate
against the theory of a first marriage of Miusamuat Rahi ma
Bibi wth the man called Alimullah. In this 'state of the
evi dence one cannot but hold that this story of the marriage
with Alimullah was purely an after-thought on the part of
the defendants 1 to 5 and it was invented only to get rid of
the strong presunption under the Mahonedan | aw in favour of
the paternity of plaintiffs 1 to 4 and the | awful wedl ock of
the plaintiff 5."

Having thus discredited the theory of the first mar-
riage of the plaintiff 5 with Alinmullah the H-gh Court cane
to the conclusion that it was fully established that Misam
mat Rahima Bibi was the lawfully wedded wife and that the
plaintiffs 1 to 4 are the legitimate children of Haji.- The
defendants 1 to 5 obtained | eave to appeal to H's Majesty in
Council and the appeal was admitted on the 10th January,
1947 Shri S.P. Sinha who appeared for the defendants 1 to 5
bef ore us has urged the self-sane two questions, namely, (1)
Whet her the deed of settlement is binding on the plaintiffs
and (2) Wiether the plaintiff 5 was the lawfully wedded wife
and the plaintiffs 1 to 4 are the legitimate children of
Haj i .

In regard to the first question, it is unnecessary to
di scuss the evidence in regard to fraud, undue influence,
want of independent advice etc., as the question in —our
opi nion is capable of being disposed of on a short point.
It is admitted that the plaintiff 3 Ishtiag Husan was a
mnor of the age of about 9 years at the date of t he
deed, and he was not represented as
1139
already stated by any legal guardian in this arrangenent.
The mnor’'s brother had no power to transfer any right or
interest in the inmmovable property of the minor and such a
transfer if made was void. (See Miulla s Mahonedan Law, 13th
Edition, page 303, section 364).

Ref erence may be made to the decision of their Lord-
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ships of the Privy Council in Imanbandi v. Mit- saddi(1). In
that case the nother who was neither the | egal guardian of
her mnor children nor had been appointed their guardian
under the Guardi an and Wards Act had purported to transfer
the shares of her minor children in the property inherited
by themfromtheir deceased father. M. Aneer Ali who deliv-
ered the judgnment of the Board observed at page 82 as
follows : -

The question how far, or under what circunstances
according to Mhonedan |law,a nother’'s dealings wth her
mnor child s property are binding on the infant has been
frequently before the courts in India. The decisions, howev-
er, are by no neans uniform and betray two varying tenden-
cies: one set of decisions purports to give such dealings a
qualified force; the other declares themwholly void and

ineffective. In the forner class of cases the main test for
determining the validity of the particular transaction has
been the  benefit resulting fromit to the mnor; in the

latter the admtted absence of authority or power on the
part of " the nother to alienate or incunber the minor’s
property.*

The test of benefit resulting fromthe transaction to
the m nor was negatived by the Privy Council and it was laid
down t hat under the Mahonedan | aw a person who has charge of
the person or property of a mnor without being his |ega
guardi an, and who may, there- fore, be conveniently called a
"defacto guardian," has no power to convey to another any
right or interest in imovable property whi ch
the transferee can enforce against the infant.

(1) (1918) 45 1. A 73.
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Shri  S.P. Sinha relied upon a decision of the Calcutta
Hi gh Court reported in Mahoned Keramutul lah "M ah v.
Keramutulla (1) where it was held that there was nothing in
the doctrine of fanmily arrangenents opposed to the genera
principle that when it was sought to bind a mnor by an
agreenment entered into on his behalf, it nust be shown that
the agreement was for the benefit of the minor;that if
i mproper advantage had been taken of the minor’s position, a
fam |y arrangement coul d be set aside on the ground of undue
i nfluence or inequality of position or one or other of the
grounds which would vitiate such arrangenment in the case of
adults; but where there was no defect of this nature, the
settlenent of a doubtful claimwas of as nuch advantage to a
mnor as to an adult, and where a genui ne di spute had  been
fairly settled the dispute could not be reopened solely on
the ground that one of the parties to the famly arrangenent
was a mnor.

Thi s deci sion was reached on the 19th July, 1918, i.e.
al nost 5 nonths after the decision of their Lordships of the
Privy Council, but it does not appear that the ruling was
brought to the notice of the | earned Judges of the Calcutta
H gh Court. The test of the benefit resulting from the
transaction to the m nor which was negatived by their " Lord-
ships of the Privy Council was applied by the | earned Judges
of the Calcutta Hi gh Court in order to deternine whether the
fam |y arrangement which was the subject-matter of the suit
bef ore them was bi nding on the minor

Shri  S.P. Sinha next relied upon a decision of the
Chief Court of Qudh, Ameer Hasan v. Ml. Ejaz Husain(2). 1In
t hat case an agreement to refer to arbitration was
entered into by the nother for her minor children and an
award was nmade by the arbitrators. The schenme of distribu-
tion of properties promulgated in the award was followed
wi t hout any objection whatever for a | ong period extending
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over 14 years and proceedi ngs were taken at the instance of
the minors for recovery of possession by actual partition of
their shares in the properties. The Court held

(1) A 1.R 1919 Cal. 218. (2) A1.R 1929 CQudh
134.
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that the reference to arbitration could not be held binding
on the minors and the award could not be held to be an
operative docunent, but if the scheme of distribution pro-
mul gated in the award was in no way perverse or unfair or
i nfluenced by any corruption or m sconduct of the arbitra-
tors and had been foll owed wi thout any objection whatever
for a long period extending over 14 years, it would as well
be recognised as a fam |y settlenent and the court would be
extremely reluctant to disturb the arrangenment arrived at so
many years ago. This |line of reasoning was deprecated by
their Lordships of the Privy Council in Indian Law Reports
19 Lahore 313 at page 317 where their Lordshi ps observed "it
is, however, argued that the transaction should be upheld,
because it was a fanmly settlenment.  Their Lordships cannot
assent to the proposition that a party can, by describing a
contract as a fanmily settlenment, claimfor it an exenption
from the | aw governing the capacity of a person to make a
valid contract.” W are therefore unable to accept this
case as an authority for the propositionthat a deed of
settlenent which is void by reason of the m nor not having
been properly represented in the transacti on can be rehabil -
itated by the adoption of any such line of reasoning.

If the deed of settlenent was thus void it could not
be void only qua the mnor plaintiff 3 but-would be void
altogether qua all the parties including those who were su
juris. This position could not be and was not as a natter
of fact contested before us.

The contention of the defendants 1 to 5 in regard to
the lawful wedl ock between plaintiff 5 and Haji and the
legitimacy of the plaintiffs 1 to 4 is equally untenable.
The plaintiffs had no doubt to prove that the plaintiff 5
was the lawfully wedded wife and the plaintiffs 1 to 4 were
the legitimate children of Haji. Both the Courts found that
the factum of the marriage was not proved and the plaintiffs
had therefore of necessity to fall back upon the pr esunp-
tion of marriage arising in Mahormedan | aw. |f that presunp-
tion of marriage arose, there would be no difficulty in
1142
establishing the status of the plaintiffs -1 to 4 as the
legitimate children of Haji because they were adnittedly
born by the plaintiff 5 to Haji. The presunption of marriage
arises in Mahonedan law in the absence of direct proof . from
a prol onged and continual cohabitation as husband and  wi fe.
It will be apposite in this connection to refer to a passage
fromthe judgnent of their Lordships of the Privy Council in
Khaj ah Hi dayut Oollah v. Rai Jan Khanurn(1). Their | Lord-
shi ps there quoted a passage from Macnaghten's Principles
of Mahonedan Law: - -

"The Mahonedan |awers carry this disinclination (that
is against bastardizing) nuch further; they consider it
legitimate of reasoning to infer the existence of narriage
fromthe proof of cohabitation ......... None but children
who are in the strictest sense of the word spurious are
consi dered incapable of inheriting the estate of their
putative father. The evidence of persons who would, in
ot her cases, be considered i nconpetent witnesses is adnitted
to prove wedl ock, and, in short, where by any possibility a
marriage nmay be presuned, the lawwill rather do so than
bastardi ze the issue, and whether a marriage be sinply
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voidable or void ab initio the offspring of it wll be
deened legitimate ... ... .. . .. . .. Thi s

apprehend, with all due deference, is carrying the doctrine
to an extent unwarranted by law, for where children are not
born of women proved to be married to their father, or of
female slaves to their fathers, some kind of evidence
(however slight) is requisite to form a presunption of
ML MDY, .. e The nmere fact
of casual concubinage is not sufficient to establish legiti-
macy ;and if there be proved to have existed any insurnount-
abl e obstacle to the marriage of their putative father wth
their nmother, the children, though not born of comobn women,
wi Il be considered bastards to all intents and purposes.™

Their Lordshi ps deduced fromthis passage the principle
that where a child had been both to a father, of a nother
where there had been not a nere casua
(1) (1844) 3 Moore’s indian Appeals 295 at p. 317.
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concubi nage, but _a nore pernmmnent connection, and where
there was no insurnountabl e obstacle to such a narriage,
then according to the Mahomedan 1 aw, ‘the presunption was in
favour of such marriage having taken place.

The presunption ~in favour of a |lawful narriage would
thus arise where there was prol onged and conti nued cohabit a-
tion as husband and wi fe and where there was no insurnount-
abl e obstacle to such a marriage, eg., prohibited relation-
ship between the parties, the worman being an undivorced w fe
of a husband who was alive and the lIike. Further illustra-
tions are to be found in the decisions of their Lordships of
the Privy Council in 21 Indian Appeals 56 ~and 37 Indian
Appeal s 105 where it was | aid down that the presunption does
not apply if the conduct of the parties was inconpatible
with the existence of the relation of husband and wife nor
did it apply if the wonman was admittedly a prostitute before
she was brought to the man’ s house (see Milla s Mhonmedan
Law, p. 238, section 268). |If therefore there was no insur-
nount abl e obstacle to such a marri'age and the man and wonan
had cohabited with each other continuously and for a pro-
| onged period the presunption of lawful marriage would arise
and it would be sufficient to establish that there was a
| awful marriage between them

The plaintiff 5 and Haji had been living as man and wife
for 23 to 24 years openly and to the know edge of all ~ their

relations and friends. The plaintiffs 1 to 4 were the
children born to them The plaintiff 5 Haji, and the
children were all staying in the famly house and all the
relations including the defendant |I hinself treated the

plaintiff 5 as a wife of Haji and the plaintiffs 1 to 4 as
his children. There was thus sufficient evidence of ~ habit
and repute. Haji noreover purchased a house and got the
sale deed executed in the names of the plaintiffs<l and 2
who were described therein as his sons. The evidence | which
was |ed by the defendants 1 to 5 to the contrary was  dis-
carded by the High Court as of a negative character

1144

and of no value. Even when the deed of settlenent was exe-
cuted between the parties the plaintiff 5 was described as
the widow and plaintiffs 1 to 4 were described as the chil-
dren of Haji. Al these circunstances rai sed the presunption
that the plaintiff 5 was the lawfully wedded wife and the
plaintiffs 1 to 4 were the legitimate children of Haji.

The result therefore is that both the contentions urged
by the defendants 1 to 5 against the plaintiffs’ <claim in
suit fail and the decree passed in favour of the plaintiffs
by the Hi gh Court nust be affirned
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It was however pointed out by Shri S.P. Sinha that the
Hi gh Court erred in awarding to the plaintiffs nmesne
profits even though there was no demand for the same in the
pl ai nt. The learned Solicitor-General appearing for the
plaintiffs conceded that there was no demand for nesne
profits as such but urged that the claimfor nmesne profits
woul d be included within the expression "awardi ng possession
and occupation of the property aforesaid together with al
the rights appertaining thereto." W are afraid that the
claim for nesne profits cannot be included within this
expression and the H gh Court was in error in awarding to
the plaintiffs mesne profits though they had not been
clainmed in the plaint. The provision in regard to the nesne
profits wll therefore have to be deleted fromthe decree.
We dismiss the appeal of the defendants 1 to 5 and affirm
the decree passed by the H-gh Court in favour of the plain-
tiffs, deleting therefrom the provision in regard to nesne
profits. ~The plaintiffs will of course be entitled to their
costs throughout fromthe defendants 1 to 5.

Appear di sm ssed.

Agent for the appellants’: V.P.K Nanbiyar. Agent for the
respondents: B.P. Maheshwari .
END OF VoL. 111,




