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ACT:

Constitution of India 1950 Article 14

Fam |y Pensi on- Gr ant of -State Gover nirent or der
confining benefit to famly of only those governnent
servants who |ast served at a place falling wthin the
present State of Tami| Nadu-Whet her~ unconstitutional and
voi d.

St at es Reor gani sation Act 1956 Section 86-Liability of
an existing State in respect of pension-what is-Liability to
be under an existing provision of |aw

Tami | Nadu New Family Pension Rules 1964 Notification
dated May 26. 1979 and CGover nnent Order M5/ 63 Fi nance dated
March 18 1982.

Fam |y Pension-Benefit of Governnment servant @ | ast
served at a place which becane (part of Kerala State on
reorgani sati on of State of Madras-Wdow whet her entitled to
fam |y pension.

Wrd and Phrases the liability of the existing State-
Meani ng of - Section 86 States Reorgani sati on Act 1956.

HEADNOTE

The State of Tanil Nadu introduced New Fami |y Pension
Rul es, 1964 granting benefit of pension to the famly of a
government servant on his death, but this benefit was
confined only to the nenbers of the famly of  those
government servants who retired prior to 1st April, 1964.
Later by a Notification dated 26th My, 1979 the benefit of
famly pension was extended to the menbers of the famly of
government servants who retired prior to 1st April, 1964.
However, by G O Ms/63 Finance dated 18th March; 1982, the
Government clarified that if the place of retirement of an
enpl oyee or the place where be was | ast serving at the tine
of death while in service, did not formpart of the present
State of Tami| Nadu, the wi dow of such enpl oyee woul d not be
entitled to the benefit of famly pension under the
Notification dated 26th May, 1979.

The petitioner in her letter addressed to this Court,
conpl ai ned that though she was the wi dow of an enpl oyee of
the former State of Madras,
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who retired before the re-organisation of the State under
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the States Reorganisation Act 1956, she was not being given
the benefit of family pension under the Notification dated
26th May, 1979. She further alleged that she made an
application to the former State of Madras for grant of
famly pension at the rate of Rs. 100 per nonth under
Paragraph 7 of the Notification dated 26th My, 1979, and
the State Governnent sanctioned paynment of fanily pension of
Rs. 100 by letter dated 22nd Novenber, 1981 with effect from
1st April, 1979. This ampunt was paid 13 for about 6 nonths,
but by another letter dated 20th April, 1982 she was
infornmed that she was not entitled to the grant of famly
pensi on under G O M5/ 63 (Finance) dated 18th March, 1982 as
her husband had served in Cannanore at the time of his
retirenment and that Cannanore did not presently form part of
the present State of Tami| Nadu. The petitioner’s letter was
converted into a wit petition and notice was issued to both
the State Governnents of Tami| Nadu and Keral a.

The State Government of Tam'| Nadu contended that under
section 86 of the State Reorganisation Act 1956, the
l[iability of the existing States in respect of pension
passes toor is apportioned between the successor State or
States in accordance with the provisions of the Fifth
Schedule to the Act, and that the petitioner would be
excluded from the benefit of the fanmly pension since the
pl ace where her husband served at the tinme of superannuation
becanme part of States other that the State of Tami| Nadu

Allowing the Wit Petitions
N

HELD: 1. (i) The State of Tam | Nadu is liable to pay
to the petitioners in these four wit petitions.as also to
the widows of other governnent servants falling wthin
Paragraph 7 of the Notification dated 26th May, 1979 famly
pension at the rate of Rs. 100 per month with effect from
1st April, 1979. [1002 B-(C

(ii) AWit is issued directing the State of Tam | Nadu
to pay arrears of famly pension calculated at the rate of
Rs. 100 per nonth from 1st April, 1979 after deducting tho
amount, if any, already paid by the States of Tam |I' Nadu and
Kerala to the petitioners in terns. of the interimorders.
The State of Kerala would not be entitled to claimrefund of
any paynent nmade nor reinbursenent in respect” of such
payment fromthe State of Tam | Nadu. [1002 C-D

2. The object of granting famly pension wunder the
Notification dated 26th May, 1979 is obviously to alleviate
the economc distress of w dows and other nenbers of the
famly of CGovernnent servants who retired after faithfully
serving the State of Madras as also the successor State of
Tam | Nadu and who subsequently died |eaving 'w dows. and
ot her menbers of the famly. [1001 D

3. The object of the Notification dated 26th My, 1979
does not warrant any such distinction to be nade between the
wi dows of one class of governnent servants and the w dows of
anot her class nerely on the
994
basis of the place where the governnent servant |ast served
at the tinme of superannuation, although in both cases the
governnent servant served the same State, namely, the former
State of Madras and superannuated before the reorgani sation
of the States. [1001 G H

4. The restrictive limtation inposed by the Governnent
order dated 18th March, 1982 confining the benefit of famly
pension to the nenbers of only those government servants who
| ast served at a place falling within the territories of the
successor State of Tami|l Nadu is violative of Article 14 of
the Constitution and hence unconstitutional and void. [1001
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H, 1002 A]

5. On a plain grammatical construction of Section 86 of
the States Reorganisation Act, 1956 the liability of an
existing State in respect of pension which passes to or is
apportionabl e between the successor State or States in
accordance with the provisions of the Fifth Schedule is a
liability in respect of pension under an existing |aw. The
liability may be in presenti or it may be aliability to
arise in future but it nust be a liability under an existing
provision of lawand it is that liability which is to pass
on or be apportionabl e between the Successor State or States
in accordance with the provisions contained in the Fifth
Schedul e. [999 C D

6. Section 86 could not possibly be intended to refer
toa liability which may subsequently be created by a
provision of |aw which may be enacted in future by any

particular State. The” words. of the Section are "the
l[iability of the existing States". It nust therefore be a
liability of ~an existing State and not a liability of a

successor State which nmay cone into being as a result of a
future legislation passed by that State. [999 E-F]

JUDGVENT:

ORIG NAL JURISDICTION . Wit Petitions (Cvil) Nos.
6756, 6806, 8483, 4309 and 9179 of 1982.

(Under article 32 of the Constitution of |ndia)

S. Rangaraj an, = KR Nagaraja, P.K Rao and B. Krishna
Prasad for the Petitioners.

Petitioner in person in Wit Petition No. 9179 of 1982.

K. G Bhagat, Additional Solicitor CGeneral, A V. Rangam
and M ss A Subhashini for the respondents.

M M  Abdul Khader and P.K. Pillai for the respondents
in Wit Petition No. 9179 of 1982.

The Judgrment of the Court was delivered by

BHAGMTI, J. These wit petitions raise a combn
guestion of lawrelating to the liability of the State of
Tam | Nadu for paynent

995
of famly pension to w dows of enployees who were in the
service of the forner State of Madras and who retired from
service before reorganisation of States under the ~States
Reor gani sati on Act, 1956. The facts giving rise to these
wit petitions are alnost identical and it will therefore be
enough if we state the facts of only one wit petition,
nanely, Wit Petition No. 4309 of 1982.

This wit petition cane to be initiated as a result of
a letter addressed to this Court by the  petitioner
conpl aining that though she was the wi dow of an enpl oyee of
the former State of Madras, who retired before the
reorgani sation of the States under the States Reorganisation
Act 1956, she was not being given the benefit of famly
pensi on which was granted by the State of Tam | Nadu under a
Notification dated 26th My, 1979. The letter of the
petitioner was treated as a wit petition and notice was
issued to the State of Tami| Nadu and since it appeared that
the State of Tamil Nadu was disputing its liability to pay
famly pension to the petitioner on the ground that the
deceased husband of the petitioner was serving in Cannanore
at the time of his retirement and that Cannanore having
beconme part of the State of Kerala as a result of the
provisions of the States Reorgani sation Act 1956 it was the
State of Kerala which was liable to pay famly pension, if
at all, to the petitioner, the Court also joined the State
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of Kerala as a respondent to the wit petition and issued
notice to the State of Kerala. It was common ground between
the parties that the husband of the petitioner was in the
enpl oyment of the former State of Madras and was serving as
Deputy Inspector of Schools until 19th August, 1954 when he
retired from service on superannuation. The place where he
served | ast as Deputy |nspector of Schools was Cannaore and
after his retirement, he settled down in his ancestral house
in village Kunni seri in Pal ghat District whi ch was
originally part of the Forner State of Madras but which on
the reorganisation of the States came to belong to the State
of Kerala. The husband of the petitioner was, for the sake
of conveni ence, drawing his pension from the nearest Sub-
Treasury in Palghat until his death which occurred in July,
1963.

It appears that the State of Tami| Nadu introduced New
Fam |y Pension Rules 1964 granting benefit of pension to the
fam |y of ~a government servant on his death but this benefit
was confined only to the menbers of the famly of those
government servants who retired fromand after 1st April
1964. The question of extending this benefit to the nmenbers
of the family of governnment servants who retired prior to
1st April, 1964 was considered by the Third
996
Tam | Nadu Pay Commission and in it recommended "extension
of the famly pension benefits to the families of the
government servants who retired prior to 1st April, 1964".
Pursuant to this reconmendati on made by the Third Tanmi | Nadu
Pay Commi ssion, the State of ~Tami| Nadu issued the
Notification dated 26th My, 1979 extending the benefit of
famly pension to the nenbers of the famly of governnment
servants who retired prior to 1st April, ]1964. Paragraph 7
of this Notification is material .and we nmay therefore
reproduce it in extenso:

7. Enpl oyees not covered by the New Famly Pension

Rul es, 1964, fall. under the following three
cat egori es: -
(i) those who are still in service
(ii) those who have retired and are alive,
and

(iii) those who have died.
(a) Considering the hardship to the famlies of
enpl oyees not covered by the New Fam |y Pension
Rul es, 1964, the Governnent direct that the famly
of an enployee belonging to any of these three
categories and having conpleted at least a year’s
service be sanctioned, on death of the enployee,
famly pension at a flat rate of 'Rs. 100 per
nonth. Famlies of enployees who have al ready died

will be sanctioned famly pension at this/ flat
rate of Rs. 100 per nonth with effect fromthe 1st
April, 1979.

(b) A person in receipt of famly pension under the
old Rules shall have the option to retain it, if
it is found to be nore advantageous that what
woul d be avail abl e under (a) above. In this case,
such famly pension and the Dearness Allowance
thereon i medi ately before the conming into force
of these orders shall be taken together and the
sum total of these anounts shall henceforth
constitute the fam |y pension

The contention of the petitioner based on this

paragraph of the Notification dated 26th May, 1979 was t hat
she was entitled to famly pension at the rate of Rs. 100
per month with effect from 1st April, 1979 since her husband
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was an enployee of the former State of Mdras and had
retired prior to 1lst April, 1964 and subsequently died. The
petitioner made an application to the Secretary to the Govt.
of Tanmi| Nadu on 5th July, 1981 for grant of fam |y pension

997

at the rate of Rs. 100 per nonth under Paragraph 7 of the
Notification dated 26th May, 1979 and on this application

the Govt. of Tami| Nadu intinated to the petitioner through
a letter dated 22nd Novenber, 1981 addressed by the Joint
Director of Schools Education that the famly pension of Rs.
100 per nmonth was sanctioned to the petitioner with effect
fromilst April, 1979. The petitioner was accordingly paid
famly pension at the rate of Rs. 100/- per nonth for a
peri od of about 6 nonths. Surprisingly, on 20th April, 1982,
the Under Secretary to the Govt. of Tam | Nadu addressed a
letter to the petitioner stating that because t he
petitioner’s husband | ast served in Connanore at the tine of
his retirenent ~and Cannanore does not now form part of the
present State of Tam | Nadu, the petitioner was not entitled
to the grant of ~family pension under the clarification
i ssued by the Govt of Tamil Nadu inits G O M/ 63 (Finance)
dated 18th March, 1982. This Notification sought to clarify
that if the place of retirement of an enpl oyee or the place
where he was last serving at the tinme of his death while in
service, did not form part of the present State of Tam|
Nadu, the w dow of /such enployee would not be entitled to
the benefit of family pension under-the Notification dated
26th May, 1979 and it was on the basis of this clarification
that the fam |y pensi on which was being paid by the State of
Tam | Nadu to the petitioner was discontinued by the letter
dated 20th April, 1982.  The petitioner being obviously a
worman w t hout any neans, it was not possible for her to get
relief by filing a regular wit petition-and she therefore
sought to involve the jurisdiction of this Court by
addressing a letter conplaining  of discrimnation against
her and praying that famly pension at the rate of Rs. 100
per month should be directed to be paid to her by the State
of Tam | Nadu under the Notification dated 26th May, 1979.

The State of Tanil Nadu as also the State of Kerala
appeared in answer to the notice issued by the Court and
each tried to throw the responsibility for paynent of the
famly pension on the other, without disputing that the
amount of famly pension was payable to the petitioner but
only raising the question as to who should be nade liable to
pay the same. Since the hearing of this ~wit petition as
al so the other three wit petitions filed by w dows
simlarly circumstanced was likely to take sometine in
reaching hearing, the Court made an interimorder directing
each of the States of Tami| Nadu and Kerala to pay a sum of
Rs. 50 per nonth to the petitioner as also to the widows who
had moved the other three wit petitions in order to enable
themto survive. On these facts, the question which falls
f or
998
consideration is as to which State is |liable to pay the
amount of family pension to the petitioner, the State of
Tam | Nadu or the State of Keral a.

Now one position is clear nanely that the petitioners
cannot claim any fanmly pension under the Kerala Pension
Rul es since the Kerala Pension Rules admittedly on their
terns apply only in cases of government servants who retired
fromand after 1st April, 1964 while the husband of the
petitioner retired in August, 1954 and the respective
husbands of the petitioners in the other three wit
petitions also retired before 31st August, 1964. Mbreover,
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the husband of the petitioner was at no tinme an enpl oyee of
the State of Kerala which conmes into being on 1lst Cctober,
1956 under the States Reorganisation Act, 1956 since he
retired from service long before that date and obviously
therefore the petitioner could not claimany fanm |y pension
fromthe State of Kerala under the Kerala Fam |y Pension
Rul es. The sane position obtained also in regard to the
respective husbands of the petitioners in the other three
wit petitions. The only question which therefore calls for
consideration is as to whether the petitioners in these four
wit petitions are entitled to claim fam |y pension under
the Notification dated 26th My, 1979 and if so, whether
they are entitled to claimsuch fanly pension from the
State of Tami| Nadu or fromthe State of Kerala. The |earned
Additional Solicitor General appearing on behalf of the
State of Tam | Nadu pl aced strong reliance on Section 86 of
the States Re-organisation Act, 1956 read with the Fifth
Schedul e of that Act. Section 86 reads as follows:
Section 86: Pensions:

The liability of the existing States in respect of

pensions shall _pass to, or apportioned between,

the successor States in accordance wth the

provi sions contained in the Fifth Schedul e.

The Fifth Schedul e consists of 5 paragraphs but we ale

concerned only wth paragraphs 1 and 3 which are in the
foll owi ng terns:

"1, Subj ect to the adjustnments nmentioned in paragraph
3, the successor State or-each of the Successor
States shall, in respect of pensions granted

bef ore the appoi nted day by an existing State, pay
the pensions drawn in its treasuries.
999

3. In any case where there are two or npre successor
States, there shall be conputed, in respect of the
peri od commenci ng on the appoi nted day and ending
on the 31st day of March, 1957 and in respect of
each subsequent financial year, the total 'paynents
made in all the successor States in respect of the
pensions referred to in paragraphs 1-and 2. That
total representing the liability of the existing
State in respect of pensions shall be apportioned
bet ween the successor States in the popul ation
rati o and any successor State paying nore than its
due share shall be reinbursed the excess anount by
the successor State or States paying |ess."

It is obvious on a plain grammatical construction of
Section 86 that the liability of an existing State in
respect of pension which passes to or is “apportionable
bet ween the successor State or States in accordance wi'th the
provisions of the Fifth Schedule is a liability in respect
of pension wunder an existing law. The liability nay be in
persenti or it may be a liability to arise in future, but it
must be a liability wunder an existing provision of |law and
it is that liability which is to pass to or be apportionable
bet ween the successor State or States in accordance with the
provi sions contained in the Fifth Schedul e. Section 86 could
not possibly be intended to refer to a liability which may
subsequently be created by a provision of |aw which may be
enacted in future by any particular State. The words of the
Section are "the liability of the existing States". It nust
therefore be a liability of an existing State and not a
liability of a successor State which may cone into being as
aresult of a future legislation passed by that State. If
the construction canvassed on behalf of the State of Tamil
Nadu were accepted, it would lead to startling result,
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nanely, that a successor State by enacting |egislation
creating a liability for pension would be able to pass on

that liability to the other successor State which could
never have been intended by the legislature. This view which
we are taking is reinforced by Paragraphs 1 and 3 of the
Fifth Schedule. Paragraph 1 on its plain terns refers to
"pensions granted before the appointed date by an existing
State". It applies only in respect of a pension which is
granted before 1st Cctober, 1956 being the appointed date
under the States Re-organisation Act, 1956 and it has no
ref erence what soever to any pension granted subsequent to
that date. Moreover Paragraph 3 also makes it clear that it
isonly the liability of an existing State in respect of
pension which is required to be apportioned between the
successor States in the population ratio.
1000
It is therefore clear beyond doubt that Section 86 and
Paragraphs 1 and 3 of the Fifth Schedule do not cover a case
where a liability for pensionis created by a successor
State subsequent to the appointed date, nanely, 1st Cctober,
1956. The reliance placed by the Ilearned Additiona
Solicitor CGeneral on behalf ~of the State of Tanmi|l Nadu on
Section 86 read with Paragraphs 1 and 3 of the Fifth
Schedule is therefore m'sconceived and the argunment based
upon it must be rejected

If Section 86 read with Paragraphs 1 and 3 of the Fifth
Schedule has no applicability, the -question before us
resolves into a wvery narrow one,  namnely,  whether the
liability for famly pension created by the State of Tamil
Nadu under the Notification dated 26th My, 1979.is limted
only to cases of those government servants who were | ast
enployed at a place which falls wthin the territoria
limts of the State of Tanmi|l Nadu. The -argunent  of the
petitioners was that their respective husbands were in the
service of the former State of Madras and they retired as
such governnent servants at a time when the State of Madras
was in existence and if the State of Tam | Nadu which i's the
successor State to the State of Mdras has issued a
Notification dated 26th May, 1979 granting the benefit of
famly pension to the w dows of governnent servants who

retired prior to 1st April, 1964, the petitioners nust be
held to be entitled to the benefit of such fam |y pension
since they satisfied all the conditions requisite for the

applicability of grant of famly pension under the
Notification dated 26th May, 1979. Now it was not the
contention of the State of Tanil Nadu that GCovernment
servants who were in the enploynment of the State of Madras
and who retired before the State of Tam| Nadu cane into
being as a result of the States Reorganisation Act 1956 were
not entitled to the benefit of famly pension under the
Notification dated 26th May 1979. The State of Tani|l Nadu
conceded that the wi dows of such Governnent servants were
entitled to grant of famly pension under the Notification
dated 26th May 1979 provided such government servants were
at the date of superannuation serving at a place which on
the reorganisation of the Stales fell within the territories
formng part of the State of Tam| Nadu. Only ground on
which the State of Tamil Nadu sought to exclude the
petitioners from the benefit of the fam |y pension was that
their respective husbands served at the tine of their
superannuation at places which as a result of the States Re-
organi sation Act 1956 were no nore in the State of Tam |
Nadu but becane parts of other successor States. W do no
think any such limtation can be read in the

1001
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Notification dated 26th May, 1979. It is true that by reason
of the subsequent Governnent Oder dated 18th March, 1982
issued by the State of Tamil Nadu clarifying the
Notification dated 26th Muy, 1979, the petitioners would be
excluded from the benefit of the famly pension since the
pl aces where their respective husbands were serving at the
time of superannuation becane part of States other than the
State of Tam| Nadu. But the |earned counsel appearing on
behal f of the petitioners challenged the constitutiona
validity of the Government Order dated 18th March, 1982 and
contended that the place where a government servant was
serving at the time of superannuation has no rational nexus
with the object of granting famly pension under the
Notification dated 26th May, 1979 and that the Governnent
Order dated 18th March-1982 .is therefore discrimnatory and
void. This contention is, —in our opinion, well founded and
must be accepted. The object of granting fanmly pension
under the Notification dated 26th May, 1979 is obviously to
alleviate the  econom c distress of widows and other nenbers
of the famly of Governnent” servants who retired after
faithfully serving the State of Madras as al so the successor
State of Tami| Nadu and who subsequently died | eaving w dows
and ot her nenmbers of the famly. Now admittedly the w dow of
a government servant who was in enploynent of the forner
State of Madras and who retired before the reorgani sation of
the States would be entitled to fanily pension under the
Notification dated 26th May, 1979 if the place where her
husband was serving at the time of superannuation was
situate in the territories of the successor, State of Taml
Nadu. If that be so;, then it is difficult to see howthe
wi dow of a governnent servant who served the former State of
Madras in the same manner and who retired before the
reorgani sation of the States should not ~be entitled to
fam |y pension wunder the Notification dated 26th May, 1979
nerely because place where her husband was serving at the
dat e of superannuation subsequently cane to formpart of the
territories of a State other than'the State of Tami | Nadu as
aresult of the reorganisation of the States. The object of
the Notification dated 26th My, 1979 does not warrant any
such distinction to be nmade between the wi dows of one class
of government servants and the w dows of another class
nmerely on the basis of the place where the governnent
servant last served at the tine of superannuation, although
in both cases the CGovernment servant served the sanme State,
nanely, the former State of Madras and superannuat ed before
the reorganisation of the States. W are therefore of the
view that the restrictive l[imtation inposed by the
Government Order dated 18th March, 1982 confining the
benefit of

1002

famly pension to the nmenbers of the famly of only those
government servants who last served at a place falling
within the territories of the successor State of Tam | Nadu
must  be held to be violative of Article 14 of the
Constitution and hence unconstitutional and void.

We nust accordingly hold that the State of Tami| Nadu
isliable to pay to the petitioners in these four wit
petitions as also to the wi dows of other governnent servants
falling within Paragraph 7 of the Notification dated 26th
May, 1979 family pension at the rate of Rs. 100 per nonth
with effect from1st April, 1979. W would therefore issue a
wit directing the State of Taml Nadu to pay to the
petitioners in all these wit petitions arrears of famly
pension cal cul ated at the rate of Rs. 100 per nonth from 1st
April, 1979 after deducting the amount, if any, already paid
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by the States of Tam| Nadu and Kerala to the Petitioners in
terns of the interimorders nade by us. The State of Keral a
will not be entitled to claimrefund of any paynent nade to
the petitioners nor reinbursement in respect of such
paynments fromthe State of Tam | Nadu. The arrears of famly
pension shall be paid by the State of Tam| Nadu to the
petitioners within four nmonths fromtoday and the State of
Tam| Nadu wll continue to pay to the petitioners famly
pension a Rs. 100 per nonth on or before 10th day of each
succeeding nonth in terms of the Notification dated 26th
May, 1979. W may make it clear that the State of Kerala
will not be liable in future to make any paynment to the
petitioners since the future liability for paynment of famly
pension rests on the State of Tam| Nadu. The State of Taml

Nadu will pay to the petitioners costs quantified at a
consolidated figure of Rs. 2,000 in all the wit petitions.
N. V. K. Petitions all owed.
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