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ACT:

Public Interest / Litigation and environnent |aw - Power
of the Supreme Court to interfere _under Article 32 of the
Constitution to pernit the restarting of caustic chlorine
pl ant and under what conditions explained - Constitution of
Envi ronment Court, need for -~ Water (Prevention and Contro
of Pollution) Act, 1974, Air (Prevention and  Control of
Pol I ution) Act, 1981 section 40(2) of = Factories Act, 1948
section 430(3) Delhi Minicipal Corporation Act, 1957 and
section 133(1) of Code of Crimnal Procedure, 1973.

HEADNOTE:

Delhi Coth MIls Ltd., a public Iimted company having
its registered in Delhi runs an enterprisecalled Shriram
Foods and Fertilizer Industries, which has several wunits
engaged in the manufacture of caustic —soda, chlorine,
hydrochl oric acid, stable bleaching powder, superphosphate,
vanaspati, soap, sulphuric acid, alum anhydrous sodium
sul phate, high test hypochlorite and active earth. ~These
various units are all set up in a single conplex situated in
approximately 76 acrea and they are surrounded by thickly
popul ated col onies such as Punjabi Bagh, West Patel Nagar,
Kar ampura, Ashok Vi har, Trinagar, Shastri Nagar and within a
radius of 3 kilometres from this conplex there 'is a
popul ati on of approximtely 200,000. The caustic® chlorine
pl ant was commissioned in the year 1949 and it has a
strength of about 263 enployees’ including executives,
supervi sors, staff and workers.

In the wake of the Bhopal gas tragedy realising the
hazardous character of caustic chlorine plant of Shriram
the Labour Mnistry of the Government of India conmi ssioned
"Technica", a firmof consultants, Scientists and Engi neers
of the United Kindgom who set out the areas of concern and
potential problems, in their Report. Thereafter, the Del hi
Adm ni stration constituted an Expert Commttee under the
Chai rmanshi p of M. Mannohan Singh. This Conmittee nade
313
various recommendations in regard to safety and pollution
control measures with a viewto mninsing hazard to the
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wor knmen and the public.

On Decenber 4, 1985, a mmjor |eakage of ol eum gas took
pl ace from one of the units of Shri Ramand this |eakage
affected a | arge nunmber of persons, both anongst the workmnen
and the public and an Advocate practising in the Tis Hazari
Court died on account of inhalation of oleum gas. This
| eakage resulted fromthe bursting of the tank contai ning
oleumgas as a result of the collapse of the structure on
which it was mounted and it created a scare anongst the
people residing in that area. Hardly had the peopl e got out
of the shock of this disaster, when within two days, another
| eakage, though this tine a m nor one took place as a result
of escape of oleum gas from the joints of a pipe. The
i medi ate response of the Delhi Administration to these two
| eakages was the naking of an order dated 6th Decenber '85
by the District Magistrate Del hi, under sub-section (1) of
section 133 of the Code of Criminal Procedure, directing and
requiring Shriram wthin two days fromthe date of issue of
the order to cease carrying - on the occupation of
manuf acturing and processing hazardous and | ethal chemcals
and gases i-ncl udi ng chl ori ne, ol eum super chl ori ne,
phosphate etc. at their establishnment in Delhi and within 7
days to renove such chenicals and gases fromthe said place
and not again to keep or store themat the sane place or to
appear on 17th Decenber 85 in the 'Court of District
Magi strate, Delhi  to show cause why the order should not be
enforced. In the neantinme, the "Agarwal Committee" appointed
by the Suprene Court visited the caustic chlorine plant and
submtted a Report « in which it pointed out various
i nadequacies in the pland and expressed the opinion that it
was not possible to elimnate hazard to the public so |ong
as the plant renained at the present |ocation

Since there were conflicting opinions put forward in
regard to the question whether the caustic chlorine plant
shoul d be allowed to be restarted w thout any real hazard or
risk to the workmen and the public-at |arge, another Expert
Conmittee called "N |ay Choudhary Commttee" was constituted
by the Suprene Court, by its order dated 18th Decenber 85
This Comittee visited the caustic chlorine plant on
Decenmber 28, 1985 and after considering Dr. Slater, Mannohan
Singh Commttee, Agarwal Conmittee and after hearing the
parties
314
nade a report setting out 14 recomendations which inits
opi nion were required to be conplied with by the managenent
in order to mnimse the hazards due to possible chlorine
leak. The Committee also pointed out that it was in
agreement with the reconmendati ons made in the Report of the
Mannmohan Si ngh Committee which were exhaustive in nature and
obviously the recomendations nade by it in its Report were
suppl enentary recommendation in addition to those contained
i n Mannmohan Singh Conmittee’s Report.

In addition to these Committees, the Lt. Governor of
Del hi al so appoi nted an Expert Conmittee called the
"Seturanan Conmittee" which submitted its Report on 3rd
January, 1986.

Wi | e these proceedi ngs were goi ng on before the Court,
an order dated 7th Decenber 85 was issued by the Inspector
of Factories, Delhi in exercise of the power conferred under
section 40, sub-section (2) of the Factories Act, 1948,
prohibiting Shriram from using caustic chlorine and
sul phuric acid plants till adequate safety neasures are
adopted and imrnent danger to human life is elimnnated.
Soon thereafter, on Decenber 13, 1985 a show cause notice
was i ssued by the Assistant Comni ssioner (Factories) of the
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Muni ci pal Corporation of Delhi, calling upon Shriramto show
cause as to why action for revocation of its |icence should
not be taken under section 430, sub-section (3) of the Del hi
Muni ci pal Corporation Act, 1957 for violation of the terns
and conditions of the licence. Shriram showed cause, by its
letter dated 23rd Decenber’ 85, against the proposed
cancel lation of its licence but by an order dated 24th
December’ 85, the Assistant Conmi ssi oner (Factories)
directed Shriram to stop industrial use of the prem ses at
which the <chlorine caustic plant is |ocated. The result is
that unless these two orders - one dated 7th December 1985
and the other dated 24th Decenber 1985 - are vacated or
suspended, Shriram cannot restart the caustic chlorine
plant. Hence the Shriramis Wit Petition challenging the
said two orders.

Suspendi ng the —operation of the two orders ad-interim
to enable Shriramto restart the plants for manufacture of
caustic chlorine including its, by products, the Court laid
down as nmany as el even conditions, and
315
N

HELD: 1. Al Expert Conmittees are unaninous in their
view that by adopting proper and adequate safety measures,
the element of risk to-the workmen and the public can only
be mnimsed, but /it cannot be totally elimnated. The
general concensus of opinion of all the Expert Conmittees is
that relocation of the caustic chlorine plant is the only
long term solution, if hazard to the comunity is to be
conpl etely elimnated. Wether the caustic chlorine plant
should be directed to be shifted or relocated at a place
where there will be no hazard to the community and if so,
within what tinme-frane, is a question which will require
serious consideration and a National Policy will have to be
evol ved by the Governnent for |ocation of toxic or hazardous
i ndustries and a decision w |l have to be taken in regard to
rel ocation of such industries with a viewto elimnating
risk to the community likely to arise fromthe operation of
such industries. [325 B-D; 329 E-F]

1.2 It is wundoubtedly true that <chlorine gas is
dangerous to the life and health of the comunity and it
escapes either fromthe storage tanks or from the filled
cylinders or from any other point in the cause of
production, it is likely to affect the health and wel |l being
of the worknen and the people in the vicinity. Both Agarwal
and Mannobhan Singh Comrittees are agreed ~to their opinion
that chlorine is a hazardous gas and  though smaller
concentrations of chlorine in the air <cause only an
irritation and coughing, |onger concentrations whether 25
parts per mllion (PPM or 40 parts per mllion (PPM are
likely to cause serious danger to life. However, in view of
the Report of yet another Expert Conmmittee (consisting of
Dr. Manmohan Singh, Dr. Sharma, Prof. P. Khanna & Shr
Gnhar ekhan) appointed for the purpose of ascertaining whet her
the various reconmendations made in the earlier Reports were
substantially conplied with or not, and taking into
consideration that even the restarting of the Vanaspati,
refined oil plant and recovery plants |ike soap, glycerine
and technical hard oil, not involving any health hazard,
cannot be possible unless the caustic chlorine plant is also
restarted and several other factors including the power of
the Board to renew or not to renew consent orders under the
Air Act and Water Act, the bal ance of convenience would tilt
in favour of Shriram to be allowed to restart their plants
subject to certain stringent conditions. [330 GH 331 C D
337 D-H
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1.3 Since cases involving issues of environnenta
pol | uti on, ecol ogi cal destruction and conflicts over natura
resources are increasingly comng up for adjudication and
these cases involve assessnent and evolution of scientific
and technical data, it mght be desirable to set up
Envi ornnment Courts on the regi onal basis with one
prof essi onal Judge and two experts drawn fromthe Ecol ogica
Sci ences Research G oup keeping in view the nature of the
case and the expertise required for its adjudication. There
woul d of course be a right of appeal to this Court fromthe
deci sion of the Environnment Court. [345 H, 346 A-(

JUDGVENT:

ORIG NAL JURI.SDICTION : Wit Petition (Cvil) Nos.
12739 of 1985 and 26 of 1986.

(Under Article 32 of the Constitution of India)

Ani | B: Divan, Avadh Bihari, Danial Latifi, B. Datta,
Addi tional Solicitor General, MC =~ Mhta (Petitioner-in-
person), Ravinder Narain, S Kashwaha, D.N. Mshra, S.
Sukumaran of J.B. Dadachanji & Co., Raju Ramachandran, R D.
Agarwala, C.V.S. Rao, D. Kashwaha, R N Poddar, R Mbhan
B. P. Maheshwari, M'C. Dua, Ravinder Bana, A K Nauriya, R S.
Sodhi and Ms. Kitty Kumaranmangl am for the appearing parties.

The Judgnent of the Court was delivered by

BHAGMATI, C. J.. Wit Petition No. 12739 of 1985 which
has been brought by way of public interest litigation raises
some sem nal questions concerning the true scope and anbit
of Arts. 21 and 32 of the Constitution, the principles and
nornms for determining the liability off large enterprises
engaged in manufacture and sale of hazardous products, the
basis on which danages in case of suchliability should be
guantified and whether such large enterprises should be
allowed to continue to function in thickly popul ated areas
and if they are permitted so to function, what neasures nust
be taken for the purpose of reducing to a mnimum the hazard

to the workmen and the comuni ty l'iving in the
nei ghbour hood. These questions whi ch have been raised by the
petitioner are guestions of the greatest i mport ance

particularly since, follow ng upon the leakage of M C gas
fromthe Union Carbide Plant in Bhopal, |awers, judges and
jurists are considerably exercised as to what controls,
whet her by way of relocation or by way of
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installation of adequate safety devices, need to be inposed
on Corporations enpl oyi ng hazardous technol ogy ‘and produci ng
toxic or dangerous substances and if any |liquid or/  gas
escapes which is injurious to the worknen and the people
living in the surroundi ng areas, on account of negligence or
ot herwi se, what is the extent of liability of such
Corporations and what renedies can be devised for enforcing
such liability with a view to securing paynment of damages to
the persons affected by such | eakage of liquid or gas. These
guestions arise in the present case since on 4th and 6th
Decenmber, 1985, there was admittedly | eakage of ol eum gas
fromone of the wunits of Shriram Foods and Fertiliser
Industries and as a result of such | eakage, several persons
were affected and according to the petitioner and the Del h

Bar Association, one Advocate practising in the Tis Hazari
Courts died. W propose to hear detailed argunents on these
guestions at a later date. But one pressing issue which has
to be decided by us imediately is whether we should all ow
the caustic chlorine plant of Shriram Foods and Fertiliser
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Industries to be restarted and that is the question which we
are proceeding to decide in this judgnent.

Delhi CAoth MIls Ltd. is a public limted conpany
having its registered office in Delhi. It runs an enterprise
called Shriram Foods and Fertiliser Industries and this
enterprise has several units engaged in the manufacture of
caustic soda, chlorine, hydrochloric acid, stable bleaching
powder, superphosphate, vanaspati, soap, sulphuric acid,
al um anhydrous sodi um sul phate, high test hypochlorite and
active earth. These various units are all set up in a single
conplex situated in approximately 76 acres and they are
surrounded by thickly popul ated colonies such as Punjab
Bagh, West Patel Nagar, ' Karanmpura, Ashok Vihar, Tri Nagar
and Shastri Nagar and within a redius of 3 kilometres from
this conplex there is ~population of approxinately 200, 000.
W are concerned in this Oder only wth the caustic
chlorine plant. Thi's plant was conmmissioned in the year 1949
and it ~has a strength of about 263 enployees including
executives, supervisors, staff and workers. It appears that
until the Bhopal tragedy, no one neither the nanagenent of
Shriram Foods and Fertiliser I'ndustries (hereinafter
referred to as ’'Shrirani) not the Governnent seened to have
bothered at all about the hazardous character of caustic
chlorine plant of Shriram But, it seens that the Bhopa
di saster shook of the lethargy of everyone and
318
triggered off a new wave of consciousness and every
Government becane ‘alerted to the necessity of exanining
whet her i ndustries enpl oyi ng ~hazar dous t echnol ogy and
produci ng dangerous conmodities were equipped with proper
and adequate safety and pollution control -devices and
whet her they posed any danger to the worknen and the
conmunity living around them The Labour ~Mnistry of the
CGovernment of India accordingly conm ssioned 'Technica', a
firmof Consultants, Scientists  and Engineers of United
Kingdom to visit the caustic chlorine plant of Shriram and
nake a report in regard to the areas of concern and
potential problems relating to that plant. Dr. Slater
visited the caustic chlorine plant on behalf of Technica
sometine in June-July 1985 and submitted a report” to the
Government of India summarising the initial _inpressions
fornmed during his visit and subsequent dialogue with the
managenent and with one M. Harries. This report was
admttedly not an indepth engineering study but it set out
the prelimnary conclusions of Dr. Slater-in regard to the
areas of concern and potential problens. W do not propose
to rely very much on this report since it is a prelimnary
report.

It appears that a question was raised in  Parlianent
sonetine in March 1985 in regard to the possibility of major
| eakage of liquid chlorine fromthe caustic chlorine unit of
Shriram and of danger to the lives of thousands of workers
and others. The Mnister of Chenmicals and Fertilizers, in
answer to this question, stated in the floor of the House
that the Governnent of |India was fully conscious of the
probl em of hazards from dangerous and toxic processes and
assured the House that the necessary steps for securing
observance of safety standards would be taken early in the
interest of the workers and the general public. Pursuant to
this assurance, the Delhi Administration constituted an
Expert Commttee consisting of Shri Mannohan Singh, Chief
Manager, |PCL, BARODA, as Chairman and 3 other persons as
Menbers to go into the existence of safety and pollution
control measures covering all aspects such as storage,
manuf acture and handling of <chlorine in Shriram and to
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suggest nmeasures necessary for strengthening safety and
pol lution control arrangenents with a view to elimnmnating
comunity risk. The Manmohan Singh Conmittee visited the
caustic chlorine plant and inspected various operations
i ncluding storage tanks, cylinders and tonners and obtai ned
detailed information from the nmanagement and after a
t horough and exhaustive inquiry, submitted its Report to the
CGovernment. This Report is a detail ed Report
319
dealing exclusively wth the caustic chlorine plant and
consi derabl e reliance must, therefore, be placed upon it.
The Manmohan Singh Committee made various reconmendations in
this Report in regard to safety and pollution contro
neasures with a view to nminimsing hazard to the worknmen and
the public and obviously the caustic chlorine plant cannot
be allowed to be restarted unless these recommendations are
strictly conplied with by the management of Shriram

Now, ~on 4t h Decenber, 1985 a mmj or | eakage of ol eum gas
took place fromone of the units of Shriram and this |eakage
af fected ‘a l'arge nunber of persons, both anongst the worknen
and the public, and, according to the petitioner, an
Advocate practising in the Tis Hazari Courts died on account
of inhalation of oleum gas. This | eakage resulted fromthe
bursting of the tank containing oleumgas as a result of the
coll apse of the structure on which it was nounte and it
created a scare anpbngst the people residing in that area.
Hardly had the people got out of the shock of this disaster
when, within two days, another |eakage, though this tinme a
m nor one, took place as a result of escape of ol eum gas
fromthe joints of a pipe. The imrediate response of the
Del hi Admi nistration to these two | eakages was the maki ng of
an Order dated 6th Decenber 1985 by the District Magistrate,
Del hi under sub-s.(1) of s.133 of the Code of 'Crimna
Procedure, directing and requiring Shriramw thin two days
fromthe date of issue of the order to cease carrying on the
occupation of manufacturing and processing hazardous and
| ethal chem cals and gases including chlorine, oleum super-
chlorine, phosphate, etc. at their establishnent in/ Delhi
and within 7 days to renpbve such chenicals and gases from
the said place and not again to keep or store themat the
sane place or to appear on 17th Decenber 1985 in the court
of the District Mugistrate, Delhi to show cause why the
order should not be enforced. Wen we took up the wit
petitions for hearing on 7th Decenber 1985, our attention
was drawn to this order nade by the District Mgistrate,
Del hi on 6th Decenber 1985 and on perusing the order we
poi nted out the inadequacies in it which had the effect of
virtually defeating the urgency of the action to be taken
We had earlier appointed a team of Experts to visit' the
caustic chlorine plant of Shriramand to report whether the
recomendati ons of the Mannohan Singh Committee “had been
carried out by the managenment and this team of Experts
orally reported to us at the hearing on 7th Decenber, 1985
that they
320
had been able to inspect the plant for only a couple of
hours and that cursory inspection showed that nany of the
recomendati ons of the Mannohan Singh Conmittee appeared to
have been conplied with and that too two one hundred MI
tanks for storage of <chlorine which constituted a nmjor
el enment of hazard or risk had been enptied. Since this
i nspection nmade by the team of Experts had necessarily to be
very hurried and superficial on account of want of
sufficient time, we adjourned the wit petition to 13th
December, 1985 with a direction that the petitioner would be
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entitled to appoint his own team of experts who would be
al | owed access to the caustic chlorine plant for the purpose
of ascertaining whether the various recommendations of the
Manmohan Singh Conmittee had been carried out or not and
whet her there were any other drawbacks or deficiencies
likely to endanger the lives of workmen and the public. W
also, with a view to expediting adjudication of clains for
conpensation on behalf of the victins of ol eum gas | eakage,
appointed the Chief Metropolitan WMagistrate as the Oficer
bef ore whom «clainms for conpensation may be filed by persons
affected by |eakage of oleumgas in the course of the two
incidents referred to above and we fixed tine of four weeks
within which such claimof conpensation may be filed before
the Chief Metropolitan Magistrate, Delhi. W may point out
that subsequently by an Order dated 10.1.1986 we extended
the time for filing of conpensation clains upto January 31

1986. W also by our Orders dated 16.1.1986 and 21.1.1986
gave a  further direction that those who file conpensation
clains| before the Chief Metropolitan Magistrate, Delh

shoul d be got exanm ned by a team of Medical Experts and this
task was entrusted to the Secretary of the Delhi State Lega

Aid and Advice Board. This direction was given by us with a
view to ensuring that contenporaneous nedical evidence of
the injuries suffered by the claimnts and of the cause of
such injury shoul d 'be available in support of the clains for
conpensation | odged by the victinms of ol'eumgas | eakage.

Pursuant to the liberty given by us, the petitioner
appoi nted an Expert Conmittee consisting of Dr. GD
Agarwal , Professor T. Shivaji Rao and Shri Purkayastha. This
Conmittee, which we shall hereafter refer toas the ' Agarwa
Conmittee’, visited the caustic chlorine plant and submtted
a Report to this Court in which it pointed out ' various
i nadequacies in the plant and expressed the opinion that it
was not possible
321
to elimnate hazard to the public” so long as the plant
remai ned at the present |ocation

Since there were conflicting opinions put forward
before us in regard to the question whether the caustic
chlorine plant should be allowed to be restarted w thout any
real hazard or risk to the workmen and the public at |arge,
we thought it desirable to appoint an independent team of
Experts to assist us in this task. W accordingly by an
Order dated 18th Decenber, 1985 constituted a Comm ttee of
Experts consisting of Dr. N lay Choudhary  as Chairnman and
Dr. Aghoranurty and M. R K Garg as Menbers to inspect the
caustic chlorine plant and submit a report to the Court on
the following three points :

1. Whether the plant can be allowed to recomrence
the operations in its present state and condition?
2. If not, what are the neasures required to be
adopted against the hazard or possibility of
| eaks, explosion, pollution of air and water etc.,
for this purpose?

3. How many of the safety devices against the
above hazards and possibility exist in the plant
at present and which of them though necessary,
are not installed in the plant.

This Committee of Experts to which we shall hereafter,
for the sake of convenience, refer to as 'Nlay Choudhary
Conmittee’, visited the caustic chlorine plant on Decenber
28, 1985 and after considering the Reports of Doctor Slater,
Mannmohan Singh Conmittee and Agarwal Conmmittee and hearing
the parties nmade a report to the Court setting out 14
recomendati ons which in its opinion were required to be
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conplied with by the nanagenent in order to mninise the
hazards due to possible chlorine leak. N lay Choudhary
Conmittee pointed out that it was in agreement with the
reconmendati ons nade in the Report of the Mannpbhan Singh
Conmittee which were exhaustive in nature and obviously the
recomendations made by it in its Report were supplementary
recommednations in addition to those contained in Mannphan
Singh Conmittee’'s Report.
We have thus two mgjor Reports, one of Mannobhan Si ngh
322
Conmittee and the other of N lay Choudhary Committee,
setting out the recomendati ons which nmust be conmplied with
by the managenent of Shriramin order to mnimse the hazard
or risk which the caustic chlorine plant poses to the
wor kmen and the public. The question is whether these
reconmendati ons have been conplied with by the managenent of
Shriram for it is only if these recommendati ons have been
carried out that we  can possibly consider whether the
causti ¢ chlorine plant should be allowed to be restarted.
Ther'e i's also one other report to which we nust refer
in this connection and that is the Report nade by the Expert
Conmittee appointed by the Lt. Governor of Delhi follow ng
upon the | eakage of ~oleumgas on 4th Decenber 1985. Since
the | eakage of ol eum gas caused serious public concern, the
Lt. Governor of /Delhi constituted an Expert committee
consi sting of Shri’ N.K. Seturaman as Chairnman and four ot her
experts as nenbers to go into the causes of spillage of
oleumand its after-effects, to examine if inspection and
safety procedures prescribed under the existing |aws and
rules were followed by Shriram to fix responsibility for
the | eakage of oleumgas, to review the energency plans and
neasures for containment of risk in the event of occurrence
of such situations and for elmnation of pollution, to
exam ne any other aspects that may have a bearing on safety
pol lution control and hazard to the public fromthe factory
of Shriram to make specific recomrendations with a viewto
achieving effective pollution control and safety measures in
the factory and to advise whether the factory should be
shifted away fromits present |ocation in densely popul ated
area. This Conmittee to which we shall hereafter refer to as
the "Seturanan Committee" nmade an on the spot inspection of
the site of the factory and after obtaining the required
i nformati on about the plant submtted a Report on 3rd
January 1986. This Report, it nmust be conceded, deals
primarily with the safety procedures in the sulphuric acid
plant from which there was oleum gas |eakage and is not
based on any indepth review and study of safety and
pollution control neasures in the caustic chlorine plant.
But even so it does contain some observations . which have
rel evance to the question whether the caustic chlorine plant
poses any hazard to the conmunity and what steps or neasures
are necessary to be taken to nminimise the risk to the people
l[iving in the vicinity.
323
It is necessary at this stage to point out that whilst
these proceedings were going on before the Court, an order
dated 7th Decenber 1985 was issued by the Inspector of
Factories, Delhi in exercise of the power conferred under
Section 40 sub-section (2) of the Factories Act, 1948. The
order commenced with the following recital, viz.,
"Whereas it has appeared to ne that Caustic
chlorine plant and sulphuric acid plants are
running wi thout adequate safety neasures being
adopted by your nmanagenent, thereby endangering
the human I|ife and safety of the workers and the
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public at large. Earlier notices of the Labour
Department aski ng your managenment to ensure proper
saf ety measures has not been conplied with fully;
and
VWereas inspite of your nmanagenent’s assurances
vide letter dated 14.10.1985, on 4.12.85, non
adoption of the adequate safety neasures have
resulted in collapse of the structure on which
oleumtank was nounted resulting in the nassive
| eakage of ol eum causing funes in the environnent
affecting the health and safety of a | arge nunber
of residents of the Union Territory of Del hi; and
Whereas the factory is not still having adequate
saf ety nmeasures required for such plants."
and prohibited Shriramfrom using the caustic chlorine and
sul phuric acid plants till adequate safety nmeasures are
adopted and inmnent danger to human life is elimnated.
Soon thereafter, on Decenber 13, 1985, a show cause notice
was i ssued by the Assistant Comm ssioner (Factories) of the
Muni ci pal' Corporation of Del hi calling upon Shriramto show
cause as to why action for revocation of its |icence should
not be taken under Section 430 sub-section (3) of the Del hi
Muni ci pal Corporation Act, 1957 for violation of the terns
and conditions of the licence. Shriramby its letter dated
23rd Decenber, 1985, ~showed cause against the proposed
cancel lation of its licence but by an Oder dated 24th
Decenmber 1985, the Assistant Conmi-ssi oner (Factories)
directed Shriram to stop industrial use of the prem ses at
which the <chlorine caustic plant is |ocated. The result is
that unless these two orders - one dated 7th Decenber 1985
and the other
324
dat ed 24th Decenber 1985 - are vacated or suspended, Shriram
cannot be allowed to restart the caustic chlorine plant.

We may first consider what has been said by the various
Expert Committees in regard to the relocation of the caustic
Chlorine plant. Al the Expert Commttees are unani nous in
their view that by adopting proper and adequate safety
nmeasures the elements of risk to the workmen and the public
can only be nmininmised but it cannot be totally elimn nated.
Dr. Slater has in the last part of his Report pointed out
that inspection of the caustic chlorine plant revealed "a
worrying state of affairs" and he was of the opinion that
the plant was liable to be "classed as a nmajor hazard
facility by applying nost of the currently accepted
definitions" and it did not "measure up to t he
responsi bilities incunbent upon operators of such plants to
saf eqguard both public and enpl oyees so far as is reasonably
practicable.” He nmade various recomrendations which-in his
opi nion were required to be conplied with by Shriram and he
added that if a substantial inprovenment in safety was not
possible or rapidly forthcomng along the 1ines of | these
recomendat i ons "t he authorities shoul d consi der
constraining its activities to protect the public -and
enpl oyees". He concluded by observing that "relocation is
the only practicable |Iong termoption which would guarantee
the complete renoval of the comunity risk". The Mannphan
Singh Committee also observed towards the end of its Report
that "total elimnation of risk to the conmnity i.e. human
popul ation from toxic plant hazardous industry |ocated in
close proximty is inprobable. However, the probability of
risk can be imensely reduced if the plant is run wth
adequate precautions,” and proceeded to nmmke various
reconmendations for "strict and i medi ate conpliance with an
object to mnimse risk to the workers and the popul ation




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 25

around". Seturaman’s Committee al so pointed out in paragraph
10.8.1. of its Report that Shriramfactory "is certainly a
perenni al source of hazard to the comunity. These hazards
cannot be conpletely elimnated but could be mninsed by
strict conpliance of safety regulations. Gving due weight
to the hazard aspects as nentioned above and taking into
account the safety of the comunity as a whole," the
Mannmohan Singh Conmittee observed that functioning of the
SEFlI in the present location is not desirable. So also
Aggarwal Conmittee opined that "under so nany uncertain
factors a chlorine manufacturing unit cannot be even
reasonably safe when located in proximty
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to a densely populated area. In the circunstances, the only
practical solution is to relocate the chlorine plant at
least 10 k.ns. away from the wurban Ilimits of densely
popul ated areas w'th adequate safety nmneasures."” Finally
Ni | ay Choudhary ~Committee also 'stated that even if all the
recomendations made in its Report as also in the Report of
Mannmohan 'Singh Conmittee were carried out, "the risk due to
maj or release —of chlorine  could only be reduced but not
conpletely elimnated. Conplete elinmnation of the risk to
the popul ation at large obviously lies in relocation of the
plant in an area wi'thout human habitation.” It will thus be
seen that the general concensus of opinion of all the Expert
Conmittees is that relocation of the caustic chlorine plant
is the only long termsolution if hazard to the community is
to be completely elimnated. W have therefore decided to
hear arguments on the question-as to whether  the caustic
chlorine plant should be directed to be shifted and
relocated at a place where there wll be no hazard to the
conmunity and if so, wthinwhat tinme frame. This is a
guestion which wll require serious consideration and a
National Policy wll have to be -evolved by the Governnent
for location of toxic or hazardous industries and a deci sion
will have to be taken in regard to relocation of @ such
industries with a viewto elimnating risk to the comunity
likely to arise from the operation of such industries. But
the i medi ate question which we have to consider is whether
the caustic chlorine plant of Shriramshould be allowed to
be reopened and if so, subject to what conditions, keeping
in mnd constantly that the operation —of the caustic
chlorine plant does involve a certain anmpount of hazard or
risk to the community.

Now it is an admitted fact that the caustic chlorine
plant was set up by Shriram nore than 35 years -ago and
what ever m ght have been the situation at the time when the
pl ant was installed, it cannot be disputed that, at present,
largely owing to the growh and developnment of the city,

there is sizable population living in the vicinity of the
pl ant and there is therefore hazard or risk to | arge nunbers
of people, if, on account of any accident, whether

occasi oned by negligence or not, chlorine gas escapes. The
various Expert Committees appointed by the GCovernment  as
well as by the Court clearly enphasise the danger to the
conmunity living in the
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vicinity of the caustic chlorine plant if there is exposure
to chlorine gas through an accidental release which may take
pl ace on account of negligence or other unforeseen events.
Now it is evident fromthe reports of the Expert Conmittees
- and on this aspect of the matter they are all unani nous
that there was considerable negligence on the part of the
managenent of Shriramin the maintenance and operation of
the caustic chlorine plant and there were also defects and
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drawbacks in its structure and design. The report of Dr.
Slater which is the first report in the series clearly
poi nted out that the safety policies, practices and
awareness on the part of the managenment needed to be
addressed urgently and added inter alia that t he
ef fectiveness and availability of the design and emergency
arrangenents was, to say the |east, questionable and in the
real enmergency involving a mgjor spill, the neasures woul d
probably prove ineffective in limting serious consequences
inside and outside the plant. He also added that the
standard of housekeepi ng and training anbng the operationa
staff was not good and it was synptomatic of inadequate
awar eness of the inmportance of safety devices and the scale
of potential consequences following "loss of contai nnment”.
He also reiterated that the manner in which the caustic
chlorine plant was being mintained and operated did not
"measure up to the responsiblities incurbent upon operators
of such  plants”: So also the report of Mannohan Singh
Conmittee pointed out various drawbacks and deficiencies in
the structure and design of the caustic chlorine plant as
also in its mmintenance _.and operation and nmde various
detail ed recommendations which in the opinion of the
Mannmohan  Si ngh Conmittee needed to be strictly and
scrupul ously carried out, if the risk to the workers and the
popul ation in the/vicinity was to be mnimsed. The N | ay
Choudhary Conmittee also nmade several ~recomendations in
order to mnimse the hazard due to a possible | eakage of
chlorine gas. The managenent of Shriram clained that al
these recomendati ons made in the reports of Manmohan si ngh
conmittee and Nilay Choudhary Committee had been carried out
by Shriram and the possible hazard to the workers and the
conmunity living in the vicinity was al nost reduced to ni
and that Shriram should therefore be allowed to reopen the
caustic chlorine plant. The nmanagenment-of Shriram nmade it
clear that they did not intended to restart imediately
their plants manufacturing Sul phuric Acid, deum | Chloro-
sul phoni ¢ Acid, Super Phosphate ‘and Granulated Fertiliser
Ferric Alum and Active Earth. Since these plants were
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under detailed engineering audit and that —out of these
pl ants Doubl e Conversion Double Absorption sul phuric Acid
plant and Ferric Alum and Active Earth —plants would be
started in the second phase "after attending to inmmediate
mai nt enance needs" and that so far as the other plants were
concerned, the schedule restarting would ~be comunicated
later. The only plants in respect of which Shriram sought
the permission of the Court to restart were the power plant
and the plants nmanufacturing vanaspati and refined oi
including its by-products and recovery plants |ike soap
glycerine and technical hard oil and the caustic chlorine
pl ant including plants manufacturing by-products<-such as
sodi um sul phate, hydrochl oric acid, stable bl eachi ng powder,
superchl or, sodium hypochlorite and container works. Qur
directions in the pr esent j udgmnent nmust therefore
necessarily be confined only to these plants which Shriram
wants to restart inmediately and we may nake it clear that
so far as other plants which Shriram does not propose to
restart inmrediately are concerned, they shall not be
restarted by Shriramw thout obtaining further directions
from the Court, particularly since the machinery and
equi pment in sone of these plants is as pointed out in the
report of Seturaman Conmittee old and worn out and the
safety instrunentation is not adequate and the Court would
therefore have to be satisfied that the machinery and
equi pment is properly renovated and its design and structure
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noderni sed with a view to ensuring maxi num safety before the
Court can permt these plants to be reconmi ssioned. Now, of
course, there could be no objection to the restarting to the
vanaspati and refined oil plant and other recovery plants
li ke soap, glycerine and technical hard oil, because they
admttedly do not involve any risk or hazard to the
conmunity but these plants obviously cannot be restarted by
the managenment of Shriram unless and until the caustic
chlorine plant is also allowed to be reopened, because
hydrogen is needed for the vanaspati and refined oil plant
and hydrogen would not be available wunless the caustic
chlorine plant is put 1into operation. The question which
therefore requires to be considered is whether all the
recormendations made in the reports of Mannohan Singh
Conmittee and Nilay Choudhary Committee in regard to the
caustic chlorine plant ~have been carried out by the
managenent of Shriramand if so, whether Shriram should be
allowed to restart the caustic chlorine plant.
328

Since there was considerable controversy between the
parties as to whether the recomendati ons nade in the report
of Manmohan Singh Committee and Nilay Choudhary Committee
had been carried out by the nanagenent of Shriramand a
notice dated 28th January, 1986 issued by the Inspector of
Factories (Del hi) to the managenent of Shriram set out seven
of these recomendations in respect of which the Inspector
of Factories did not appear to be satisfied as to whether
they had been conmplied wth or not-and a dispute was al so
specifically raised in the affidavit of Ms. MBassi, Joint
Labour Conmi ssi oner, Del hi ~ Admi ni strati on, dated 31st
January, 1986 in regard to conpli acne with the
recomendati ons of Mannbhan Singh Conmittee set out in
paragraph 3 and the recomendations of ~Nlay Choudhary
Conmittee set out in paragraph 4 of the affidavit, the Court
decided to appoint another Expert Committee for the purpose
of ascertaining whether the various reconmendati ons made in
the reports of Mannobhan Singh Committee and Nilay Choudhary
Conmittee had been conplied with by the nanagenent. The
Court accordingly made an order  on 3lst January, 1986
appointing a Commttee consisting of Shri Minnohan Si ngh
Prof essor P. Khanna, Dr. Sharma and Shri Gharekhan to visit
the site of the caustic chlorine plant of Shriram and report
to the Court whether the recommendati ons contained in the
reports of Mannobhan Singh Committee and Nilay Choudhary
Conmittee had been conmplied with by the nanagenment of
Shriramand even if there was no strict conpliance with any
of these recomendations, whether the nmeasures ~adopted by
the managenment of Shriram were sufficient to nmneet. the
requirenents set out in the reports of Manmhan  Si ngh
Conmittee and Nilay Choudhary Committee. It seens that
Prof essor P. Khanna could not nake his services available
with the result that the assignment entrusted by us by our
order dated 31st January, 1986 had to be carried out by a
Conmittee consisting of only three persons, nanely,  Shri
Mannmohan Singh, Dr. Sharma and Shri Gharekhan. The Conmi ttee
i nspected the caustic chlorine plant of Shriram and
submitted its report dt. 3rd February, 1986 showing the
status of conpliance of the recomendations nmade by the
Manmohan Singh Conmittee and Nilay Choudhary Committee. The
report showed that barring the construction of a shed on the
space where filled cylinders are to be kept, which
construction is expected to be conplete by 15th March, 1986,
all the recommendations nade in the reports of Mannohan
Singh Committee and Nilay Choudhary Conmittee have been
329




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 25

conplied with by the managenent of Shriram The hydraulic
test carried out by Messrs. N ke Associates, Bonbay, a firm
recogni sed by the Chief Inspector of Factories, Bonbay as
"conmpetent person’ to take up the responsibilities of
testing, examining and issuing certificate in respect of
pressure vessels also established that all the five tanks
had an adequate capacity of withstanding pressure. Since
however the authorities wanted a hydraulic test to be
carried out once again by the Regional Testing Centre,
Okhl'a, the managenent of Shriramgot a fresh test carried
out by the Regional Testing Centre and the certificate
i ssued by the Regional Testing Centre dated 4th February,
1986 showed that all the five tanks were found to be strong
enough to withstand pressure of 375 dsig. for thirty
m nutes’ duration. The Committee also insisted that not nore
than 140 filled chlorine cylinders should be stored and the

report shows that this “limtation has been accepted by the
managenment, of Shriram The Comrittee also wtnessed a
nockdrill with a view to ensuring whether there was a

specially trained group to handle any chlorine |eakage
enmergency-and the Committee stated'in the report that the
nock-drill was found to be satisfactory. There were al so one
or two other reconmmendations in respect of which the
Comm ttee observed that conpliance with them could be tested
only during the operation of the plant.

The question is whether in view of the fact that al
the recommendations nade in the Reports of Mannpbhan Singh
Conmittee and N lay Choudhary Committee have now been
conplied with by the managenment of Shriram ' the caustic
chlorine plant of Shriram should be allowed to be restarted.
The petitioner who appeared -in person submtted vehenently
and passionately that the court should not pernmt the
caustic chlorine plant to be restarted because there was
always an el enment of hazard or risk to the comunity in its
operation. He wurged that chlorine is a dangerous gas and
even if the utnobst care is takenthe possibility of its
acci dental | eakage cannot be (ruled out and it would
therefore be inmprudent to rul the risk of allowing the
caustic chlorine plant to be restarted. Ms. Kunmar-nangal am
| ear ned counsel appearing on behalf —of |okahit Congress
Union as also the |earned counsel appearing on behal f of
Karanthari Ekta Uni on, however, expressed thensel ves
enphatically against the permanent «closure of the caustic
chlorine plant and subnmitted that if the caustic chlorine
pl ant was not allowed to be restarted, it woul d not be
330
possi bl e to operate the plants nmanufacturing the down stream
products and the result would be that about 4,000 wor knen
woul d be thrown out of enploynent. Both the | earned counse
submitted that since all the recommendations nmade in the
reports of Mannobhan Singh Committee and Nilay “Choudhary
Conmittee had been conplied with by the nanagenent of
shriramand the possibility of risk or hazard to the
conmunity had been considerably mnimsed and in ‘their
opi nion reduced to alnost nil, the -caustic chlorine plant
shoul d be allowed to be reopened. The |I|earned Addl.
Sclicitor General appearing on behalf of the Union of India
and the Delhi Adnministration stated before wus that his
clients were not wi thdraw ng their objection to the
reopeni ng of the caustic chlorine plant but if the court was
satisfied that there was no real risk or hazard to the
conmunity by reason of various recomendati ons of Mannphan
Singh Cormittee and Nilay Choudhary Committee having been
carried out by the managenent of Shriram the Court might
make such order as it thinks fit, but in any event, strict
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conditions should be inposed with a viewto ensuring the
safety of the worknen and the people in the vicinity. The
| earned counsel for Shriram strongly pleaded that now that
all the recomendations nade in the reports of Mannohan
Singh Committee and N lay Choudhary Committee had been
conplied with by the managenent and every possible step had
been taken and nmeasure adopted for the purpose of ensuring
conplete safety in the operation of the caustic chlorine
plant, there was no real danger of escape of chlorine gas
and even if there was some |eakage it could be only of a
smal |l quantity and such |eakage could easily be contained
and there was therefore no reason for permanently closing
down the caustic chlorine plant as it would result not only
inless to the conpany but also in unenploynent of about
4,000 worknen and non-availability of <chlorine to Delhi
Water Supply Undertaking and  short supply of down stream
products. These rival contentions raise a very difficult and
del i cate question before the court as to what course of
action to adopt.

It i's ~undoubtedly true that chlorine gas i s dangerous
tothe life and health of the comrunity and if it escapes
either from the storage tanks or fromthe filled cylinders
or from any other point in the course of production, it is
likely to affect the health and well-being of the workmen
and the people living  in the vicinity. There was sone
controversy before us
331
as to what is the concentration of chlorine in the air which
is dangerous to life  and health. Aggarwal Comrittee in its
report stated that concentration of chlorine in the air

above 25 parts per mllion (PPM i's recognised by
Qccupational Safety and Health Act (USA) as imediately
dangerous to life and health, but this was disputed on

behal f of the managenent of Shriramrelying on the report of
Manmohan Singh Conmittee which opined that it is only where
concentration of <chlorine in the air is between 40 to 60
parts per mllion (PPM that exposure for 30 minutes would
be dangerous to life. It is not necessary for us to go into
this controversy and decide as to which view “is correct,
whet her the one expressed by Aggarwal Conmittee or the one
expressed by Mannmohan Singh Committee. Fortunately, both
Conmittees are agreed that chlorine is a hazardous gas and
though smaller concentrations of chlorine in the air my
cause only irritation and coughing, |arger concentrations,
whet her above 25 parts per mllion (PPM or above 40 parts
per mllion (PPM are Ilikely to cause serious danger to
life. There can therefore be no doubt that there would be
hazard to the life and health of the community, if there is
escape of <chlorine gas fromthe caustic chlorine plant,
whet her by reason of negligence of the nmanagenent or due to
accidental release. In fact the |Issue of the  Journa

"Scavenger" for January, 1985 enunerates sone maj or
acci dents which have occurred in different parts of the
world in the process industries and this enumeration shows
that not |ess than 25 accidents have been caused by escape
of chlorine gas in the | ast about 70 years and many of these
accidents have resulted in death of quite a few persons. To
take only a few exanples, the escape of chlorine from
storage tank in WIlsum Gernmany in 1952 resulted in death of
seven persons and simlarly release of <chlorine gas in
Bankst own, Australia in 1967 resulted in gassing of five
persons and on account of escape of chlorine gas in Baton
Rouge in 1976, about 10,000 persons had to be evacuated. It
is true that quite a few of these accidents arose on account
of escape of chlorine gas in course of transport by rai
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tank cars but sone accidents did occur on account of escape
of chlorine gas from storage tanks. W cannot therefore
ignore the possible hazard to the health and well-being of
the worknmen and the people living in the vicinity on account
of escape of chlorine gas. W also cannot overl ook the old
and worn out state of machinery and equipnent, the
negl i gence of the nanagenent in the nmaintenance
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and operation of the caustic chlorine plant and the
i ndi fference showmn by the nanagenent in installing proper
safety devices and safety instrunents and taking proper and
adequat e neasures for ensuring safety of the worknen and the
people living in the vicinity. These are considerations
which are very relevant ~in deciding whether the caustic
chlorine plant should be allowed to be restarted. But as
agai nst these considerations, we nust also take into account
the proven fact that all the ~recommendati ons made in the
Reports of Manmohan Singh Committee and N lay Choudhary
Conmi ttee have been carried out by the managenment of Shriram
and it i's the opinion of not only Mannobhan singh Committee
and Ni | ay Choudhary Committee but also of the |ast Committee
appointed by us on 31st January, 1986 that since all these
recomendat i ons have been conplied with by the management in
satisfactory manner, Shriramnmay be allowed to restart the
caustic chlorine plant. There can be no doubt, particularly
having regard to the opinion of Mannmohan Singh Conmittee,
Ni | ay Choudhary Conmittee and the |ast Committee appointed
by us, that the possibility of ~hazard or risk to the
conmunity is considerably mninmsed and there is now no
appreci able risk of danger to the comunity if the caustic
chlorine plant is allowed to be restarted. W cannot al so
ignore the interests of the worknen while “deciding this
delicate and conplex question. It could not be disputed
either by the Covernment of India or by the Delh

Admi ni stration or even by the petitioner that the effect of
permanently cl osing down the caustic chlorine plant woul d be
to throw about 4,000 worknen out of enploynent and that such
closure would lead to their utter inpoverishment. The Del hi
Water Supply Undertaking which gets its supply of chlorine
from Shriram would also have to find alternative sources of
supply and it was conmon ground between the parties that
such sources may be quite distant from Delhi. The production
of down stream products would also be seriously affected
resulting to some extent in short supply of these products.
These various considerations on both sides have to be
wei ghed and bal anced and a decision has to be nmade at to on

whi ch side the considerations preponderate —and  till the
bal ance. It is none too easy task, for the decision either
way nmay entail serious consequences. W have therefore

refl ected over the various aspects of this rather difficult
and conplex question with great anxiety and care and taking
an overall view of the diverse considerations we have, with
consi derabl e hesitation, bordering almst on trepidation
reached the conclusion that, pending consideration of the
333

i ssue whether the caustic chlorine plant should be directed
to be shifted and rel ocated at sonme other place, the caustic
chlorine plant should be allowed to be restarted by the
management  of Shriram subject to certain stri ngent
conditions which we propose to specify.

But before we proceed to set out the conditions which
nmust strictly be observed by the managenent of Shriram while
operating the caustic chlorine plant, we nmust deal with one
ot her question which was raised before us on behal f of the
Central Board of Prevention and Control of Water Pollution
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(hereinafter referred to as the Central Board). The Centra

Board is constituted under the Water (Prevention and Contro

of Pollution) Act, 1974 (hereinafter referred to as the
Water Act) and it is also required to performthe functions
assigned under the Air (Prevention and Control of Pollution)
Act, 1981 (hereinafter referred to as the Air Act). Since
sonme of the plants of Shriram situate within the conpl ex
i ncluding the vanaspati plant were discharging effluent,
Shriramwas required to obtain consent for discharging
effluent from the Central Board under Section 25 of the
Water Act and Shriram accordingly made an application for
this purpose in the prescribed form The Central Board
passed an Oder on 19th April, 1979 granting consent to
Shriramto discharge effluent fromtheir factory in the
sewer, subject to the “terns and conditions set out in the
consent order. The consent granted to Shriram was renewed
fromtime to tine and the |ast renewed Consent O der was
dated 22nd July, 1985 and it was valid upto 31st Decenber,
1985. Pursuant to the Consent Order Shriram installed
ef fluent treatnment plants in the vanaspati, stable bl eaching
powder, super —phosphate and active earth units with a view
to conplying with the 1imting standards stipul ated by the
Central Board in the consent Order. The waste water in other
units was either solar dried in |agoons or recycled in the
di fferent process houses and the nmmjor units emanati ng waste
wat er were thus vanaspati, active earth, superphosphate and
stabl e bl eaching powder plants. The waste -water effluent
fromthese four plants used to be drained out through one
common term nal outlet and the conplaint of' ‘the Centra

Board was that this conbined effluent at thetermnal outl et
never conplied with the limting standards prescribed by the
Central Board. The results of analysis of the sanples
collected by the officers of the Central Board at the

termnal outlet were annexed as Annexure | 'to the
suppl enentary affidavit dated
334

19th Decenber, 1985 filed by Shri P.R Gharekhan on behal f
of the Central Board. The Central Board also repeatedly
conpl ai ned that the effluent discharged fromthe vanaspati
pl ant was not in accordance with the limiting standards
prescribed in the Consent Order. Now, as pointed out by
Surendra Kumar, Senior Environnental Engineer in the enploy
of Shriram there are broadly two technol ogi es avail able for
ef fluent treatnent in vanaspati industry. One is the
technol ogy of renoving suspended solids by settling with the
hel p of clariflocculation and the other is the technol ogy of
renovi ng suspended solids, oils and grease and greasy solids
by flotation and skimmng. The affidavit of Surendra Kumar
stated that the technology based on settling with the help
of clariflocculation was recomended by the Central Board
and Messrs Dorr diver were selected by Shriram in
consultation with the Central Board for supply of an
effluent treatnment plant enploying this technol ogy.  But,
unfortunately, the plant of Messrs Dorr diver failed to
give the guaranteed results presunably because this
technol ogy was not satisfactory. The Central Board in fact
carried out a performance evaluation of this plant in
Decenmber, 1983 and they cane to the conclusion that this
plant would require substantial changes to nmake it to
achieve stipulated effluent standards. It was then realised
that the technology of renobval of inpurities by flotation
nethod is nore appropriate for vanaspati plant effluent and
Shriram accordingly once again, as pointed out in the
affidavit of Surendra Kumar, nmade a reference to the Centra
Board. On 17th January, 1985 the Central Board directed that
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Messrs Kroft Engi neering Conpany should be asked to set up a
pilot plant based on dissolved air flotation technology in
the vanaspati plant for treatability study of the effluent.
But despite the followup action taken by Shriram the pil ot
pl ant was not set up by Messrs Kroft Engi neering Conpany.
Shriramthereupon in its anxiety to conply with the limting
standards set by the Central Board in the Consent O der

pl aced an order with another reputed supplier nanely, Messrs
Pat el Brothers of Bonbay in June, 1985 for supply of a plant
based on flotation technol ogy. Messrs Patel Brothers
guaranteed to instal and conmission the plant by 31st
Decenmber, 1985 but the affidavits show that there has been
sone delay in the installation of this plant and its
installation is now going to be conpleted by 28th February,
1986. Meanwhi |l e, however, Shriraminstalled
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at the terminal outlet ~a plant based on dissolved air
flotation technology -of Messrs Krofta Engi neering Conpany
and the counter-affidavit of Shri . P.R Gnharekhan dated 13th
January; 1986 shows that the representatives of the Centra

Board have verified that this terminal treatment plant has
been installed. However, the  performance of this ternina

treatment plant is yet to be evaluated by the Central Board
in order to assess  conpliance with the Iimting standards
stipulated in the Consent Oder. The Central Board wl]l
therefore have to evaluate the performance of this termna

treatnent plant after the caustic chlorine and other plants
of Shriram comence production. So far as ‘the effluent
di scharged by the active earth-plant and stable bl eaching
plant is concerned, it conplies with the limting standards
prescribed for it in the Consent Oder but the effluent
di scharged by the vanaspati plant does not conmply with the
relevant limting standards. Shriram has, however, ' stated
that once the plant ordered from Messrs Patel Brothers,

Bonbay is installed, it wi-ll be possible to secure
conpliance with the requirement of the limting standards.
This of course will have to be assessed on the /'basis of

performance eval uati on of the plant of Messrs Patel Brothers
when install ed.

But there is one difficulty in the way of ~ Shriram
restarting its vanaspati plant. The last renewed Consent
Order dated 2nd July, 1985 expired on 31st Decenber, 1985
and obviously therefore Shriram cannot operate the vanaspati
pl ant and discharge effluent wunless and until the Consent
Order is renewed, for the discharge of effluent without
Consent Order would be contrary to the provisions of the
Water Act. We, however, find that the Central ~Board has
stated in the affidavit filed in this behalf by Shri D.C
Sharma, Assistant Environnmental Engineer, that the Centra
Board has no objection to grant tenporary consent pursuant
to the provisions of the Water Act on condition that Shriram
would conply with all the recommendations of various
Conmittees appointed by this Court or otherw se and  that
such consent would be wvalid only for a period of one nonth
fromthe date of issue of the Consent Order. Since we are
permtting Shriram to reopen its caustic chlorine vanaspati
and other plants above referred to, we would ask the Centra
Board to grant a tenporary Consent Order to Shriramvalid
for a period of one nonth fromthe date of its issue and the
Central Board will take sanples
336
fromthe effluent discharged fromthe vanaspati plant as
also at the terminal outlet and ascertain whether the
sanmples conmply with the limting standards set out in the
Consent Order. |If the sanples do not conply wth the
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rel evant standards, the Central Board will inmediately bring
such fact to the notice of this Court and it will be open to

the Central Board to take such action as it thinks fit
i ncl udi ng nonrenewal of the Consent Order.

So far as conpliance with the provisions of the Air Act
is concerned, the Central Governnent in consultation with
the Central Board issued a notification under Section 19(1)
of the Ar Act notifying certain areas in the Union
Territory of Delhi as air pollution control area. The plants
of Shriram are adnmittedly situated in the air pollution
control area and the industries carried on by Shriram al so
fall within the schedule of industries specified in the Air
Act. Shriram was therefore required to apply for a Consent
O der fromthe Central Board under Section 21 of the Air Act
and an application was~ accordingly made by Shriramon the
basis of which a Consent Order was issued by the Centra
Board on 13th June, 1985 authorising Shriram to operate
their plants in'the air pollution control area, subject to
the conditions set-out in the Consent Oder. The Consent
Order relates to three plants of Shriram nanely, sul phuric
acid plant, super phosphate plant and power plant. W are
not concerned at the present stage with the sul phuric acid
and super phosphate plants since permission to restart them
is not presently sought by Shriram and we need not therefore
pause to consider whether the conditions laid down in the
consent Order in respect of these two plants have been
conplied with or not. So far as the power plant of Shriram
is concerned, it is' not the case of the Central Board that
the conditions in ‘the Consent Oder in regard to the
operation of the power plant are not being conplied with by
t he management, though thereis specific conplaint nade in
the affidavit filed on behalf of the Central Board that the
conditions in the Consent Oder relating to sulphuric acid
and super phosphate plants are not being observed. W may
however point out that if the Central Board finds at any
time that the conditions in the Consent Oder relating to
the power plant are not being conplied with ‘and the
particulate matter enmitted by the stacks of the boilers is
nore than 150 ng/NnB8, it will be open to the Central Board
to take whatever action is appropriate under the |aw.
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Before we part wth this topic of water and air
pollution by the plants operated by Shriram we may point
out a nost unsatisfactory state of affairs which seens to
prevail in the Delhi Municipal Corporation. The Minicipa
Corporation sewer in the Nazafgarh area has adnmittedly been
| ying chocked since 1980 wth the result that Shriram has
since then not been able to discharge its donestic effluent
in the nmunicipal sewer and the donmestic effluent has to be
di scharged in the Nazafgarh drain thereby adversely
affecting the standards prescribed by the Central “Board. It
is difficult to understand as to why the Delhi Minicipa
Corporation has not taken any steps for the last five years
to clean up the sewer so that it can be used for carrying
donestic effluent discharged by the people. W are not
issuing any directionin this behalf but we are certainly
constrained to express our deep sense of regret at the tota
indi fference of the Del hi Muni ci pal Cor por at i on in
di scharging its obligations under the | aw.

We have therefore decided to permt Shriramto restart
its power plant as also plants for manufacture of caustic

chlorine inculding its by-products 1like sodium sulphate,
hydrochl oric acid, stable bleaching powder, superchlor, and
sodi um hypochl orite, vanaspati refined oil including its by-

products and recovery plants |like soap, glycerine and
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technical hard oil and container works. But there are two
orders which prohibit Shriram from operating these plants.
One is the order dated 7th Decenber, 1985 issued by the
I nspector of Factories, Delhi, prohibiting Shriram from
using the caustic chlorine and other plants till adequate
safety measures are adopted and inmnent danger to human
lifeis elimnated and the other is the order dated 24th
December, 1985 i ssued by the Assistant Conmi ssi oner
(Factories) directing Shriramto stop industrial use of the
prem ses on which the caustic chlorine plant is |ocated. The
validity of these two orders has been assailed by Shriramin
Wit Petition No. 26 of 1986. W are not inclined at the
present nonent to vacate these two orders because the
perm ssion which we are granting by this judgnment to Shriram
to reopen these plants is as a tenporary neasure to be
reviewed at sone point of time in the future and we woul d
therefore merely suspend the operation of these two orders
until further directions with a viewto enabling Shriramto
restart these plants. But we are laying down certain
condi tions which shall be strictly and
338
scrupul ously followed by Shriram and if at any time it is
found that any one or nore of these conditions are violated,
the perm ssion granted by us will be liable to be w thdrawn.
We formul ate these /conditions as follows: -
(1)Since it' is clear fromthe affidavits and the
reports of the various Expert Committees that the
managenent | of Shriram- was negligent in the
operation and maintenance of the caustic chlorine
plant and did not take the necessary neasures for
i mproving the design and quality of the plant and
equi prent and installing adequate safety devices
and instrunents with a view to ensuring the
maxi mum safety of the workers and the conmunity
l[iving in the vicinity and it is only after WP.
No. 12739 of 1985 was filed and all the glaring
devi ci enci es were pointed out that the managenent
carried out various - alterations and adopted
vari ous nmeasur es in accordance ~ with t he
recomendati ons made by Mannohan Singh Committee
and Nilay Choudhary Conmittee, it is - necessary
that an expert Committee shoul d be appoi nted by us
which will nonitor the operation and nmai ntenance
of the plant and equi prent and ensure the
continued inpl enentati on of the reconmendations of
these two conmittees. W accordingly constituted
an Expert Committee consisting of Shri- Mannohan
Si ngh, Shri P.R Gharekhan and Professor P. Khanna
of the Indian Institute of Technol ogy, Bonbay -
and if Professor P. Khanna is not available for
any reason, Dr. Sharma  of t he Uni versity
Departnent of Chenical Technol ogy, Bonbay wl]l
take his place as a nmenber of the Expert Committee
and this Expert Committee will inspect the caustic
chlorine plant of Shriram at least once in_ a
fortnight and exam ne whether the recommendati ons
nmade by Mannmohan  Si ngh Conmittee and N lay
Choudhary Conmittee are bei ng scrupul ously

i mpl enented by t he managemnent . The Expert
Conmittee will also examine the adequacy of the
design, materials, fabrication etc. of t he

devi ces, instrunents and ot her hardware cal cul at ed
to nonitor, warn, avoid, control and handle al

situations arising on account of possi bl e
accidental release of chlorine gas, keeping in
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m nd

mat er eol ogi cal factors, |ocation of the plant and
the largeness of the popul ati on exposed to hazard
or risk. This exam nation nay involve a thorough
check and experinentation at site with a viewto
determ ni ng how for the safety nmeasures adopted by
the nmanagenent are adequate to deal wth a
possible situation. The Expert Committee will
submit a report of its examnation to this Court
i mediately after conpletion of the exani nation
with copies to the petitioner and Shriram The
first such examnation shall be nade by the Expert
Conmittee within one week of the restarting of the
caustic chlorine plant and it shall be foll owed by
a second exami nation within a further period of 15
days. If as a result of either such exam nation it
is found that there iis default on the part of the
managenent in continuous conpliance with any of
the recommendati ons nade by Mannohan Si ngh
Conmittee and Ni'lay Choudhary Conmittee or the
safety devices or instruments are not adequate or
are not i'n operation or are not properly
functioning, the petitioner will be at liberty to
i mediately bring such default ‘to the notice of
this Court /so that in that event, the perni ssion
granted to the managenent to restart the caustic
chlorine  plant may be revoked. ‘Shriram wll,
within 3 days from today, deposit. a sum of
Rs. 30,000 in this Court to neet ~the travelling,
boardi ng and |l odging expenses of the  nenbers of
the Expert Committee.

(2) ne operator should be desi gnat ed as
personal ly responsible for each safety device or
measures and the head of the caustic chlorine
di vision should be made -individually responsible
for the efficient operation of such safety device

or neasure. |If at any time during exam'nation by
the Expert Conmittee or i nspection by t he
I nspectorate it is found that any safety device or
neasure is i noperative or is not properly

functioning, the head of the ~caustic chlorine
plant as well as the operator incharge of such
safety device or neasure shall be held personally
responsi ble. Their duty shall be not nerely

to report non-functioning or mal-functioning of
any safety device or neasure to (the higher
authority but to see that the operation of the
entire plant is imrediately shut-down, the safety
device is urgently replenished and the plant does
not restart functioning until such replenishnment
i s conpl eted.

(3) The Chief Inspector of Factories or any Senior
| nspector duly nomi nated by him who has necessary
expertise in inspection of chemcal factories,
will inspect the caustic chlorine plant at |east
once in a week by paying surprise visit w hout any
previous intimation and exam ne whet her the
recomendati ons of Mannobhan Singh Commttee and
Ni | ay Choudhary Conmittee are being conplied with
by the managenent and whether the safety devices
or instrunents installed by the nmanagenent are
operative and are properly functioning or whether
there are any defects or deficiancies in the
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operation and naintenance of the caustic chlorine
plant and in the safety devices or instrunents
installedin the plant. The Chief Inspector of
Factories or the senior |Inspector nomnated by
him who carries out such inspection, shal

i mediately report to this Court and to the Labour
Conmi ssi oner any default, deficiency or rem ssness
on the part of the managenent which nay be noticed
by him in the course of such inspection and on
such report being nade, it will be open to the
Labour Comm ssioner and the Chief |Inspector of
Factories to take such action as they think fit.
(4) The Central Board wll also depute a senior
I nspector to visit the caustic chlorine plant and
t he Vanaspati Pl ant atl east once in a week w thout
any prior notice to the nmanagenent, for the
pur pose of ascertaining whether the effluent
di scharged fromthe Vanaspati Plant as also at the
term nal out-Iet conplies with the limting
standards laid down in the Consent Order issued
under the Water Act and the particulate natter
emtted by the stacks of the boilers in the power
pl ant conplies

with the ' standards |aid down in.the Consent Order
i ssued under the Air Act and if there is any
default in conplying with the relevant standards
in either 'case, such default shall be brought to
the notice of this Court and the Central Board
will be entitled to take such action as it think
fit, including revocation of the rel evant Consent
O der.

(5) The managenent of Shriram wll obtain an
undertaking from the ~Chairman and Managi ng
Director of the Delhi- Coth MIls Ltd. which is
the owner of the various-units of Shriram as al so
fromthe officer or officers who are in actua
managenent of the caustic chlorine plant that in
case there is any escape of chlorine gas resulting
in death or injury to the workmen or to the people
living in the vicinity, they will be personally
responsi ble for payment of conpensation for such
death or injury and such wundertaking shall be
filed in Court within 1 week from today.

(6) There shall be a Conmittee of three
representatives of Lokahit Congress Union and
three representatives of Karancthari Ekta Union to
| ook after th safety arrangenents in the caustic
chlorine plant. The function of this Commttee
will be to ensure that all safety neasures are
strictly observed and there is no non-functioning
or mal functi oning of the safety devices and
instrument and for this purpose, they wll be
entitled to visit any section or department of the
plant during any shift and ask for any rel evant
information from the managenent. |If there is any
default or negligence in the observance of the
saf ety measures and the nmai ntenance and operation
of the safety devices and instruenents, this
Conmittee will be entitled to bring such default
or negligence to the notice of the nanagenent and
if the managenent does not heed to the same, this
Committee will be entitled to draw the attention
of the Labour Conmissioner to such default or
negl i gence. The nmenbers of this Commttee will be
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gi ven proper and adequate training in regard to
the functioning of the caustic

chlorine plant and the operation of the safety

devices and instruments and this wll be done
within a period of 2 weeks after the nom nation of
three representatives on the Conmittee is
conmuni cated by each of the two unions to the
managemnent .

(7) There shall be placed in each departnent or

section of the caustic chlorine plant as al so at
the gate of the premses a detailed chart in
English and Hindi stating the effects of chlorine
gas on human body and informng the worknen and
the people as to what imediate treatnent shoul d
be taken in case they are affected by | eakage of
chl ori negas.

(8) Every worker in the caustic chlorine plant
should be properly “trained and instructed in
regard to the functioning of the specific plant
and equi pnent i n-which he i's working and he shoul d
also be educated and informed as to what
precauti ons-should be taken and in case of |eakage
of chlorine gas, what steps should be taken to

control /and contain such | eakage. The nost
ef fective way of giving such training and
i nstruction woul d be t hr ough audi o- vi sua

programes . to be specially prepared by the
management. . Even after proper training and
instruction.is givenit is likely that the workers
engaged in the plant nmay, on account of |apse of
time, forget the sequences of steps'to be taken to
nonitor, warn, avoid, control ~and handle any
chlorine | eakage energency and refresher courses
shoul d therefore be conducted atleast once in 6
weeks with nock trials.

(9) Loud speakers shall be installed all around
the factory premises for giving tinely warni ng and
adequate instructions to the people residing in
the vicinity in case of |eakage of chlorine gas.
(10) The managemnent shal | mai nt ai-n pr oper
vigilance with a view to ensuring that workers
working in the caustic chlorine plant wear hel nets
gas nasks or safety belts as the case nmay be while
working in

the hazardous departnments or sections of the plant
and regul ar medi cal check-up of the workers shal
be got <carried out by the managenent in order to
ensure that the workers are in good health:.

(11) The managenent of Shriram wll deposit in
this Court a sum of Rs. 20 lacs as and by way of
security for paynent of conpensation clai ns made
by or on behalf of the victins of oliumagas, if
and to the extent to which such conmpensation
claims are held to be well founded. This anount
deposited by the managenment of Shriram wll be
invested by the Registrar of this Court in fixed
deposit with a Nationalised Bank so that it earns
interests and it will abide further directions of
this Court. The managenent of Shriram will also
furnish a bank guarantee to the satisfaction of
the Registrar of this Court for a sum of Rs.15
l acs whi ch bank guarantee shall be encashed by the
Regi strar, wholly or in part, in case there is any
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escape of <chlorine gas within a period of three
years from today resulting in death or injury to
any workman or to any person or persons living in
the vicinity. The amount of the bank guarantee when
encashed shall be utilised in or towards paynent
of compensation to the victins of chlorine gas,
the quantum of conpensation bei ng determ nabl e by
the District Judge Delhi on applications for
conpensation being nade to himby the victins of
chlorine gas. The amount of Rs.20 |lacs shall be
deposited and the bank guarantee for Rs.15 |acs
shal |l be furnished within a period of 2 weeks from
today and on failure of the nanagenent of Shriram
to do so, the permission granted by us this
Judgnent to restart the caustic chlorine plant and
ot her plants shall stand wi t hdrawn.

We have formulated these ~conditions with a view to
ensuring continuous conpliance with the reconmendations of
Mannmohan Singh Conmittee and Nilay Choudhary Commttee and
strict observance of safety standards and procedures, so
that the possibility of hazard or risk to the worknen and
the comunity is alnpst” reduced to nil. W would [ike to
poi nt out
344
that the caustic chlorine plant of Shriramis not the only
plant which 1is carrying on a hazardous industry. There are
many other plants in Delhi which are enploying hazardous
technol ogy or are engaged in manufacture of hazardous goods
and if proper and ‘adequate precautions are not taken, they
too are likely to endanger the life and health of the
conmunity. W would therefore suggest that a Hi gh Powered
Authority should be set up by the government of India in
consultation with the Central Board  for over seei ng
functioning of hazardous industries with a view to ensuring
that there are no defects or deficiencies in the design,
structure or quality of their plant and machinery, there is
no negligence in nmaintenance and operation of the plant and
equi prent and necessary safety ‘devices and instrunents are
installed and are in operation and proper and adequate
safety standards and procedures are strictly followed. This
is a guestion which needs serious attention of the
Government of India and we would request the CGovernnment of
India to take the necessary steps at the earliest, because
the problem of danger to the health and well-being of the
conmunity on account of chemical and -other hazardous
i ndustries has becomre a pressing problem in nodern
i ndustrial society. It is also necessary to point out that
when science and technology are increasingly enployed in
produci ng goods and services calculated to inprove the
quality of |life, there is a certain elenment of hazard or
risk inherent in the very use of science and technol ogy and
it is not possible to totally elininate such hazard or risk
al together. W cannot possibly adopt a policy of not having
any Chem cal or other hazardous industries nerely because
they pose hazard or risk to the community. If such a policy
were adopted, it would nean the end of all progress and
devel opnent. Such industries, even if hazardous have to be
set up since they are essential for econonm c devel opment and
advancenent of well-being of the people. W can only hope to
reduce the elenent of hazard or risk to the community by
taking all necessary steps for locating such industries in a
manner which would pose least risk of danger to the
conmunity and maxi m sing safety requirenments in such
industries. W would therefore like to inmpress wupon the
CGovernment of India to evolve a national policy for |ocation
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of chemical and other hazardous industries in areas where
popul ation is scarce and there is little hazard or risk to
the conmmunity, and when hazardous industries are |ocated in
such areas, every care must be taken to see that |arge human
habi

345

tation does not grow around then. There should preferably be
a green belt of 1to 5 k.m wdth around such hazardous
i ndustri es.

There is also one other matter to which we should |ike
to draw the attention of the Government of |India. W have
noticed that in the past few years there is an increasing
trend in the nunber ‘of cases based on enviornmenta
pol I uti on and ecol ogical destruction comng up before the
Courts. Many such cases concerning the nmaterial basis of
[ivelihood of mllions of ~ poor people and reaching this
Court by way of Public interest-litigation. In npost of these
cases there is need for neutral scientific expertise as an
essential /input toinform judicial decision making. These
cases require expertise at a high level of scientific and
techni cal - sophi stication. W felt the need for such
expertise in this very caseand we had to appoint severa
expert committees toinform the court as to what measures
were required to be adopted by the Managenent of Shriramto
safeguard against/ the hazard or possibility of |eaks,
expl osion, pollution of air and water etc. and how many of
the safety devices against this hazard -or possibility
existed in the plant and which of them though necessary,
were not installed. W have great difficulty in finding out
i ndependent expertes who woul-d be able to advise the court
on these issues. Since thereis at present no independent
and conpetent machinery to generate, gather ‘and nake
avai |l abl e t he necessary scientific and technica
i nformati on, we had to nake an effort onour own to identify
experts who would provide reliable scientific and technica
i nput necessary or the decision off the case and this was
obviously a difficult and by its very nature, unsatisfactory
exercise. It is therefore absolutely essential that there
should be an i ndependent Centre wth pr of essional |y
conpetent and public spirited experts to provide the needed

scientific and technol ogi cal input- W would in the
ci rcunmst ances urge upon the Government of India to set up an
Ecol ogi cal Sci ences Resear ch G oup consi sting of

i ndependent, professionally conpetent experts indifferent
branches of science and technol ogy, who wouldact as an
i nformation bank for the Court and t he Gover nnent
Departments and generate new information according to the
particular requirements of the Court or the concerned
Government  departnent. W would al so suggest to the
CGovernment of India that since cases involving issues of
envi ornnental pol | ution,
346
ecol ogi cal destruction and conflicts over natural resources
are increasingly comng up for adjudication and these cases
i nvol ve assessnment and evol ution of scientific and technica
data, it mght be desirable to set up Environnent Courts on
the regional basis with one professional Judge and two
experts drawmn fromthe Ecological Sciences Research G oup
keeping in viewthe nature of the case and the expertise
required for its adjudication. There would of-course be a
right of appeal to this Court fromthe decision of the
Envi or nnent Court.

We have in this judgment dealt only with the question
as to whether Shriram should be allowed to restart its
caustic chlorine plant and other plants nanufacturing by-
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products and if so, subject to what conditions. There are
many other issues of seminal inportance arising out of the
clains for conpensation by victins of oliumgas which have
to be considered by the Court. W have formulated these
i ssues and asked the petitioner and those supporting himin
WP. 12739 of 1985 to file their witten subm ssions on or
before 24th February, 1986 and Shriramto file their witten
submi ssions on or before 28th February, 1986 so that we can
take up the hearing of the wit petitions on 3rd March 1986.
Before we part with this judgnent we would Ilike to
express our deep sense of appreciation for the bold
initiative taken by the petitioner in bringing this public
interest litigation before the Court. The petitioner has
rendered signal service to the community by bringing this
public interest litigation and he has produced before the
Court considerable material bearing on the issues arising in
the litigation. He has argued his case with great sincerety
and dedication ~and the people of Delhi nust be grateful to
himfor espousing such a public cause. There is no doubt in
our mnd that but for this public interest litigation
brought by the petitioner, there would have been no
i mprovenent in the design, structure and quality of the
machi nery and equipnent in the caustic chlorine plant nor
woul d any proper and adequate safety devices and instruments
have been installed nor would there have been any pressure
on the nanagenent to observe safety standards and procedures
and the possibility cannot be ruled out that perhaps sone
day olium gas tragedy m ght have been repeated but this tinme
with chlorine gas which is admittedly nore dangerous than
ol i um gas. Though | one and
347
single, he has fought a valiant battle against a giant
enterprise and achi eved substantial success. W would
therefore as a token of our appreciation of the work done by
the petitioner direct that a sum of Rs. 10,000 be paid by
Shriramto the petitioner by way of costs.
S. R
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