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ACT:

I ndustri al Di sput e-Di smi-ssal of wor kimen- Or der of
rei nstatenment by Labour Court-Reinstatenent of conpensation-
Ci rcunst ances justifying reinstatenment-Constitlution of

India-, Art. 136-Interference by Suprene Court.

HEADNOTE:

In the course of a donestic enquiry on a charge of pilferage
against B a part tine clerk who was incharge of a godown of
the appellant a chit was produced suggesting collusion wth
him of H another workman, The appellant instituted a
donestic enquiry agai nst the workman and he was di sm ssed.
On a reference of the Industrial Dispute the Labour Court
held that the contents of the chit were too vague and were
procured only to harass the workman for no fault  of  his,
that the donmestic enquiry was violative of the principle of
natural justice, and its findings perverse and wthout any
evidence to support them Consequently it ordered the re-
instatenment of the workman’ The managenent appealed to - his
Court contending that instead of reinstatenent the workman
should be paid conpensation. It also raised the plea that
it had | ost confidence in the workman.

HELD : The present case is not one in which this Court woul d
be justified in interfering, on appeal under Art. 136 of the
Constitution, with the order of the tribunal. The question
whet her on setting aside the wongful dismssal of a workman
he shoul d be reinstated or directed to be paid conpensation
is a mtter within the Judicial discretion of the Labour
Court or the Tribunal, dealing with the industrial dispute,
the general rule in the absence of any special circunmstances
being of reinstatenent. In exercising this discretion, fair
play towards the enpl oyee on the one hand and interest  of
the enpl oyer, including considerations of discipline in the
establ i shnent, on the other, require to be duly safeguarded.
This is necessary in the interest both of security of tenure
of the enployee and of snooth and harnoni ous working '  of
the establishment. Legitimate interests of both of them
have to be kept in viewif the order is expected to pronote
the desired objective of industrial peace and naximm
possi bl e production. The past record of the enployee, the
nature of the alleged conduction which the order of the
enpl oyer is set aside, the nature of the duties perforned by
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the enployee concerned and the nature of the industria
establishment are sonme of the broad relevant factors which
require to be taken into consideration. These factors are
nmerely illustrative. Each case has to be decided on its own
facts and no hard and fast rule can said down to cover
general ly all conceivabl e contingencies. Proper bal ance has
to be nmaintained between the conflicting claims of the
enpl oyer and the enpl oyee without jeopardising the |arger
interests of industrial peace and progress. [780 D

There was no evidence to conclude that the managenent | ost
confidence in the workman. If the workman is entitled as a
general rule to be reinstated after his wongful disn ssa
is set aside and on the facts it is not possible to find
cogent naterial on which the establishnent can genuinely be
considered to have |ost confidence in the integrity of the
wor kman, he

775

is entitled to be reinstated. 'The suggestion that having
regard to the nature of the proceedi ngs agai nst the worknman
the managerment has | ost confidence was acceptable. [782 F]
[f' the workman's di sm ssal was wongful then nerely because
proceedi ngs for adjudication of the industrial dispute have
taken a long tinme (10-years) was by itself no reason for not
directing his reinstatenent if it was otherwise justified
being in accordance with the normal rule. [782 G

JUDGVENT:

ClVIL APPELLATE JURISDICTION ~Civil Appealr No. 1137 of
1970.

Appeal by special |leave fromthe award dated October 30,

1969 of the Labour Court of Assam and D brugarh in
Ref erence, No. 20 of 1964.

M C. Chagla and R Copal akrishnan, for the appellant.

K. P. GQupta, for the respondents.

The Judgrment of the Court was delivered by

Dun, J. In this appeal special leave was |imted to the
guestion whether relief by way of paynent of conmpensation
should” not be substituted for the relief by way of
rei nstatement granted by the Labour Court to the workman, H

P. Bhagavati, Store, Cerk

The Panitole Tea Estate belongs to the Jokai (Assan) Tea
Co., Ltd., Panitole. Depot Line was one of the Qut~ Gardens
under this Tea Estate and it had a separate godown. One B

K. Borgohain, a part-tinme clerk was in charge of this
godown. Ammoni a  sul phate fertiliser was stored in this
godown, 970 bags havi ng been received there between Decenber
12, 1960 and January 5, 1961. Pursuant to receipt of an
anonynous letter that there was pilferage of these bags the
stock was checked and 89 bags were found m ssing. In the
course of the domestic enquiry agai nst Borgohain a chit (Ex.

12) was produced by hi mwhich suggested H P. Bhagavati’s
collusion wth Borgohain in this affair. Bhagavati. —was
accordingly also charge sheeted and after domestic enquiry
he was dismssed with effect fromMarch 23, 1961. Thi s
order of dismissal of Bhagavati gave rise to an industria

di spute which was duly referred to the Labour Court of Assam
at Dibrugarh. The Labour Court by its award dated Cctober
30, 1969 held that the contents of Ex. 12 were too vague to
connect Bhagavati with the offence charged. According to
the Labour Court the managenent had procured this exhibit
only to harass Bhagavati for no fault of his. The donestic
enquiry was also found to be violative of the principle of
nat ural’
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justice and it conclusions perverse, there being no evidence
to support them Bhagavati was accordingly held entitled to
reinstatemrent with all the back wages and benefits. The
present appeal is directed against this order and, as
observed earlier, the only question we have to decide is
whet her Bhagavati should be reinstated or he should be paid
conpensation instead of reinstatenent. The dismssal of
Borgohain, it may be pointed out, was not challenged by him
and that order becanme final. |In this appeal we are not
concerned with his dismssal
On appeal in this Court Shri Chagla has subnmitted that the
managenent has | ost confidence in Bhagavati and it would be
unjust and inproper to force his reinstatemrent as a store
clerk ,on the nmanagenent after a | apse of ten years. The
| earned counsel offered to pay to the workman any reasonabl e
conpensation as nmay be ordered by this Court. Reliance in
support of this submi ssi on . agai nst the or der of
reinstatement ~ was placed on two recent decision of this
Court Ruby General |nsurance Co. Ltd. v. Chiopra(l) and
H ndustan  Steel Ltd. v. A- K Roy (2). In the first case
special leave granted by this Court was also limted only to
the question whether therelief granted to the workman
concerned should have been reinstatenment. or conpensation
On a consideration of the facts and circunstances of that
case this Court had set aside the order of reinstatement and
directed the conpany to pay conpensation to the workman
concerned. ,Qur attention has been drawn to some of the
observations made in that case. This Court said there
"In the present case we are of the view that
reinstatenent directed by the tribunal was
i nexpedi ent . The respondent had served the
conpany in all for a period of twelve nonths.
It was not as if he had been induced to give
up any enployment he was engaged in for
joining the service of the appellant-conpany.
The conpany’s establishment in Delhi was
conparatively a small establishnent. Ther e
can be no doubt that the position of a
st enographer in such an establishnment woul d be
one of confidence and trust as he would be
taking down dictation and typing out all kinds
of matters including sonetines confidential
and even secret matters. For example, a
report of the working of this branch to the
conpany’ s headquarters by the branch -nanager
or a report as regards the working~ of other
rival insurance conpanies in Delhi area, or a
report regarding pronotion and even denotion
of sonme of the nmenbers of the staff ~of the
branch office, and such other matters woul d be
of a highly confidentia
(1) [1970] 1 L.L.J. 63.
(2) [1970] 1 L.L.J.228.
nat ure. If the branch nmanager were, for .cm
reason or the other to |ose confidence and
trust in stenographer working under him it
woul d obvi ously be unpossible for himto give
di ctation on such nmatters to such a
st enogr apher. On the assumption that the
respondent was nade to take dictation and type
out letters in connexion with other concerns
in which the appellant conmpany was interested
and the respondent was not paid any extra
remuneration for such work, the respondent
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han

t he

was, on his 'admission retaining with him
surreptitiously copi es of t hose
conmuni cations. As the tribunal has renarked,
the respondent did so in order to preserve
evidence, that he was namde to take down

letters relating to concerns other

appel | ant - conpany. Whether in terns of his
enpl oyment as a stenographer the regiona

manager could take such work or not is a
matter in which we need not go, but he did
admttedly retain with himcopies of as many
as 32 such comunications which he exhibited
as Exs. W 10 to W 42. These copies were
clearly the property of the conpany which the
respondent in no event could retain in his
possessi on wi t hout the consent of hi s
enpl oyers. If the regi onal manager were to
entertain a feeling that, if reinstated, the
respondent would in future also retain wth
him copies ~of docunents of a confidentia

nat ure whenever the respondent felt that such
retention woul'd be of use or advantage to him
such ‘a feeling on the part of the regiona

manager ~that he can no longer trust the
respondent with any confidential matter cannot
be regarded as altogether wunjustified. The
regi onal nanager mght well feel that if the
respondent was capable of collecting evidence
against . the company, he mght in future
col | ect perhaps evidence of a nore dangerous,
and harnful nature. CObviously, if he cannot

repose confidence in  the  respondent, i f
reinstated, he cannot nmake any use  of his
servi ces, as a stenographer. In t he

circunstances, we think that the ¢tribuna
ought not to have directed his reinstatenent
despite its conclusion that the termnation of
his services was wongly nade, but ought to
have awar ded suitabl e conpensation instead."
in the second case this Court observed

The question, however, still-is whether the
tribunal was, in the circunstances of the
case, justifiedin directing reinstatenent.

It is true that sonme of the decisions of this
Court have laid down that where the discharge
or dismssal of a workman is not |egal or

778

justified, the relief which would  ordinarily
foll ow woul d be reinstatenent. The Tri bunal
however, has t he di scretion to awar d
conpensation instead of reinstatement if the
ci rcunmst ances of a particular case are unusua
or exceptional so as to make reinstatenent
i nexpedi ent or inmproper. The Tribunal has,
t herefore, to exerci se its di scretion
judicially and in accordance with well recog-
nised principles in that regard and has to
exam ne carefully the circunstances of each
case and deci de whet her such a case is one of
those exceptions to the general rule. If the
Tribunal were to exercise its discretion in
di sregard of such circunstances or t he
principles laid down by this Court it would be
a case either of no exercise of discretion or

t
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of one not legally exercised In either case
the High Court in exercise of its Wit
jurisdiction can interfere and cannot be
content by sinply saying that since t he
Tri bunal has exercised its discretion it wll
not exam ne the circunstances of the case to
ascertain whether or not such exercise was
properly and in accordance with the well-
settled principles made. If the H gh Court
were to do so, it would be a refusal on its
part to exercise jurisdiction.",

And again

"The Tribunal no doubt felt that it was not
est abl i shed whet her the investigation and the
report following it were properly done and
made, that the conmpany ought to have di scl osed
it to the workman and gi ven him an opportunity
to vindicate hinself and that the non-
di sclosure of the report nade the term nation
illegal and unjustified. That nay or may not
be right. But what was relevant, at the stage
when the Tribunal cane to decide what relief
the workman was entitled to, was the question
whet her the managenent genui nely apprehended
as a result of the report that, it would be
risky to retain the worknan in the conpany
servi ce They may have gone wong in the nanner
of terminating the workman’s service as held
by the Tribunal. But, if the managenent truly
believed that it was not possible ‘to retain
the workman in the conpany’'s -service on
grounds of security and consequently coul d not
pl ace confidence in him any |onger, t he
present case, woul d be one of t hose
excepti onal cases where the general rule as to
rei nstatenment could not properly be applied.
This of course does not nean that in every
case where the enployer says that he has | ost
confidence in the workman, and, therefore, has
termnated his service that rei nst at ement
cannot be granted and the

779
Tri bunal has to award conpensati on. On the
other hand, if on an exam nation of ~all the

ci rcunst ances of the case, the Tribunal cones
to the conclusion that the apprehensions of
the enployer were genuine and the enployer
truly felt that it was hazar dous or
prejudicial to the interests of the industry
to retain the workman in his service on
grounds of security, the case would be
properly one where conpensati on woul d neet the
ends of. justice.

On a consideration of all the circunstances,
the present case, in our’ view, was, one such
'case., The Tribunal exercised its discretion

mechani cal |y wi t hout wei ghi ng t he
circunstances of the case. That was no
exercise of discretion at all. There is ample

authority, to the effect that if a statutory
tribunal exercises its discretion on the basis
of irrelevant considerations or w thout regard
to relevant considerations, certiorari may
properly issue to quash its order. (See S. A
de Smith, Judicial Review of Administrative
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Acti on (2nd ed) pp. 324-325. One such
rel evant consideration, the disregard of which

woul d render its or der anenabl e to
i nterference, woul d be t he wel | -settl ed
principles laid down in decisions binding on
t he Tribunal to whom the discretion is

ent rust ed. The refusal by the H gh Court to
interfere was equal ly nmechani cal and anounted
to refusal to exercise its jurisdiction. Its
or der, t herefore, becones l'iable to
i nterference."
Shri  Chagla has argued that in the present case there was
exerci se of judicial discretion by the Labour, Court and
i mpugned order was nmade mechanically w thout considering the
rel evant circunstances and applying its mnd to the question
as to which of the two reliefs was nore appropriate.
On behal f of the respondents it-is submitted that Bhagavati,
the workman concerned in this case, is innocent and the
managenent was found by the Labour Court on evidence to have
resorted " to unfair |abour practice. The chit, Ex. 12, was
also held not to be in the handwiting of Bhagavati. It is
further enphasised that crimnal proceedings ’'Wre also
started against Bhagavati- but he was discharged in the
crimnal case for want of evidence inplicating him The
respondent’s | earned” counsel has, in support of his
submi ssion,, drawn our attention to The Punjab National Bank
Ltd. v. Its Wrknmen(1), M L. Bose & Co. (P) Ltd. v. Its
Enmpl oyees(1) and Wbrkmen of United Bleachers (P) Ltd., wv.
United Bleachers (P) Ltd . (3), (a decision Hi gh Court).
In the Punjab
(1)[1960] 1 S.C.R 806. (2) [1961] 11 L.L.J. 107 (S.C)
(3)[1968] 1 L.L.J 529

780
Nati onal Bank case(1l) it was observed that the propriety of
reinstatement in a case of wongful orillegal dismissal-is’

normally a question of fact and where the industria

tribunal on a proper consideration of the relevant factors
refuses to pass such an order the Suprene Court “would be
reluctant in the absence of any 'general or ~substantia

guestion of Jlaw to interfere wunder Art. 136 of the
Constitution. According to the counsel where reinstatenent
has been ordered by the court or tribunal inan industria

dispute arising out of dismssal of a workman this~ Court
should, in 'the absence of special circunstances, decline to
interfere with that order on special |eave appeal. Support
fromthe case of M L. Bose & Co. (P) Ltd. (2) is sought for
the contention that reinstatement is the nornmal rule when
dismssal is held to be wongful and it is immterial _that
the enpl oyer has since enployed other worknen. The case of
United Bleachers(,) follows the observations of this /Court
in the case of Punjab National Bank Ltd. (1), M L. Bose &
Co. (P) Ltd. (2) and Swadesanmitran Ltd. v. Their Worknen(4).
In our opinion the present case is not one in which we would
be justified in interfering on appeal under Art. 136 of the
Constitution with the, order of the Tribunal. The question
whet her on setting aside the wongful dismissal of a workman
he should be reinstated or directed to. be paid conpensation
is a mtter within the Judicial discretion of the Labour
Court or the Tribunal, dealing with the industrial dispute,
the general rule in the absence of any special circunstances
being of reinstatenent. |In exercising this discretion

fairplay towards the enpl oyee on the one hand and i nterest
of the enployer, including considerations of discipline in
the establishment, on the other, require to be dul y
saf eguar ded. This is necessary in the interest both of
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security of tenure of the enployee and of smooth and
har noni ous working of the est abl i shnent . Legiti mate

interests of both of themhave to be kept in view it the
order is expected to pronote the desired objective of
i ndustrial peace and maxi mum possi bl e production. The past
record of the enployee, the nature of the alleged conduct
for which action was taken against him the grounds on which
the order of the enployer is set aside, the nature of the
duties perfornmed by the enpl oyee concerned and the nature of
the industrial establishnent are some of the broad relevant
factors which require to be taken into consideration. The
factors just stated are merely illustrative and it "is not
possi bl e to exhaustively enunmerate them Each case has to
be decided on its own facts and no hard and fast rule can be
| aid down to cover generally all conceivable contingencies.
Proper bal ance has to be mai ntai ned between the conflicting
clainms of the enployer and the enpl oyee

(1) [2960] 1 S.C R 806. (3) [1968] 1 L.L.J. 529.

(2) [1961] 2 L.L.J./107 (S.C). (4 [1960] 1 L.L.J.504.
78 1

wi thout jeopardising thelarger interests of industria
peace and progress. In H ndustan Steel Ltd.’s case(l) this

Court substituted the order of reinstatenent by an order of
paynment of conpensation on the ground that the police report
and the security officer’s reconmendation to the Conpany
showed that it was not desirable for reasons of security to
reinstate the enployee., In that case it was observed
"As exceptions to the general rul e of
rei nstatement, there have been cases where
rei nstatenent has- not been -considered as
ei ther desirable or expedient. These were the
cases where there had been strained relations
between the enpl oyer and t he enpl oyee, where
the post held by the aggrieved enployee had
been one of trust and confidence or where,
t hough di sm ssal or di schar ge was
unsustai nable owing to sone infirmty in the
i mpugned order, the enployee was, ‘found to
have been guilty of an activity subversive of
or prejudicial to the interests  of the
i ndustry. These cases are to be found .in
Assam O Co. Ltd. v. Worknmen(1l); Wrknmen of
Charottar G anodhar Sahakari Mandali Ltd. v.-
Charottar G anodhar Sahakari Mandali ~Ltd. (3);
Doomur Dulung Tea Estate v. -~ W rknen(4)) and
Ruby General Insurance Co. Ltd. v. P. P

Chopra(5h). These are however, illustrative
case, % where an exception was nade to. the
general rule. No hard and fast rule as to

which circunstances would in a given case
constitute an exception to the general rule
can possibly be laid down as the Tribunal in
each case keeping the objectives of industria
adjudication in mnd, nmust in a spirit - of
fairness and justice confront the question
whet her the circunstances of the case require
t hat an exception should be nade and
conpensation woul d neet the ends of justice."
The general rule of reinstatenent in the absence of specia
ci rcunmst ances was al so recognised in the case of Wrknen of
Assam Match Co. Ltd. v. The Presiding Oficer, Labour Court
A & anr. (6) and has again been affirned recently in Ms.
Tul sidas Paul v. The Second Labour Court, WB. & ors. (7).
In Messrs Tul sidas Paul (7) it has been enphasised that no
hard and fast rule as ’'to which circunstances woul d
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establish an exception to the general rule could be laid
down and the Tribunal nust In each case decide the question
in a spirit of fairness and justice in keeping with the
obj ectives of industrial adjudication

(1) [2970] I.L.L.J. 288. (2) (1969) 3 S.C. R 457.

(3) C A 382/66 d/14.-8-1967. (4) C A 5161-1966 d/26-10-
1967

(5) [1970] 1.L.L.J.63. (6) C As. 1070-1071/1963 d/27-10-64.
(7) C. A 1607/1966 d/3-2-1971

78 2

In the present case Shri Chagla has laid main stress on
the subm ssion that the managenment has [ost confidence in
Bhagavati’s integrity and it would be wholly inproper to
force his rein.statenent on the nmanagenent. The store of
which this worknman wasin charge, according to the |[earned
counsel, contains ,goods worth |akhs of rupees and in the
absence of the requisite confidence in his integrity the
order of  reinstatement is likely to harm the cause of
i ndustrial peace in the appel lant concern. The appel | ant
has expressed willingness to pay any reasonable, amunt by
way of conpensation. W have in support of the plea of want
of confidence been taken through the correspondence between

the nanagenent and Bhagavati. Fromthat correspondence we
are unable to conclude that the nmanagenent |ost confidence
in Bhagavati because of the | apses nentioned therein. It

appears that it was only when the nmmnagenment suspected
Bhagavati’s collusion wth Borgohain that -the managenent
felt that his integrity was questionable. That chit having
been found not to ‘be in Bhagavati’s handwiting and
Bhagavati’s di sm ssal having been held to be wongful we are
unable to sustain the plea of want of confidence raised by
Shri Chagla. It is significant that no such plea was sought
to be substantiated before the Labour ~ Court. It is
undoubtedly true that the store of the Tea Estate  would
contain goods of substantial value and a person really
suspected of Dbeing untrustworthy may not justifiably be
forced on the unwilling enployer, but that aspect /'requires
determ nation on facts which should have been  properly
pl aced before the Labour Court and a finding secured’ after
appropriate trial. The suggestion that having regard to the
nature, of the proceedi ngs agai nst Bhagavati, the managenent
has | ost confidence is unacceptable. A simlar argunent was
repelled in the case of Assam Match Co.(1). If the worknman
is entitled as a general rule to be reinstated after his
wongful dismissal is set aside and ,on the facts it is not
possible to find cogent material on which the establishment
can genuinely be considered to have | ost confidence in the
integrity of the workman he is entitled to be |(reinstated.
The next. argunent that Bhagavati should not be  forced on
the nmanagenent after a lapse of ten years is equally
unacceptable because if his dismssal was wongful then
nerely because proceedi ngs for adjudication of the
i ndustrial dispute have taken a long tinme is by itself no
reason for not directing his reinstatenent if it is other-
wise justified being in accordance with normal rule. A
simlar contention was also repelled in the case of Assam
Match Co.(,) In Swadesanitrans case(l) also this Court
observed that in the ,case of wongful dismissal, discharge
or retrenchment a claimfor reinstatement cannot be defeated
nmerely because time has el apsed or that the enployer has
engaged fresh hands. We are, therefore, wunable on the
existing record to sustain the appellants sub-
(1) C. As. 1070-1071/1963d/27-10- 64.
(2) [1960] I.L.L.J. 504

783
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m ssion that the order of reinstatenent nade by the Labour

Court suffers from any legal infirmty justifying its
substitution by an order of paynent of conpensation to the
wor kman. A suggestion has been thrown by Shri Chagla that

in all probability the enpl oyee must have secured enpl oynment
el sewhere as he could not have remained idle all these years
an paynment of conpensation in place of reinstatenent would,

therefore, cause him no prejudice. On behalf, of the
enployee it is denied that he had been enployed anywhere
el se during this period. In our opinion, this matter being

controversial should have been raised before the Labour
Court and we are not in a position to express any opinion on
it in the present proceedings.

The appeal accordingly fails and is dismssed. In the cir-
cunst ances of the case there will be no order as to costs in
this Court.

Y. P. Appeal dism ssed.

L1100Sup.Cl /71
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