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ACT:

Mot or Vehi cl es-Nati onalisation of transport services-Scheme

-if must be capable of being inplenented all at

Application for permt by State Transport Undertaking-
Pr ocedur e- Mot or Vehi cl es Act, 1939 (4 of 1939), as anmended by
the Mdtor Vehicles (Anendnment) Act, 1956 (100 of 1956),

68C, 681 (1), 57(2).

HEADNOTE

The stage carriage pernmts of the petitioners, who were al so
the petitioners in Wit Petition NO 75 of 1959, previously,
reported, were expiring on 31st March, 1958, and were
renewed up to March 31, 959. A fresh schene of
nati onal i sati on havi ng
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been approved and published under s. 68C of the Motor
Vehi cl es Act, the Regional Transport Authority, in order to
avoi d i nconveni ence to the public, granted tenporary permts
to the petitioners till the State Transport . Departnment
obtained -their permits. The Departnent applied for permts
under s. 68F(1) of the Act in accordance with the 'schene
admittedly less than six weeks before the date when they
were to take effect, contrary to the provision of s. 57(2)
of the Act. The petitioners had also applied for renewal of
their permts. The Regional Transport Authority issued
permts to the Departnment and rejected t he renewal
applications of the petitioners. The petitioners noved the
Hi gh Court under Art. 226 of the Constitution for quashing
,that order. The High Court held that the issue of pernits
to the Departnment was invalid as the provision of S. 57(2)
had not been conmplied with, and the refusal of renewal of
the petitioners’ permits was incorrect, but it dism ssed the
Wit Petition on the ground that the relief that could be
granted to the petitioners could only be short-1lived. The
petitioners applied for a certificate to enable them to
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appeal to this Court and while that application |ay pending,
applied to this Court under Art. 32 of the Constitution. It
was contended on their behalf that before the renewal
application could be rejected and pernits granted to the
Department under s. 68F(1) of the Act, the Department rnust
apply for permts in respect of all the routes covered by
the scheme so that there could be no possibility of any
di scrimnation between an operator and an operator in
infringement of Art. 14 of the Constitution as also their
rights to carry on their business under Art. 19(1)(g) of the

Constitution. 1t was further contended that non-conpliance
with the provision of s. 57(2) of the Act disentitled the
Departnment to any permts at all. It was contended on

behal f of the Departnent that it was open to it to inplenent
the schenme by stage and it was denied that there could be
any discrimnation in doing so or that S. 57(2) applied to
an application under s. 68F(1) of the Act.

Held (per Sinha, CJ., Imam Wanchoo and Das Gupta, JJ.),
that it was clear fromthe | anguage of s 68F of the Mtor
Vehi cl es ‘Act, 1939, that an application by a State Transport
Undertaking for a permt thereunder nmust be nade in the
manner prescribed by Ch. 1V of the Act and, therefore,
there could be no doubt that such an application nust fal
within the purviewof S. 57(2) of the Act. Consequent |y,
the orders granting the application for permts nmade by the
State Transport Departnment in the instant case, adnmittedly
in breach of S. 57(2) of the Act, were on that ground al one
liable to be quashed.

Section 68C of the Act contenplates that where there is no
intention to operate an entire route but a portion of it,
that portion al one should be specified as the route and not
the whole of it or any portion thereof as in the instant

case. The schenme, however, clearly intended that ‘all the
routes in their entirety
132

were to be taken over and so the qualifying words were
ner e surpl usage
Per Kapur, J.-On a proper construction of ss. 68C and 68F

of the Act, it would not be correct to say that the
Legi slature intended that the schene as approved nust be
i mpl enented all at once or not at all. It ~would be
inmpractical to suggest that the whole schene should be
i mpl enent ed in a rigid nmanner. Sone flexibility in

implenenting it must necessarily be inplied for otherw se
nationalisation of transport services, the accepted State
policy in India, was likely to be indefinitely held up, if
not thwarted. The |anguage used by s. 68F | ends no support
to such a contention nor do the words " in pursuance of
occurring, therein nmean that the whole of the schene has to
be put into operation and not a portion of it.

Bradford Corporation v. Myers, (1916) 1 A C. 242, referred
to,

If the State cannot take over routes for which application
can be imediately made, the taking over nust becone not
only difficult but extrenely expensive as other interests
may supervene in the neantine. Were, therefore, it intends
to run a scheme within a reasonable tinme, there can be no
reason why it should not apply for different routes within a
reasonable time so long as it acts honestly, fairly and
wi t hout any oblique notives.

Since the State Undertaking in the present case had inple-
nented a part of the schene and nade fresh applications for
permits in the manner provided by s. 57(2) and their
rel evant provisions of Act, it is not necessary to pass a
formal order quashing the permits granted in its favour
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K. N. Quruswany v. The, State of Mysore, [1955] 1 S. CR
305 referred to.

JUDGVENT:
ORIG@ NAL JURI SDICTION:  Petition No. 95 of 1959.
Petition under Article 32 of the Constitution for
enf orcenent of Fundanental Rights.
C K. Daphtary, Solicitor-General of India and B. R L.
| yengar, for the petitioners.
H. N. Sanyal, Additional Solicitor-General of India, R
CGopal akri shnan and T. M Sen, for respondents Nos. 1 and 2.
1959. Novermber 6. The Judgnent of Sinha, C. J., |nmam
Wanchoo and Das Qupta, JJ. was delivered by Wanchoo, J.
Kapur, J. delivered a separate judgment.
WANCHOO J.-This petition under Art. 32 of the Constitution
is a sequel to Wit Petition No. 75 of 1959, which is also

bei'ng disposed of today. It is not necessary therefore to
set out the early history leading to
133

this petition as that has al ready been given in the judgnent
in Petition No. 75. ~Suffice it to say that the petitioners
who are the same as the petitioners in Petition No. 75 were
transport operators in the Anekal pocket in the State of
Mysore. They held stage carriage permts for various routes
which were expiring on March 31, 1958. They were granted
renewal of « these permts upto March 31, 1959. In the
nmeantime, steps were taken to fornulate an approved schene
under Chapter 1V-A of the Mdtor Vehicles Act, No. [V of
1939, (hereinafter called the Act).  The schenme was finally
approved and published on April 23,1959. |n order, however,
to avoi d i nconveni ence to the public tenporary pernmits were
granted to the petitioners after March 31, 1959, for a
period of four nonths “or up to the time the Msore
CGovernment Road Transport Departnent (hereinafter called the
Departnment) was granted pernmits under s. 68F, whi chever was

earlier. Sonetinme before June 23, 1959, the Departnent
applied for pernmits in accordance with the schenme while the
petitioners had applied for renewal of their permts. The

Regi onal Transport Authority, Bangal ore (hereinafter called
the Authority) issued permts to the Department and rejected
the renewal applications of the petitioners on June 23,
1959. The petitioners then applied to the Hi gh Court of
Mysore by a wit petition challenging the issue of pernits
to the Departnent and the refusal of renewal to, them This
petition was di sposed of by the H gh Court on July 14, 1959,
and it was held that the grant of permts to the Departnent
was invalid and the rejection of the renewal applications of
the petitioners was incorrect; but the Hi gh Court disni ssed
this petition on the ground that the relief to which the
petitioners were entitled, in view of these findings, would

be shortlived. The petitioners then applied for a
certificate to enable themto appeal to this Court and that
application is still pending. The present petition was

filed on August 3, 1959.

The first contention of the petitioners in this petition is
that after the schene had been approved and published under
Chapter I1V-A of the Act, it was the

134
duty of the Departnent to apply under s. 68F for all the
routes covered by the schene and it was only, when t he

Departnment applied for all the routes, that it would be open
to the Authority to reject the applications for renewal mnade
by the petitioners. The Departnment in this case
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applied only for sone of the routes and in particular
it was pointed out that there was no application at any rate
for one out of the fourteen routes included in the schene.
Therefore, it is subnmitted that the Department by picking
and choosi ng which route to apply for and which to | eave out
was di scrimnating agai nst those operators for whose routes
it applied for pernmits and in favour of those operators for
whose routes it did not apply for permts. Further, the
Authority by granting permits to the Departnment in such
circunmstances was denying equality before the law to the

petitioners. This was an infringement of Art. 14 of the
Constitution and al so contravened the petitioner’s right to
carry on business guaranteed under Art. 19 (D(9g).

Secondly, the petitioners contended that the Authority could
not issue permits inthis case as s. 57(2) and (3) was not
conplied wth: The petitioners therefore prayed for a
direction quashing the order of the Authority issuing
permts to the Department under s. 68F and refusing their
renewal applications.

The ~petition has been opposed by the Departnment and its
contention is that even though an approved schene night
cover a nunber of routes, it was open to the Departnent to
inmplenent it in stages and that it was the best judge as to
whi ch route shoul d be taken over first and there could be no
discrimnation so |long as the holders of the stage carriage
permts operating on a particular route were treated equally
inter se in pursuance of the approved schenme. It is also
urged that sub-sections (2) and (3) of 's. 57 do not apply to
applications for issue of pernmts made under s. 68F(1).

We shall begin by exam ning the second contention. Section
68F | ays down that where in pursuance of -, an approved schene
any State Transport Undertaking applies in the nanner
specified in Chapter IV for a stage carriage pernmt, etc.,
in respect of a notified area
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or a notified route, the Regional Transport Authority shal

i ssue such permt to  the Undertaking notwi t hst andi ng
anything to the contrary contained in Chapter |V. Clearly
therefore the Undertaking has to apply for permts in the
manner provided in Chapter |V, even though the Regiona

Transport Authority nmay be bound on such application to
issue the permits. This takes us to s. 45, which |ays down
to which authority the application shall be made and then to
s. 46 which lays down the particulars which the application
must cont ai n. Thus the Undertaki ng nust conply wth the
ternms of ss. 45 and 46 when it applies for —permts. Then
cones s. 57(2) which lays down that an application for 'a
stage carriage permt (with which we are concerned in this
case) shall be nade not |ess than six weeks before the date
on which it is desired that the permt shall take effect or
if the Regional Transport Authority appoints dates for the
recei pt of such applications, on such dates. ' In this  case
the Regional Transport Authority had appointed no date and
clearly therefore the Undertaking shoul d have applied not
l ess than six weeks before the date on which it desired  to
start the service. This is necessary to give tine to the
Regi onal Transport Authority to deal with the matter and if
necessary to informthose who night be affected under s. 68F
(2) to be prepared for the change. That is why s. 68F (1)
provided that the applications shall be nade in the nanner
provided in Chapter IV. This provision has nothing to do
with the publication required under s. 57(3) which is neant
for a different purpose. It was urged by the |[earned
Solicitor-General that the procedure provided in s. 57(3)
also applies as it is not inconsistent with the provisions
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of Chapter IV-A (see s. 68B). W consider it unnecessary to
go into this matter for it is not disputed that the
applications for pernmits in this case were not nade at |east
six weeks before the date fromwhich the pernits were to
take effect. |In the circunstances the applications being
not in the manner provided in Chapter |V and being actually
in breach of s. 57 (2), no permts could be issued on such
applications. Therefore, the orders in favour of the
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Depart ment issuing permts to it are liable to be
guashed on this ground al one.

In view of the above decision, it is really not necessary

for us to decide the first contention. W would, however,
like to point out the dangers inherent in the claim put
forward by the Departnent. A schene is prepared under

s. 68C. It is initiated by the Undertaking when it is of
opinion that for the purpose of providing an efficient,
adequat e, econoni cal and properly coordi nated road transport
services, it is necessary in the public interest that road
transport ~services in general or any particular class of
such service in relation to-any area or route or portion
thereof should be run and operated by the Undert aking,
whether to the exclusion, conmplete or partial, of other
persons or otherwi'se. This section thus gives power to the
Undertaking to prepare a schene inrelation to an area or
route or portion thereof. The Undertaking is thus not bound
to prepare a schenme for the whole State at one tine; it has
been given the power to choose particular types of services
or a particular area or particular routes or even portions
thereof, for the reason'that it may not be possible for the
Undertaking to run services all over the State at the sane
time. Thus when the Undertaking decides to frane a schene,
it must take into account its resources in nmen, nmaterial and
noney and frane a scheme only to the extent to which it can
carry it out in full. For exanple, if it can carry out the
schene for the whole State at once it may frane a scheme for
the whole State. But if (it cannot do so, it can frame a
scheme for one district.. "Even if that is‘'not/ within its
resources it can franme a schenme for a part of © a district.
Even in a part of the district its scheme my deall wth

certain routes and not all. So . long as it can show'that the
scheme is an efficient, adequate, economcal and properly
coordi nated schene for road transport service, it will have

a right to frane a schene for only a part of the  transport
services running in a State. Therefore, the scheme to be
franed nust be such as is capable of being carried out al
at once and that is why the Undertaking has been given the
power to franme a
137

schene for an area or route or even a portion thereof
Further after the schene is franed it is approved and
published by the State Governnent. Thereafter it is the
duty of the Undertaking to carry out the schenme and in
pursuance of that it applies for permts under s. 68F(1).
If the Undertaking at that stage has the power to carry it
out pieceneal, it would be possible for it to abuse the
power of inplementation and to discrininate against sone
operators and in favour of others included in the schene and
also to break up the integrity of the scheme and in a sense
nodify it against the ternms of s. 68E There is no
difficulty for the Undertaking to apply for permts relating
to the entire schenme at the sanme tine, for the manner in
whi ch the schenme is prepared under s. 68C takes into account
all the difficulties which mght arise in the inplenentation
of the scheme and with that very object provides for taking
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over particular types of transport services in relation to
areas or routes or even portions thereof. W need not
however pursue the matter further on this occasion

Before we go to the other point raised in this petition, we
should like briefly to refer to a feature of the scheneg,
whi ch has been brought to our notice. This feature is that
though the schenme nentions fourteen routes wth their
terminii and internediate points and the length of the
routes, there is a parrot-like repetition of the words " or
any portion thereof " in all the fourteen routes. W should
like to point out’ that it is the duty of the Undertaking
when it prepares a schenme under s. 68C to decide whether it
will take up a whole route or a portion thereof. If it
decides to take a portion of the route (provided, however,
conditions of efficiency, adequacy, econony and proper co-
ordination are fulfilled), it should specify that portion
only in the scheme. S.-68C does not contenplate that the
routes shoul d be specified in the manner in which they have
been specified in -this case, as, for exanple, " Bangalore
to Anekal or any portion thereof." If the intention was not
to _operate on the whol e Bangal ore-Anekal route, but only a
portion of it, that portion should have been specified

18
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as the route. However, in this particular case, we are of
opinion that 'the intention clearly was to take over

the whole route in the case of all the fourteen routes,
which will be'clear fromthe |l ength of the route to be taken
over mentioned in the schedule to the  schene. Ther ef or e,
the words " or-any portion thereof " which have been

repeated, as if they were sone kind of charm throughout the
schedul e are surplusage in view of the'length specified and
may be ignored and the schene taken to apply to the entire
[ ength of the fourteen routes.

The next question is about the order to be passed in this
case. The contention on behalf of the Departnent is that as
the petitioners had applied to the Hgh Court and their
petition was di sm ssed and the application for a certificate
to appeal to this Court is pending before the  H gh 'Court,
this Court should disnmss the present petition and ‘direct
the petitioners to come either-on a certificate granted by
the High Court or by a special |eave application-in case the
Hi gh Court refuses the certificate. W do not think it
necessary in this case to decide this general question in
view of certain special features of the present case. It-is
true that the wit petition by the petitioners was di smi'ssed
by the Hi gh Court; but the judgnent of the H gh Court /shows
that it was of opinion that the applications under s. 68F
should have conplied with s. 57 (2) of the Act /and should
thus have been nmade at |east six weeks before the date  from
which the scheme was to be inplenented. On-that view the
Hi gh Court held that the issue of permits to the Departnent
was not according to law. It also held in consequence  that
refusal of the renewal to the petitioners was illegal; but
it refused to pass an order in favour of the petitioners on
the ground that the relief granted to themwould be short-
lived. 1In effect, therefore, the judgment of the H gh Court
was in favour of the petitioners and not against them
though in formthe wit petition was di sm ssed. In these
circunmstances we are of opinion that as the petitioners’
fundanental right to carry on business is certainly involved
in this case we should not refuse relief to the,
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petitioners on the ground that their wit petition was
di sm ssed by the Hi gh Court and they have not yet been able
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to obtain a certificate permtting themto appeal to this
Court.

There are two prayers in the present petition: (1) that the
pr oceedi ngs of the Authority issuing permits to t he
Depart ment be quashed, and (2) that the pr oceedi ngs
rejecting the renewal applications of the petitioners be
al so quashed. W see no reason why we should not grant the
first prayer and quash the issue of pernmits to t he
Departnment by the Authority on June 23, 1959. Qur attention
in this connection was drawn to K. N. Guruswamny v. The State
of Msore and Ohers,(1). In that case this Court after
declaring the law.in favour of the petitioner did not issue
a wit as there was hardly a fortnight left for the excise
contract which was involved in that case to expire and the
issue of a wit would have been neaningl ess and ineffective.
That case however is distinguishable because the contract
there would have cone to an end within a few days. In the
present case there is no reason to assume that the six weeks
period - which is the m nimum period prescribed under s. 57
(2) is the only period that wll be required for
i mpl.enentati on of ~the schene under s. 68F(1). In these
circunstances we are of opinion that the prayer for quashing
the permts granted to the Department on June 23, 1959,
shoul d be al l'owed.” As for the other prayer for quashing the
order rejecting the renewal applications of the petitioners,
it is now unnecessary in view of our decision in Petitions
Nos. 54 and 75 of 1959.

We, therefore, allow the petition and quash the order
issuing permts to the Departnent. VW, order parties to
bear their own costs of this petition taking into account
that Petition No. 117 of 1959 filed by the petitioners wth
respect to the validity of the schene has been w thdrawn by
them at a late stage and we have directed parties to bear
their own costs of that petition also.

KAPUR J.-I have read the judgnent prepared by ny |earned
br ot her Wanchoo, J., but | respectfully

(1) (1955) 1 S.C.R 305.
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di ssent fromthe opinion therein given. | shall proceed to
give ny reasons for the dissent.

It is not necessary to restate the facts which are set out
in detail in the proposed judgment but reference may be made
to certain dates. On August 28, 1958, ~the proposed
schene under Chapter |V-A of the Mtor Vehicles Act, 1939,
as amended by Act 100 of 1956 (which for the sake of
conveni ence will hereinafter be ternmed the Act) was
published as a draft scheme. It was approved on Cctober 24,
1958, but on its being challenged inthe H gh Court of
Mysore, it was quashed on Decenber 3, 1958. A fresh draft
schene-was published on January 22, 1959, ~and after the

Chief Mnister had heard objections against it, it was
approved on April 15, 1959, and was published on April 23,
1959. The fresh scheme was al so challenged in the Hi gh

Court of Mysore in Civil Wit Petition No. 315 0of 1959 but
this petition was dism ssed on June 1, 1959. The Regiona
Transport Authority on the application of the Mysor e
Covernment Road Transport Departnent (hereinafter ternmed the
Department) issued in favour of the Department pernits on
June 23, 1959, and rejected the application of the other
operators, the petitioners. This order was challenged in
the High Court by Cvil Wit Petition No. 463 of 1959 on
June 24, 1959. On July 14, 1959, the Hi gh Court although it
found in favour of the petitioners practically on al

points, did not grant any relief and dismissed the petition
on the ground that the effectiveness of the relief will be
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for a short period of six weeks at the nost; but in the
order it was stated that the permts granted to the
Departnment were invalid as they had not applied for in the
manner provided in s. 57 of the Act and also that the
Regi onal Transport Authority had been careless in the
exercise of its powers. Against this decision the peti-
tioners applied to the High Court for a certificate for
appeal to this Court but the matter is still pending in the
H gh Court. In the nmeanwhile the petitioners filed this
petition in this Court under Art. 32.
The core of the question is what is the consequence of the
fram ng of the scheme under Chapter [V-A
141

and how it is to be inplenented. The petitioners contended
that on a proper construction of ss. 68C and 68F the schene
as approved nust be-inplenented as a whol e simultaneously or
not at all. The subm ssion of the Departnent on the other
hand is two-fold: (1) that in the very nature of things it
nust be | eft open to the Departnent to inplenent the schene
in__reasonably convenient stages and (2) if the Departnent
has applied for and obtained permits for certain routes in
the schene and has substantially inplemented that schene the
i mpl enented portion of the schene cannot be set aside. The
decision of ~ these rival contentions would turn on the
interpretation ~of the various sections in Chapter |V-A
This Chapter contains special provisions relating to State
Transport Undertaking and wasinserted in the Act by s. 62
of Act 100 of 1956: Section 68A contains definitions, 68B
gives overriding effect to this Chapter qua Chapter 1V.
Section 68C deals with preparation and publication of the
schenme of road transport services of the ‘State Transport
Undert aki ng. Section 68D provides for objections to be
filed agai nst a, proposed schenme; 68E to the consequences of
cancel lation or nodification of the scheme. | Then cones s.
68F which provides for the issue of permts to State
Transport Undertakings. . Section 68G provides for the nethod
of determning of conpensation in case of State Transport
taking over; 68H for paynent of conpensation and 681 gives
power to nake rules. W were inforned by M. Sanyal - that
rules have been framed under this section. The rel evant
portion of s. 68Cis as follows:-
" \Wiere any State transport undertaking is of opinion that
for the purpose of providing an efficient, adequat e,
econom cal and properly coordi nated road transport service
it is necessary in the public interest that road transport
services in general or any particular class of such service
in relation to any area or route or portion thereof should
be run and operated by the State transport undertaking,
whether to the exclusion, conplete or partial of other
persons or otherw se, the State transport undertaking
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may pr epare a scheme giving particulars of the
nature of the services proposed to be rendered the area or

route proposed to be covered Section 68F(1) provides:
" \Wiere, in pursuance of an approved schene any State
transport undertaking applies in the manner specified in

Chapter IV for a stage carriage permt or a public carrier’s
permit or a contract carriage in respect of a notified area
or notified route, the Regional Transport Authority shal
issue such permt to the State Transport undertaking, not-
wi thstanding anything to the contrary contained in Chapter
(VA

It was contended that the State Transport Undertaking (to be
ternmed the Undertaking) can propose a scheme only when the
conditions ins. 68C are fulfilled, that is, for the purpose
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of providing efficient, adequate, economical and properly
coordinated road transport services. The argunent is that
all these conditions are a sine qua non of the schene being
proposed and if for any reason the Undertaking is unable to
put the whole schene into effect all at once then it should
nodi fy the scheme under s. 68E and inplenent this nodified
schene. No doubt the words adequate, econonical and
coordi nated are used in the section but they nmust be read in
the context. The words of the section require that when the
Undertaking is of the opinion that for the objects therein
nmentioned the services on any route or in any area should be
operated by it, it may prepare a schene. Al that the
section requires is that the Undertaking nust be of that
opinion when it prepares the scheme. The schene has to
contain particulars of the services proposed to be rendered,
the areas or routes to be covered.

It was next submitted that the | anguage of s. 68F further
supports the contention that if the approved schenme is to be
i npl enented it nust be inplenented all at once or not at al
and enphasis was laid on the words "in pursuance of" and
"permt- in respect-of anotified area or notified route".
These words, in ny opinion, do not necessarily |ead
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to that concl usion. Bef ore the schene is proposed the
Undertaking/'is to be of a certain opinion and when it is to
be in operatioon the Undertaking has to proceed in a nanner
prescribed ' in the section But it cannot be said that when
the schenme is inplenmented, the whole thing is to be done in
a rigid manner. Some flexibility and practicability in
ef fectuating the scheme nmust necessarily be inplied because
of the inplications, financial and others of the schene
itself. It may happen that at the tinme of t he
i mpl ementation it is discovered that the scheme cannot be
put into effect all at once, because of a natural <calamity
or of some unforeseen circunmstance beyond the control of the
State Transport Undert aki ng. If the contention of the
petitioners is correct then it would nean that the whole
schene nmust be scrapped and a new schene prepared and
approved with its consequential delays. In thi's nmanner the
policy of nationalisation whichis the State policy in India
would be indefinitely put off because in the meanwhile al
ki nds of interests -may comne into exi stence and
ci rcunst ances may supervene which nmay delay, if not
obstruct, the State in its policy of nationalisation

The wuse of the words " in pursuance of in s. 68F only
neans that applications are nade to give effect to the
schene or in execution of the scheme. These words inmport 'a
notion of obligation and are nore restrictive than the
phrase " by reason of " which is permssive. Bradford
Corporation v. Myers (1) where Lord Buckmaster in construing
these word said : -

" It is because the act is one which is either an act in the
direct execution of a statute, or in the discharge of 'a
public duty, or the exercise of a public authority." -
Therefore, the nere use of the words " in pursuance of
cannot nean that the whole scheme has to be put into
operation and not a portion of it,

(1) (1916) 1 A C 242 at p. 247.
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The second argument raised in support of the contention that
the schene has to be inplenented as a whole and all at
once is the use of the words " applies in the
manner specified in Chapter IV for a stage carriage

permit in respect of a notified area or notified route.”
Chapter 1V deals with the control of transport
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vehicles. Section 46 deals with applications for such stage
carriage permts and requires the following particulars to
be set out in the applications : the route or routes or the
area or areas for which the application is made, the nunber
of vehicles proposed to operate in relation to each route or
area, the m nimum and maxi mum nunber of daily services pro-
posed to be provided in relation to each route, the nunber
of vehicles to be kept in reserve, the arrangenents to be
made for housing and repair of vehicles and for the confort
and conveni ence of passengers and such other matters as may
be prescribed. This section also applies to applications
made wunder 68F. It means therefore that if the area is
extensive or the number of routes which a State Undertaking
wi shes to take over . is large a nunber of applications wll
have to be made if all these particulars have to be properly
given. |If the contention of the petitioners is correct then
all applications under s. 46 will have to be made at one and
the same tinme and there is no reason to nmake all owances for
m st akes or-accidental omssions. |If accidental om ssions
are to be excused there is no reason to exclude om ssion due
to-unforeseen circumstances, e.g., sone vehicle being found
unusabl e, sone repair shops not being conpleted in tine or
some natural ~ calamty making it inpossible to start
operations on a particular route. If the State cannot take
over those routes for which applications, can imedi ately be
nmade then it would nean that taking over would becone not

only difficult but extrenely expensive because, as | have
sai d before, other interests may cone in which it may not be
possible for ‘the State to take over. Therefore, if the

State Undertaking intends to run a scheme - within a reason-
able tinme then there is no reason why the State should not
apply for different routes within, %reasonable tine
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so long as it acts honestly, fairly and wthout oblique
notives.

The third argument on behal f of the respondents ‘' was that
if the State Undertaking has inplemented 'the schene in
regard to certain routes and has actually started work on
those routes after having obtained permts that portion of
the inplemented scheme should not be quashed because it
woul d nean that the stage carriages of the State Undertaking

will be taken off and sonebody else will have to be -given
the permts at once or the people will have to go without
road transport which cannot be the intention of the Act. |If
the policy of the State is nationalisation then such -an
order wll not only delay but obstruct and thwart  that
policy. In nmy opinion therefore it is not the intention of

the legislature in ss. 68C and 68F that the whole schene
nmust be put into operation all at once or not at all

The question then arises as to what should be the order in
the instant case. The High Court has indicated in its order
t hat the applications nmade on behalf of t he State
Undert aki ng were not in accordance with s. 57 of the Act and
the Ilearned Additional Solicitor-General informed us that
the State Undertaking had accepted that view of the |law and
proceedd to nake applications in accordance with s. 57 and

other relevant provisions of Chapter 1V. In that view of
the matter, in my opinion, it is not necessary to pass a
formal order quashing the permits granted in favour of the
State Undert aking. The case is very much like K N

GQuruswany v. The State of Mysore & O's.(1).

In this view of the matter and in view of the opinion | have
given in Petitions Nos. 54, 75 & 76, 1 amof the view that
this petition should be dism ssed but the parties should
bear their own costs.
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ORDER OF COURT
In accordance with the opinion of the mgjority, we allowthe
petition and quash the order issuing permts;
(1) [1955] 1 S.C.R 305.
19
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to the Departnent. We order parties to bear their
own costs of this petition taking into account that Petition
No. 117 of 1959 filed by t he petitioners with
respect to the validity of the scheme has been with- dr awn
by themat a |ate stage and we have directed parties to bear
their own costs of that petition also.




