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PETI TI ONER
KULDI P SI NGH

Vs.

RESPONDENT:
SUBHASH CHANDER JAIN & ORS

DATE OF JUDGVENT: 28/ 03/ 2000

BENCH
A.P.Msra, R C Lahoti

JUDGVENT:

R C. Lahoti, J.

Pl aintiff/respondents no. 1 to 3. and defendant
no. 1/ appel I ant are nei ghbours having their properties in the
city of Ludhiana. Sonetine in the nmonth of August, 1978,
the appellant constructed a bhatti (baking oven) in his

prem ses. He al so nmoved an application to~ the. Minicipa
Corporation of Ludhiana seeking grant of 1icence to run the
bakery. The plaintiffs raised a protest and then filed a
suit seeking an injunction against the appellant restraining
him from running/operating the bhatti, and also an
i njunction against the Minicipal Corporation restraining it
from issuing the licence sought for by the appellant.

During the pendency of the suit (the licence under Section
342 of the Punjab Municipal Corporation Act, 1976 was
granted by the Minicipal Corporation to the appellant. By
its judgment and decree dated 3-3-1981 the Trial Court
di sm ssed the suit against the Minicipal Corporation formng
an opinion that in as much as the |licence had already been
issued the prayer for the grant of preventive injunction in
t hat regard was rendered i nfructuous, also that the
Muni ci pal Corporation could not be restrained by the G vi
Court from exercising a statutory power by issuing an
i njunction. The Trial Court also observed that if the
operation of bhatti by the defendant no.1 was a source of
nui sance to the neighbours or any other persons, an
objection could be raised before the Minicipal Conm ssioner
who could either cancel the licence already granted or could
refuse to renew the same further. So far as the relief
sought for against the def endant No. 1/ appel | ant is
concerned, the Trial Court was of the opinion that the
bhatti was proposed to be run in a locality which was purely
residential having been so ear-nmarked in the town planning
schene al so and further the operation of bhatti would result
in emtting snell and generating heat and snoke which taken
toget her woul d anpbunt to nui sance and so the plaintiffs were
entitled to issuance of an injunction restraining the
def endant No. 1/appellant from running the bhatti for
manuf acturing bakery products in his house. Accordi ngly,
the suit was decreed against the defendant no. 1/ appell ant
i njuncting himfromrunning the bhatti.
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The defendant no.1 preferred an appeal before the
Additional District Judge who formed an opinion that the
locality was not purely a residential one as a few other
conmercial activities were also being carried on in the
vicinity of the premses belonging to the parties. The
| earned Additional District Judge hinmself carried out an
i nspection of the bhatti constructed by the defendant No. 1.
He found that there was a chimey installed in the bhatti
which was about 12 feet in height. The designing of the
bhatti revealed that the fire-wod would burn in between two
paral l el brick-1inings and the heat generated by burning of
the fire- wood would not travel nuch beyond the bhatti so as
to cause any inconvenience to others. In the opinion of the
| earned Additional District Judge the operation of the
bhatti was not likely to cause any such nui sance which coul d
be termed actionable. On such findings the appeal was
al l owed setting aside the decree passed by the Trial Court.

The 'plaintiffs preferred second appeal before the High
Court. The |l earned Single Judge who heard the second appea
felt not happy about the l'earned Additional District Judge
havi ng di sposed of the appeal basing the judgnment nostly on
the opinion forned by carrying out an inspection of the
def endant no.1s prem ses. Wthout discussing the evidence
in details, the /H gh Court made an observation that the
plaintiff Subhash Chander, PW1, and ot her Wi t nesses
produced by himhad stated that the bhatti would emt snoke,
heat & snell which were nuisance tothe residents of the
locality. The High Court also referred to certain
correspondence exchanged between the district heal th
authorities and the Minicipal Corporation. The Hgh Court
observed :- . | find that the statenents of Subhash
Chander, plaintiff (P.W1) and other w tnesses produced by
him are reliable. They have clearly stated that the Bhath
emts smoke, heat and snell which are nuisance to the
residents of the locality. Even the Minicipal/Health
Authorities as also the District Health Aut horities,
Ludhi ana have reported that the residential |ocality cannot
be wused for industrial installations fromthe health ' point
of view and had infornmed Kuldip Singh not torun the bakery
in the locality in dispute. Taking all this evidence into
consideration, | amof the considered viewthat the tria
Court was perfectly justified in coming to the conclusion
that the setting up of the Bhathi had caused nui sance to-the
residents of the locality.

The evidence | ed by Kuldip Singh defendant shows that
the fire place and furnace have been nade of such bricks and
material that it would not emt or spread heat. Assumi ng
that heat would not be nuisance of that degree to the
residents of the locality, but the snpbke, gases and ash

etc., which would be emtted from the furnace, ‘would
certainly be a nuisance to the residents of the |ocality and
if that is so, no burning of fire-wood etc. woul d- be

permtted in the bhatti.

The Hi gh Court set aside the judgnment and decree
passed by the first appellate Court and restored those
passed by the Trial Court. The aggrieved defendant No.1l has
cone up in appeal by special leave to this Court.
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W have heard the |earned Counsel for the parties.
Shri  Jaspal Singh, |earned Senior Counsel for the appellant

has submitted that in the Sui t filed by the
pl aintiff/respondents they were seeking an injunction
against an apprehended injury likely to be caused by

nui sance not in existence on the date of the suit which
injunction could not have been granted in the facts &
circunstances of the case. In his submission the action
initiated by the plaintiff/respondents was quia tinmet action
whi ch, on the settled | egal principles, was premature on the
date of initiation and hence ought not to have been
ent ert ai ned. The Ilearned Counsel for the appellant has
invited our attention to Fletcher v. Bealey 28 Ch.D. 698
which in his subnission is the |eading authority on the
poi nt . Shri V. R _Reddy, learned Senior Counsel for the
plaintiff/respondents has, on the other hand, supported the
j udgrment of the H gh Court.

A ‘quia tinet action is a bill in equity. It 1is an
action preventive in nature and a specie of precautionary
justice intended to prevent apprehended wong or anticipated
m schief and not to-undo a wong or mschief when it has
al ready been done. In such an action the Court, if
convinced, nmay interfere by appointrment of receiver or by
directing security to be furnished or by issuing an
injunction or any other renedial process. In Fletcher v.
Beal ey, M. Justice Pearson explained the |aw as to actions
quia tinet as follows :-

There are at |east two necessary ingredients for a
Quia tinmet action. There nust, if no actual damage is
proved, be proof of imm nent danger, and there nust al so be
proof that the apprehended damage will, if it cones, be very
substanti al . | should al nbst say it must be proved that it
will be irreparable, because, if the danger is not proved to
be so inmnent that no one can doubt that, if the renedy is
del ayed the danmage will be suffered, | think it nust be
shown that, if the damage does occur at any tine, it wll
cone in such a way and under such circunstances that it wll
be inpossible for the plaintiff to protect hinmself against
it if relief is denied to himin a Quia tinet action

Kerr on Injunctions (Sixth Edition, 1999) states the

law on threatened injury as under :- The Court will not

in general interfere wuntil an actual nuisance has  been
conmitted; but it may, by virtue of its jurisdiction to
restrain acts which, when conpleted, will result in a ground
of action, interfere before any actual nuisance “has been
commtted, where it is satisfied that the act conpl ained of
will inevitably result in a nuisance. The plaintiff,
however, nust show a strong case of probability that the
apprehended mschief will in fact arise in order to induce
the Court to interfere. |If there is no reason for supposing

that there is any danger of m schief of a serious character
being done before the interference of the Court can be
i nvoked, an injunction will not be granted.

In our opinion a nuisance actually in existence stands
on a different footing than a possibility of nuisance or a
future nuisance. An actually existing nuisance is capable
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of being assessed in terns of its quantumand the relief
which wll protect or conpensate the plaintiff consistently
with the injury caused to his rights is also capable of
bei ng formul at ed. In case of a future nuisance, a nere
possibility of injury will not provide the plaintiff with a
cause of action unless the threat be so certain or immnent
that an injury actionable in law will arise unless prevented
by an injunction. The Court may not require proof of
absol ute certainty or a proof beyond reasonabl e doubt before
it may interfere; but a strong case of probability that the
apprehended m schief will in fact arise nmust be shown by the
plaintiff. In other words, a future nuisance to be
actionable nust be either inmnent or likely to cause such
danage as would be irreparable once it is allowed to occur
There may be yet another category of actionable future
nui sance when the likely act of the defendant is inherently
dangerous or injurious  such as digging a ditch across a
hi ghway or in the vicinity of a childrens school or opening
a shop dealing with highly inflamuabl e products in the m dst
of a residential locality.

The nui sance conplai ned of by the plaintiffs and which

was yet to accrue was to fall in the category of private
nui sance. The remedies for private  nuisance are (1)
Abat enent, (2) Damages, and (3) Injunction. In order to

obtain an injunction it nust be shown that the injury
conpl ai ned of as present or inpending i's such as by reason
of its gravity, or its permanent character, or both, cannot
be adequately conpensated in damages. |If the injury is
continuous the Court will not refuse an injunction because
the actual damage arising fromit is slight (Ratanlal &
Dhirajlals Law of Torts, edited by Justice G P. Si ngh
Twenty- Second edition, pp. 522-524),

In the case at hand, it-is not disputed that the
bhatti was not operational on the date of filing of the
suit. A bhatti (baking oven) is not an activity which by
itself is illegal or inherently dangerous or injurious. It
cannot also be said that the bhatti nerely because it has
been constructed or becone operational would pose such an
infjury as would be irreparable or would be incapable  of
being taken care of by a process known to |aw The
pl eadi ngs raised by the plaintiffs do not and could not have
set out the nature and extent of injury, if any, caused or
likely to be caused to the plaintiffs. The H gh Court has
at one place observed that the bhatti would emt ~ snoke,
heat and smell which woul d be nui sance to the residents of
the locality. At another place it has stated that snpke,
gases and ash etc. which were emtted from the furnace
would certainly be a nuisance to the residents of the
locality. The findings so recorded are oscillating and are
not clear and specific. They are a guess work. A  clear
finding as to nuisance could not have been recorded by
basing it on generalised statements of certain wtnesses
stating that bhatti emts snoke, heat and snell which
statenents would be nmere ipse dixit of the witnesses. There
is no foundation either in pleadings or in evidence for
observation made by the H gh Court as to gases, ash etc.

emtting fromthe furnace. 1In our opinion, no case for quia
timet action was made out. The suit filed by the plaintiffs
was prenature. No relief, much | ess by way of preventive
i njunction, could have been allowed to the plaintiffs. In

our opinion, the suit as filed by the plaintiffs should be
dismissed with liberty to file an appropriate suit on proof
of cause of action having accrued to the plaintiffs
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consistently with the observati ons made herein above.

In so far as Municipal Corporation is concerned, the
di smissal of the suit against it by by the Trial Court was
not challenged by the plaintiffs by filing an appeal. G ant
of licence is a statutory function to be discharged by the
Muni ci pal  Cor porati on. The licence having already been
issued by the Minicipal Corporation to the defendant
no. 1/ appellant, the Trial Court rightly observed that the
plaintiffs were at liberty to approach the Muni ci pa
Corporation and seek cancellation of licence or pray for
wi t hhol di ng the renewal thereof by making out a case for the
grant of such relief within the franework of the |ega
provi sions governing the grant and renewal of such |icence.
Needless to say, in the event of the plaintiffs being
illegally or unreasonably denied relief by the Minicipa
Corporation, they would be at liberty to pursue the remnedy
of appeal or approach the superior authorities within the
framewor k ~ of “Punj ab Muni ci pal Corporation Act or such other
renedy as nay be available to themin accordance with | aw.

The appeal is allowed. ~The judgnent and decree passed
by the Trial Court and restored by the Hi gh Court against
def endant No. 1/ appellant are set aside.  The suit filed by

the plaintiffs/respondents agai nst the def endant
no. 1/ appellant is directed to be dism ssed. However, such
di smi ssal shal | not prej udi ce t he ri ght of t he

plaintiffs/respondents to bring another action and seek an
appropriate relief by nmaking out a case of actual injury or
i mm nent danger. No order as to the costs.




